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1st  of  September,  1847.     See  post,  Appendix,  page  v. 
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ERRATA. 

in  margin,/0r  (6)  read  (e),for  (e)  read  (d),f€r  (d)  rtad  (•),/«"  ($)  read  (6). 

in  roargiD,/0r  208  read  268. 

line  10,  after  "  and  "  read  "the  Court" 

date./or  1844  read  1845. 

line  6,  for  "  refused  "  read  **  referred." 

line  6,/ar  "  which  "  read  "  while." 

in  marginal  note,  and  line  4  from  bottom, /or  "Accountant  Oeoeral  **  read  **  Ac<- 
countant  in  Bankruptcy." 

line  23,  dele  "  not." 

line  4,  dele  "  although." 

in  marginal  note,  and  lines  16  and  19,  for  "Accountant  General"  read  "Ac- 
countant in  Bankruptcy." 

lines  4  and  6  from  bottom, /or  "debts  due  to  the  crediton  were  "  read  "  debt  due 
to  the  creditor  was." 
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Ex  parte  HARRISON,  re  GALES. 

Extract  from  the  Chief  Judge^s  Note  Book.    See  ante  p.  100. 

Iv  this  case  my  judgment  was  not  committed  to  writing,  and 
the  grounds  of  the  decision  were  not,  I  think,  stated  by  me 
in  Court  so  fully  as  they  might  and  perhaps  ought  to  have 
been,  especially  when  I  was  admitting  a  proof  that  had  been 
rejected  by  a  Commissioner  of  so  much  weight  as  Mr.  Ellison. 
They  were  in  substance  these : 

1.  The  question  upon  the  Ship  Register  Act  was  not  argued 
or  raised  before  him,  and  the  proof  was  not  rejected  with  any 
reference  to  that  Act. 

2.  The  assignees  declined  to  try  the  question  upon  the 
Ship  Register  Act,  in  an  action  against  the  bankrupt  Gales^ 
to  be  defended  by  them,  which  I  was  willing  to  direct  with 
proper  admissions  for  the  purpose,  and  which  the  petitioners 
consented  (as  I  understood)  to  bring,  under  the  direction  of 
die  Court. 

$,  It  was  not  proved  or  alleged  that  there  had  been  any 
"  average  damage  or  loss  by  perils  of  the  sea,  fire  or  other 
perils,''  nor  was  there  any  evidence  or  allegation  on  either 
side  as  to  the  time  necessary  or  required  for  discharging  the 
cargOi  or  in  any  respect  as  to  her  cargO|  or  as  to  repairs. 

4.  It  was  admitted  that  the  ship,  having  arrived  at  her  port 
of  discharge  in  England  in  March,  1842,  was  fit  and  ready 
to  be  delivered  on  the  vendor's  part  to  Oales  or  his  assignees, 
in  pursuance  of  the  contract,  in  or  before  May,  1842,  that 
there  had  not  been  any  breach,  default  or  omission  upon  the 
vendor's  or  the  petitioners'  part,  and  that,  assuming  the 
validity  of  the  contract,  the  petitioners  or  the  vendor  had 
aequiied  a  right  under  it,  in  the  events  which  had  taken 
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place,  to  recover  against  Gales,  as  so  much  of  the  40001.  pur- 
chase money,  the  sum  sought  to  be  proved.  Nor  did  I  under- 
stand it  to  be  disputed^  that  if  Gaks's  bankruptcy  had  taken 
place  not  before  but  after  the  resale  of  the  ship,  the  proof 
must  have  been  admitted. 

5.  I  was  of  opinion  that  had  Gakis  bankruptcy  taken 
place  not  before  but  subsequently  to  the  time  when  the  ship, 
after  her  arrival  at  her  port  of  discharge,  became  as  against 
each  party  deliverable  under  the  contract  to  Gaies  as  pur- 
chaser (he  doing  what  it  was  incumbent  on  him  to  do),  the 
case  in  all  other  respects  (including  the  fact  that  the  resale 
was  afler  the  bankruptcy)  standing  as  actually  it  did,  and  the 
validity  of  the  contract  being  assumed,  there  would,  upon 
principle  and  upon  Bowles  v.  Rogers,  1  Cooke,  B.  L.  146, 
8th  edit. ;  Ex  parte  Hunter,  6  Ves.  94 ;  Ex  parte  Gyde,  1  G. 
&  J.  223 ;  Hope  v.  Booth,  1  B.  &  Ad.  498 ;  Ex  parte  Moffat, 
2  M.  D.  &  D.  170,  and  other  authorities,  have  been  certainly 
a  right  to  prove  the  sum  sought  to  be  proved. 

6.  Upon  the  assumption  of  the  validity  of  the  contract,  I 
thought  also,  considering  some  of  the  authorities  already  men- 
tioned and  others  (including  the  language  of  the  Chief  Justice 
of  the  Common  Pleas  in  Ex  parte  Tindal,  8  Bing.  402^  and  of 
Lord  Denman  in  Farley  v.  Briant,  S  Ad.  &  Ell.  839),  that 
Gales  the  bankrupt,  by  entering  into  the  agreement  (which 
was  to  become  void  in  case  the  ship  should  be  lost  and  there- 
by prevented  from  arriving  in  the  united  kingdom),  had  be- 
fore the  bankruptcy  contracted  a  debt  payable  upon  a  con- 
tingency within  the  meaning  of  the  56th  section  of  the  statute 
6  Geo.  4,  c.  1 6,  subject  only  to  the  question  whether,  if  the 
debt  or  the  contingency  which  had  not  happened  when  the 
fiat  issued  was  when  the  fiat  issued  impossible  to  be  valued, 
that  circumstance  ought  to  prevent  the  application  of  the 
section. 

7.  I  was  not  satisfied,  considering  the  facilities  of  marine 
insurance  and  how  generally  notorious  and  familiar  the  rates 
and  calculations  upon  which  merchants  and  shipowners  effect 
ordinary  marine  insurances  are,  that  in  this  case  when  the  fiat 
was  issued  it  was  impossible  to  value  the  debt  or  contingency, 
though  I  did  not  mean  to  give  nor  indeed  did  I  form  an 
opinion  upon  this  point. 
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8.  Assuming  the  contiDgency  to  have  been  when  the  fiat 
was  issued  incapable  of  valuation,  but  assuming  also  that  sub- 
ject to  that  difficulty  Oaks  had  before  the  bankruptcy  con- 
tracted by  the  agreement  a  debt  payable  upon  a  contingency 
which  had  not  happened  before  the  fiat,  I  was  not  aware  of 
any  authority  for  treating  such  a  state  of  things  as  conclusive 
sgainst  the  right  of  proof;  and,  on  the  contrary,  there  ap- 
peared to  me  to  be  authority  of  considerable  weight  in  favour 
of  the  proposition,  that  in  the  case  just  supposed  the  removal 
of  all  uncertainty  by  the  happening  of  the  contingency  before 
dividend  declared  and  before  certificate  obtained  renders  the 
debt  proveable,  as  Ex  parte  Lewis,  Mont.  &  Mac.  4^6  ;  Ex 
parte  Myers^  Mont.  &  Bl.  2129 ;  Ex  parte  Simpson,  I  Mont. 
&  Ayr.  563 ;  cases  with  which  the  judgment  delivered  by 
Tmdaly  C.  J.  in  Thompson  v.  Thompson,  2  Bing.  N.  C.  168, 
seems  consistent. 

9.  And  in  the  present  case  there  had  beeii,  as  I  understood, 
neither  dividend  nor  certificate*  What  my  decision  would 
have  been  had  it  been  shown  that  there  had  been  a  final 
dividend  or  perhaps  any  dividend  declared,  or  that  the  certi- 
ficate had  been  obtained  before  the  ship  became  under  the 
agreement  deliverable  to  Gales  or  his  assignees,  I  am  not  sure. 
It  is  very  possible  that  I  should  in  that  case  have  dismissed 
the  petition.  It  may  be  observed,  however,  that  in  Ex  parte 
Grundy,  Mont.  &  Mac.  293,  it  seems  probable  at  least  that 
dividends  (not  a  final  dividend)  had  been  declared  before  the 
happening  of  the  contingency,  nor  is  it  clear  to  me  that  there 
the  debt  or  contingency  was,  at  the  time  of  the  bankruptcy, 
(which  had  occurred  long  before  the  6  Oeo,  4),  or  was  at  the 
passing  of  the  statute  6  Geo.  4,  or  when  either  of  the  divi- 
dends was  declared,  or  when  the  certificate  was  obtained, 
capable  of  valuation.  The  contingency  there  was  that  of  the 
bankrupt  being  survived  by  his  wife  or  by  any  issue  of  his 
marriage  with  her.  He  obtained  his  certificate,  though 
whether  in  her  lifetime  or,  in  what  year  the  wife  died,  does  not 
appear,  but  he  survived  her  and  was  survived  by  issue  of  the 
marriage,  and  upon  an  application  to  prove  made  after  the 
bankrupt's  death  the  proof  was  admitted.  I  suppose  that  at 
least  before  a  child  had  come  into  existence,  the  debt  or  con* 
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tingency  could  not  during  the  joint  lives  of  the  bankrupt  and 
his  wife  have  been  valued,  and  the  children  of  the  marriage 
might  in  the  bankrupt's  lifetime  have  died  leaving  issue. 
On  the  whole  in  the  present  case,  notwithstanding  the  opinioA 
of  Mr.  Ellison  (than  whom  there  is  not,  I  believe,  a  man  in 
or  out  of  the  Court  of  Bankruptcy  better  qualified  in  any 
respect  to  administer  justice  in  bankruptcy),  notwithstand* 
ing  also  the  cases  of  Boorman  v.  iVkwA,  9  B.  fc  C.  14i»« 
and  Green  v.  Bicknelif  8  Ad.  &  E.  701,  (cases  that  I 
have  repeatedly  considered  with  the  great  attention  due  to 
them,  and  with  one  or  both  of  which  I  am  not  sure 
that  my  decision  may  not  be  justly  thought  consistent), 
it  appeared  to  me  (assuming  the  validity  of  the  eontract  and 
the  absence  of  dividend  and  of  certificate)  that  by  rejecting 
the  proof  I  should  be  contravening  or  disregarding  other  au- 
thorities (the  names  of  some  though  not  all  of  which  I  have 
mentioned),  that  I  thought  it  impossible  for  me  with  pro- 
priety to  contravene  or  disregard.  Nor  perhaps  was  it 
wholly  irrelevant  to  bear  in  mind  that  the  statute  6  Oeo*  4, 
c.  16,  is  directed  by  the  legislature  to  be  construed  benefi- 
cially for  creditors. 
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lO&U  VICT.  c.  102. 

An  Act  to  abolish  the  Court  of  Review  in  Bankruptcy, 
and  to  make  Alterations  in  the  Jurisdiction  of  the 
Courts  of  Bankruptcy  and  Court  for  Relief  of  In^ 
solvent  Debtors.  \22d  July,  1847.] 

Whereas  it  is  expedient  to  abolish  the  Court  of  Review  in 
Bankruptcy,  and  to  make  alterations  in  the  jurisdiction  of  the 
Courts  of  Bankruptcy  and  Court  for  Relief  of  Insolvent 
Debtors ;  be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  Court  of  Review 
the  Court  of  Review  in  Bankruptcy  and  the  offices  of  the 
diief  judge  and  other  judges  of  the  Court  of  Bankruptcy  be 
liereby  abolished. 

2.  And  be  it  enacted.  That  all  the  jurisdiction,  powers,  Jurisdiction  of 
authorities,  and  privileges  of  the  said  Court  of  Review  in  ^^nsfejj^j^®'' 
Bankruptcy  hereby  abolished  shall   be   transferred  to  and  one  of  the  Vice* 
vested  in  and  shall  hereafter  be  exercised  and  enjoyed  by 

such  one  of  the  Vice-Chancellors  of  the  High  Court  of  Chan- 
cery as  the  Lord  Chancellor  shall  from  time  to  time  be  pleased 
to  appoint,  and  that  all  persons  now  holding  office  or  acting 
in  the  said  Court  of  Review  shall  continue  to  hold  the  same, 
and  to  perform  the  duties  thereof  under  the  jurisdiction 
hereby  created,  in  the  same  manner  and  under  the  same 
tenure  and  subject  to  the  same  regulations  as  they  now  hold 
the  same  and  act  therein  :  Provided  always,  that  notwith- 
standing the  passing  of  this  act  the  present  judges  of  the 
Court  of  Review  shall  be  entitled  to  the  same  rank  and  pre- 
cedence to  which  they  are  now  entitled* 

3.  And  be  it  enacted,  That  all  laws,  orders,  and  authorities  Laws  and  orders 
touching  the  practice  and  manner  of  proceeding  in  the  said  y.'^.?}{  ^^  Uor 
Court  of  Review,  and  appealing  to  and  from  the  said  Court,  so  sitting, 
shall  continue  in  force,  and  be  applicable  to  the  jurisdiction 

of  the  said  Vice-Chancellor  so  appointed ;  and  that  all  sums 
and  fees  shall  continue  to  be  payable  and  receivable  by  the 
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like  persons,  and  shall  continue  to  be  paid  and  applied  to  the 

like  purposes,  as  the  same  have  heretofore  been  paid  and. 

received  in  respect  of  any  matter  in  the  said  Court  of  Review. 

Jurisdiction  of        4.  And  be  it  enacted,  That  from  the  time  this  act  shall 

laptcy  under   *  commence  and  take  effect  all  power,  jurisdiction  and  autho- 
6  &  6  Vict.  c. 
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rity  given  to  her  Majesty's  Court  of  Bankruptcy  and  District 
c.  96,  and  sic 9  Courts  of  Bankruptcy,  and  to  the  Commissioners  thereof,  ia 
transVerred  to  matters  of  insolvency,  by  an  act  passed  in  the  sixth  year  of 
Court  for  the  the  reign  of  her  Majesty,  intituled  "  An  Act  for  the  Relief  of 
solvent  Debton  Insolvent  Debtors,"  and  by  an  act  passed  in  the  eighth  year 
and  to  the  of  the  reign  of  her  Majesty,  intituled  "  An  Act  to  amend  the 

Law  of  Insolvency,  Bankruptcy,  and  Execution,''  and  by  an 
act  passed  in  the  ninth  year  of  the  reign  of  her  Majesty,  in- 
tituled *'  An  Act  for  better  Securing  the  Payment  of  Small 
Debts,"  or  by  the  rules  and  orders  made  in  pursuance  of  any 
of  the  said  Acts,  shall  be  transferred  to  and  vested  in  the 
Court  for  the  Relief  of  Insolvent  Debtors  in  England,  and  to 
and  in  the  Commissioners  thereof  for  the  time  being,  and  to 
and  in  the  County  Courts  constituted  or  to  be  constituted 
9  &  10  Vict.  under  an  act  passed  in  the  tenth  year  of  the  reign  of  her 
c.  95.  Majesty,  intituled  "  An  Act  for  the  more  easy  Recovery  of 

Small  Debts  and  Demands  in  England,  in  manner  hereinafter 
mentioned." 
Power  to  Secre-  1 3  (a).  And  be  it  enacted,  That  it  shall  be  lawful  for  one  of 
oiSer^wbat^ees  ^^'  Majesty's  principal  Secretaries  of  State,  with  the  consent 
are  to  be  paid  of  the  Commissioners  of  her  Majesty's  treasury,  from  time 
9  &  10  Vicu       ^^  ^^™^  ^^  order  what  fees  shall  be  paid  and  received  by  the 

c.  95,  and  this    several  officers,  or  otherwise  under  and  by  virtue  of  the  said 
act.  ^  ^  ^  ^ 

recited  act,  passed  in  the  tenth  year  of  the  reign  of  her 
Majesty  and  of  this  act,  and  the  amount  of  such  fees  respec- 
Until  snch         tively ;  and  that  until  such  order  shall  be  made  the  clerks  of 
clerks  "**d*ba'-    *^®  Bcveral  County  Courts  shall  have  and  receive  for  their 
liifs  to  receive     own  use  all  fees  which  have  heretofore  been  taken  under  any 
toforeT  **   *'*'  ®^  *^®  aforesaid  acts  by  any  officer  of  the  Court  of  Bank- 
ruptcy, or  by  any  officer  or  other  person  of  or  connected 
with  the  Court  for  the  Relief  of  Insolvent  Debtors,  except 
as  hereinafter  mentioned,  for  business  which  is  by  this  act 

(a)  The  omitted  sections  relate  to  the  jurisdiction  in  insolvency  only. 
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transferred  to  the  County  Courts;  and  tliat  the  several  high 
l»0ifi8  acting  as  messengers  under  this  act  as  aforesaid  shall 
Lave  and  receive  for  their  own  use  all  fees  which  have  here- 
tofore been  paid  to  the  messengers  of  the  Court  of  Bank- 
ruptcy, when  doing  the  business  by  this  act  directed  to  be 
done  by  such  bailiffs. 

14.  And  whereas  it  may  be  expedient  that  the  Court  of  Lord  Chancellor 
Bankruptcy  in  London  should  hold  sittings  in  matters  of  UoDs^^r^ittim 
bankruptcy  at  some  place  or  places  within  the  district  over  of  Court  of 
which  the  jurisdiction  of  such  Court  extends,  at  which  such  elsewhere  than 
Court  hath  not  hitherto  been  used  to  sit ;  be  it  declared  and  ^°  ^^don. 
enacted.  That  it  shall  be  lawful  for  the  Lord  Chancellor,  at 

any  time  or  times  whenever  it  shall  appear  to  him  to  be  ex- 
pedient, by  any  order  or  orders  to  give  the  necessary  direc- 
tioDs  in  that  behalf,  ordering  any  Commissioner,  registrar, 
official  assignee,  messenger,  or  usher  of  the  Court  of 
Bankruptcy  in  London,  to  sit  and  attend  and  act  in  the  pro- 
secution of  any  fiat  in  bankruptcy  at  any  place  elsewhere 
within  such  district  than  in  the  city  of  London ;  and  every 
Commissioner,  registrar,  official  assignee,  messenger,  and 
usher  ao  sitting,  attendixig  and  acting,  shall  have  the  like 
power,  jurisdiction  and  authority  as  if  sitting,  attending  and 
acting  in  the  prosecution  of  such  fiat  in  London. 

15.  And  be  it  enacted.  That  any  Commissioner  or  registrar  Lord  Chancellor 
so  sitting  and  acting  shall  have  paid  to  him,  in  addition  to  his  ^^y^^*^  P^J^ 
salary,  by  the  Governor  and  Company  of  the  Bank  of  Eng*  ling  and  other 
land,  by  virtue  of  any  order  or  orders  of  the  Lord  Chancellor,  **P®'*'®*' 

to  be  made  from  time  to  time  for  that  purpose,  out  of  the 
interest  and  dividends  that  have  arisen  or  may  arise  from  the 
securities  now  or  hereafter  to  be  placed  in  the  Bank  of  Eng- 
land to  an  account  there  intituled  **  The  Bankruptcy  Fund 
Account,"  (but  subject  and  without  prejudice  to  any  prior 
charges  on  the  same,)  such  sum  of  money  for  travelling  and 
other  expenses  as  the  Lord  Chancellor  shall  deem  fit. 

16.  And  be  it  enacted.  That  the  forms  given  in  the  schedules  Formi  may  he 
to  any  of  the  said  acts,  or  any  forms  heretofore  used  under  ^^^^^^' 

the  said  acts,  may  be  altered  so  far  as  to  adapt  them  to  the 
change  of  jurisdiction  by  this  act  directed. 
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V^cies  not         i;.  And  be  it  enacted,  That  the  office  of  the  first  one  of 
till  after  the  ter-  ^^^  CommiBsioners  of  the  Court  for  the  Relief  of  Insolvent 

mination  of  the  Debtors,  and  of  the  first  two  of  the  Commissioners  of  the 
mzt  session  of 

parliameDt.         Court  of  Bankruptcy  in  London,  which  shall  become  vacant 

after  the  passing  of  this  act,  shall  not  be  filled  up  until  after 

the  termination  of  the  session  of  parliament  next  after  such 

vacancies  shall  have  occurred. 

Judges  of  18.  And  be  it  enacted,  that  no  judge  of  any  County  Court 

incapable  of       ^^o  has  been  appointed  or  who  shall  hereafter  be  appointed 

being  memben    to  that  office  under  or  by  virtue  of  the  hereinbefore  recited 
of  parliament  ^ 

act,  passed  in  the  tenth  year  of  the  reign  of  her  Majesty, 
intituled  *<An  Act  for  the  more  easy  Recovery  of  Small 
Debts  and  Demands  in  England,*'  shall,  during  his  continu- 
ance in  such  office,  be  capable  of  being  elected  or  of  sitting 
as  a  member  of  the  House  of  Commons. 

of  "ZS^Chan.       ^^'  ^"^  ^®  *'  enacted.  That  the  wordr  "  Lord  Chancellor" 
cellor."  shall  in  the  construction  of  this  act  be  interpreted  to  mean 

also  and  include  the  Lord  Keeper  and  Lords  Commissioners 
for  the  custody  of  the  great  seal  of  the  United  Kingdom 
for  the  time  being. 

Commencement      20.  And  be  it  enacted.  That  this  act  shall  commence  and 
of  uis  act. 

take  effect  from  the  fifteenth  day  of  September,  one  thousand 

eight  hundred  and  forty-seven. 

Act  may  be  21,  And  be  it  enacted.  That  this  act  may  be  amended  or 

amended,  &c.  ,   .      ,  .  .         /.        i. 

repealed  by  any  act  to  be  passed  in  this  session  of  parua- 

ment. 
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IN 


^t  crotttt  ot  Hetiielu,  $iu 


1844. 


Ex  parte  GIBBS.— In  the  matter  of  GIBBS.  Uneoin't  Un, 

July  29. 

jTHE  petition  stated  that  a  fiat  was  issued  against  the  Where  a  bank- 

nipt  wai  exa- 

petitioneron  the  11th  March,  1843,  to  which  he  surren-  mined  before  the 

com  raissiooer  re* 

dered  on  the  22nd  of  the  same  month,  and  delivered  up  specting  a  book 
all  his  account  books,  writings,  papers,  &c.  relating  to  mptiutedthat 
his  estate,  trade  or  dealings,  8ic.  without  concealment,  gtroyed,  the 
withdrawal  or  falsification,  and  duly  submitted  himself  5Ji^S^***upDii 
to  be  examined.  ^^Z 

That  the  petitioner  was  a  money  scrivener  and  money  ^^^u*]***^ 
agent  in  very  extensive  practice.  ^^  destroyed 

at  the  time 

That  an  accountant  was  employed  by  the  petitioner  to  stated  by  the 

bankrupt,  ad* 

aid  him  in  balancing  his  books  and  preparing  the  balance  journed  the 
sheet,  which  was  filed  on  the  29th  July,  1843,  on  which  «,n«  du,  the 
day  the  assignee,  with  the  consent  of  the  petitioner,  ob-  ii^"examination 
tained  an  adjournment  of  his  last  examination  for  two  ^^  P^^^^ 
months  to  examine  the  balance  sheet,  and  on  29th  Sep- 
tember examination  was  adjourned  until  the  1st  Decem- 
ber, 1843. 
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1844.  That  by  the  desire  of  other  creditors  and  with  the  con- 

Ex  parte  ®^°*  ^^  ^^®  assignee,  an  accountant  was  employed  on  be- 
^™^  half  of  certain  creditors,  and  to  him  all  books,  &c.  were 
delivered  up  by  the  assignees ;  and  on  S2nd  November, 
184S,  the  accountant  delivered  certain  requisitions  for 
the  petitioner  to  answer,  for  which  purpose  the  petitioner's 
last  examination  was  again  adjourned  to  16th  January, 
1844,  when  the  petitioner  returned  full  and  satisfactory 
answers. 

That  the  meeting  was  again  adjeumed  till  the  SOth 
February,  1844. 

That  the  petitioner  readily  assented  to  all  such  adjourn- 
ments, giving  every  information  in  his  power  on  all  occa- 
sions, and  never  throwing  any  impediment  in  the  way  of 
such  examinations. 

That  the  petitioner's  balance  sheet  was  shown  to  be 
correct  in  every  particular,  and  to  be  a  &ithful  account 
of  his  trade  dealings  and  transactions  of  upwards  of  twenty 
years,  and  no  valid  objection  was  made  thereto. 

That  the  petitioner  was  examined  by  counsel  on  the 
16th  January  aforesaid,  and  answered  all  questions  fully 
and  satisfactorily,  and  no  further  objection  being  made, 
the  petitioner  concluded  that  all  examination  was  at  an 
end. 

That  the  petitioner  was  then  interrogated  touching  a 
vellum  book  with  a  lock  to  it,  which  it  was  alleged  the 
petitioner  formerly  had  in  his  possession,  as  to  which  the 
petitioner  stated,  as  the  fact  was,  that  some  years  ago  he 
had  such  a  book,  that  it  contained  no  reference  to  his 
dealings  and  transactions  in  the  trade  then  carried  on  by 
him,  but  contained  certain  entries  of  the  names  of  various 
persons  who  were  creditors  of  the  petitioner  under  a 
commission  of  bankruptcy  issued  against  him  in  1821, 
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and  whose  debts»  although  barred  by  the  petitioner's  1844. 
certificate,  the  petitioner  had  voluntarily  taken  upon  ex  parte 
himself  to  pay,  and  the  petitioner  having  subsequently, 
and  firom  time  to  time,  paid  such  creditors,  such  pay- 
ments were  duly  entered  in  the  petitioner's  current  cash 
ledger,  wherein  the  same  appeared,  being  a  cash  ledger 
delivered  up  by  the  petitioner  to  the  official  assignee,  and 
from  which  current  cash  ledger  the  entries  of  payments 
were  transcribed  into  the  vellum  book,  and  the  creditors 
whose  names  appeared  in  such  vellum  book  having  been 
80  paid  by  the  petitioner,  and  such  payments  having  been 
already  duly  entered  in  his  said  current  cash  ledger  the 
vellum  book  was  no  longer  of  any  use,  and  was  accord- 
ingly destroyed  by  the  petitioner  at  the  time  aforesaid. 

That  all  the  entries  of  payments  made  in  the  vellum 
book  bad  been  duly  transcribed  from,  and  the  same  ap- 
peared in  the  petitioner's  cash  ledger  then  in  the  custody 
of  the  official  assignee,  which  entries  had  been  frequently 
pointed  out  by  the  petitioner  to  his  opposing  creditors 
and  their  counsel,  the  first  of  which  bore  date  on  the 
I6th  December,  18S3,  and  the  last  was  made  and  bore 
date  in  the  year  183L 

That  Tbomoi  Stqpheng,  formerly  a  clerk  of  the  peti- 
tioner^  swore  that  he  had  seen  such  vellum  book  in  peta- 
tioDer^s  possession  within  twelve  months  next  preceding 
the  date  of  the  fiat,  upon  which  the  meeting  was  ad- 
joiimed  to  ibe  £2nd  February^  1844*,  when  the  assignees 
declared  by  counsel  that  they  bad  not  discovered  any  other 
property  than  wh^  had  been  given  up  to  the  assignees, 
bat  felt  it,  nevertheless^  their  duty  to  pursue  the  inquiry 
relative  to  the  missing  book ;  and  George  Brians  another 
of  the  petitioner's  clerks,  deposed  to  having  also  seen  the 
said  vellum  book  on  several  occasions,  and  certainly 
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1844.  within  twelve  months  of  the  date  of  the  fiat ;  and  Thomas 
Ex  parte  Hutledffe,  another  clerk^  remembered  seeing  a  book  an- 
swering the  above  description  in  1835  and  1836,  since 
when  he  had  ceased  to  be  in  the  petitioner's  employ. 

That  neither  of  the  said  witnesses  stated  that  he  had 
ever  seen  the  contents  of  such  book,  nor  that  it  was  at 
any  time  referred  to  for  the  purposes  of  the  petitioner's 
business,  nor  that  it  was  necessary  to  enable  the  peti- 
tioner, from  time  to  time,  to  make  out  his  bills  of  costs 
or  other  accounts  against  his  clients. 

That  the  petitioner  submitted  that  the  absence  of  such 
missing  book  could  only  be  material  with  reference  to 
the  petitioner's  balance  sheet  and  accounts,  and  that  if 
the  books  and  vouchers  actually  delivered  up  to  the  offi- 
cial assignee  showed  the  accuracy  of  the  petitioner's  ac- 
counts then  that  such  missing  book  must  necessarily  be 
useless,  and  the  precise  time  and  mode  of  its  destruction 
wholly  unimportant. 

That  the  petitioner  most  solemnly  asserted  that  the 
said  vellum  book  was  in  fact  destroyed  for  the  reasons 
hereinbefore  stated,  and  as  the  petitioner  was  fully  satis- 
fied several  years  before  the  date  of  the  fiat  that  it  did 
not  contain  any  reference  to  the  petitioner's  trade  deal- 
ings and  transactions,  and  that  if  the  same  were  still  in 
existence  it  would  not  disclose  any  particulars  relating 
to  the  petitioner's  accounts  not  already  found  in  such  ac- 
counts, nor  afibrd  any  assistance  in  explidning  peti- 
tioner's balance  sheet  or  trying  the  accuracy  thereof. 

That  Mr.  Holroyd,  the  commissioner,  stated  that,  from 
the  evidence  before  him,  it  appeared  to  him  that  the  said 
book  had  not  been  destroyed  at  the  time  alleged  by  the 
petitioner,  and  he  thereupon  adjourned  the  petitioner's 
examination  sine  die. 
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That  the  petitioner  had  since  made  repeated  applica-        1844. 


tions  to  the  Commissioner  either  to  adjourn  the  peti^  _. 
tioner's  last  examination  to  a  Subdivision  Court  or  Gibbs. 
himself  to  pursue  the  examination  of  the  petitioner's 
balance  sheet  and  accountSi  or  to  direct  the  official 
assignee  to  proceed  to  examine  the  same  for  the  informa- 
tion of  the  Commissioner^  so  that  he  might  judge  of  the 
materiality  of  such  missing  book  with  reference  to  the 
said  accounts;  but  that  the  Commissioner  had  wholly  re- 
fused the  petitioner's  applications  and  that  the  petitioner's 
examination  still  remained  adjourned  sitte  die. 

The  prayer  was,  that  the  Commissioner  might  be  di- 
rected  to  proceed  in  the  examination  of  the  petitioner's 
accounts,  and,  if  necessary,  to  report  thereon  to  his 
Honor;  or  that  his  Honor  would  be  pleased  to  order  the 
petitioner  to  be  examined  before  the  Court  of  Review, 
together  with  such  witnesses  as  to  his  Honor  might 
seem  meet. 

This  petition  was  supported  by  the  affidavit  of  the 
petitioner,  and  there  was  not  any  affidavit  in  opposition. 

Mr.  Swanston,  Mr.  Russell  and  Mr.  JE»  Montagu  in 
support  of  the  petition.  The  Commissioner  has  refused 
to  proceed,  which  does  not  seem  to  be  the  mode  of  dis* 
covering  whether  there  is  or  is  not  any  concealment. 
We  ask  only  that  the  investigation  of  the  accounts  may 
be  continued;  for  even  assuming  that  the  Commissioner 
has  come  to  a  right  conclusion,  and  even  assuming  that 
a  bankrupt,  upon  his  last  examination,  is  to  be  exposed 
to  a  trial  on  the  evidence  of  hostile  witnesses,  not  merely 
as  a  brief  to  examine  the  bankrupt,  but  to  enable  the 
Commissioner  to  form  a  Judicial  decision,  we  submit 
that  there  is  not  any  reason  why  the  other  matters  of 
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1844.       the  petition  should  not  be  investigated.     [The  Cldef 
Ex  mria      Judge.  Why  should  not  the  other  matters  be  proceeded 
with?] 

Mr.  Cooper  and  Mr.  Bacon  contri.  The  evidence 
on  the  vellum  book  has  satisfied  the  Commissioner,  and 
the  Court  will  not  interfere  with  his  discretion,  unless 
there  is  a  case  of  gross  injustice.  In  Ex  parte  Per^ 
Jdns{a\  the  bankrupt  presented  a  petition,  that  the  Com- 
missioner might  be  ordered  to  appoint  a  time  for  die 
bankrupt's  passing  his  last  examination,  which  had  been 
adjourned  sine  die.  There  had  been  five  adjournments, 
the  two  first  on  application  of  the  bankrupt.  The  im- 
mediate reason  of  the  last  adjournment  was,  that  the 
bankrupt  stated  that  he  could  not  give  a  satisfactory  ac- 
count without  further  investigation  of  books,  &c.;  but 
the  Court  said  it  would  presume  that  there  was  good 
reason  for  the  adjournment,  until  the  contrary  was 
proved;  and  that  it  was  a  matter  proper  to  be  left  to  the 
discretion  of  the  Commissioner,  with  which  the  Court 
would  not  interfere  unless  some  improper  conduct  were 
proved  against  him,  or  unless  the  bankrupt  could  prove 
that  very  serious  injury  would  be  done  by  his  not  pass* 
ing  his  last  examination.  The  petition  was  conse- 
quently dismissed  with  costs. 

Now,  upon  these  affidavits  there  is  not  any  reason 
why  the  Court  should  interfere  with  the  discretion  of  the 
Commissioner,  for  there  is  not  any  improper  conduct  al* 
leged  against  the  Commissioner,  and  the  prayer  does  not 
state  the  real  object  of  the  bankrupt,  which  is  to  over- 
rule the  Commissioner's  decision. 

(a)  1  M.  &  A.  524. 


S 


Note.  —  This  case  involves  two  questions  of  practice,  which  in 
principle  are  of  considerable  importance.  Ist.  At  to  the  tue  which  the 
Committioner  may  make  qf  the  examination  of  third  persons  to  oppose 
the  banknqft's  pasting  Ms  last  examination,  2ndly.  As  to  adjount- 
mentt  tine  die. 

With  respect  to  the  use  which  may  be  made  by  the  Commissioner 
of  the  examination  of  third  persons,  Mr.  Swanston,  in  his  argument, 
treats  as  untenable  the  assumption,  "  that  a  bankrupt  ttpon  his  last  ex- 
aminaiion  is  to  be  exposed  to  a  trial  by  the  examinatian  of  opposite  wit- 
nesses Jbr  the  purposes,  not  merely  of  a  brief  to  examine  the  bankrupt, 
but  to  enable  the  Commissioner  to  form  a  judicial  decision.** 

Mr.  Swamton  was  himself  a  Commissioner  of  grteat  experience,  and 
there  are  many  Commissioners  under  the  old  system  yet  alive;  was  it 
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The  Chief  Jvdob* — Tbe  regular  course,  or  the  usual  l^^^* 
course,  I  thought,  was  for  the  Commissioner  to  commit,  e^  p^te 
and  upon  committal  for  the  bankrupt  to  apply  for  a 
habeas  corpus*  But  I  do  not  see  that  any  evil  can  result 
from  directing  tbe  assignees  to  proceed  before  the  Com- 
missioner in  the  examination  and  investigation  of  the 
bankrupt's  accounts,  and  the  further  and  full  examina- 
tion of  tbe  bankrupt,  so  far,  in  all  respects,  as  this  can 
be  done  under  existing  circumstances,  without  prejudice 
to  the  question  whether  the  bankrupt's  answers  have  or 
luiYf  not  hitherto  been  satisfactory  or  sujBScient,  and 
without  prejudice  as  to  any  question  as  to  the  existence 
or  non-existence  of  the  book  alleged  to  be  missing.  Let 
the  Commissioner  be  at  liberty,  if  he  shall  think  fit,  to 
make  any  special  report  to  the  Court;  and  let  the  peti- 
tion in  all  other  respects  stand  over,  with  liberty  to 
apply. 

The  result  was,  that  the  examination  proceeded,  and 
tbe  bankrupt  parsed  his  last  examination,  and  the  peti- 
tioner's costs  were  paid  to  him  out  of  the  estate. 
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1844.       the  petition  should  not  be  investigated.     [The  Chief 
£z  mria      Judge.  Why  should  not  the  other  matters  be  proceeded 
with?] 

Mr.  Cooper  and  Mr.  Bacon  contri.  The  evidenee 
on  the  Tellum  book  has  satisfied  the  Commissioner,  and 
the  Court  will  not  interfere  with  his  discretion,  unless 
there  is  a  case  of  gross  injustice.  In  Ex  parte  Per^ 
kins  {a),  the  bankrupt  presented  a  petition,  that  the  Com- 
missioner might  be  ordered  to  appoint  a  time  for  the 
bankrupt's  passing  his  last  examination,  which  had  been 
adjourned  sine  die.  There  had  been  five  adjournments, 
the  two  first  on  application  of  the  bankrupt.  The  im« 
mediate  reason  of  the  last  adjournment  was,  that  the 
bankrupt  stated  that  he  could  not  give  a  satisfactory  ac- 
count without  further  investigation  of  books,  8cc.;  but 
the  Court  said  it  would  presume  that  there  was  good 
reason  for  the  adjournment,  until  the  contrary  was 
proved;  and  that  it  was  a  matter  proper  to  be  left  to  the 
discretion  of  the  Commissioner,  with  which  the  Court 
would  not  interfere  unless  some  improper  conduct  were 
proved  against  him,  or  unless  the  bankrupt  could  prove 
that  very  serious  injury  would  be  done  by  his  not  pass* 
ing  his  last  ezanunation.  The  petition  was  conse- 
quendy  dismissed  with  costs. 

Now,  upon  these  affidavits  there  is  not  any  reason 
why  the  Court  should  interfere  with  the  discretion  of  the 
Commissioner,  for  there  is  not  any  improper  conduct  al- 
leged against  the  Commissioner,  and  the  prayer  does  not 
state  the  real  object  of  the  bankrupt,  which  is  to  over- 
rule the  Commissioner's  decision. 

(a)  1  M.  &  A.  524. 


CASES  IN  BANKRUPTCY, 

The  Chief  Judob. — The  regular  course^  or  the  usual 
course,  I  thought,  was  for  the  Commissioner  to  commit, 
and  upon  committal  for  the  bankrupt  to  apply  for  a 
habeas  corpus.  But  I  do  not  see  that  any  evil  can  result 
from  directing  the  assignees  to  proceed  before  the  Com- 
missioner in  the  examination  and  investigation  of  the 
bankrupt's  accounts,  and  the  further  and  full  examina- 
tioa  qf  the  bankrupt,  so  far,  in  all  respects,  as  this  can 
be  done  under  existing  circumstances,  without  prejudice 
to  the  question  whether  the  bankrupt's  answers  have  or 
bavj^  not  hitherto  been  satisfactory  or  sufficient,  and 
without  prejudice  as  to  any  question  as  to  the  existence 
or  non-existence  of  the  book  alleged  to  be  missing.  Let 
the  Commissioner  be  at  liberty,  if  he  shall  think  fit,  to 
make  any  special  report  to  the  Court;  and  let  the  peti- 
tion in  all  other  respects  stand  over,  with  liberty  to 
apply. 

The  result  was,  that  the  examination  proceeded,  and 
the  bmikrupt  passed  bis  last  examination,  and  the  peti- 
tioner's costs  were  paid  to  him  out  of  the  estate. 
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Note.  —  Tlilf  cue  inyolyes  two  questions  of  practice,  which  in 
priDople  are  of  comidenble  importance.  Ist.  Ai  to  the  lue  which  the 
Commimoner  may  tnoAe  of  the  examination  qf  third  persons  to  oppose 
the  bankrtq>t's  passing  his  last  examination,  2ndly.  As  to  adjourn^ 
ments  nne  die. 

YRAk  respect  to  the  use  which  may  he  made  hy  the  Commissioner 
of  the  examination  of  third  persons,  Mr.  Swanston,  in  his  aigument, 
treats  as  untenable  the  assumption,  "  that  a  bankrupt  tfpon  his  last  ex- 
aminatian  is  to  be  exposed  to  a  trial  by  the  examination  qf  opposite  wit- 
nesses Jor  the  purposes,  not  merely  of  a  brief  to  examine  the  bankrupt, 
imi  to  enable  the  CommiuUmer  to  form  a  judicial  decision.** 

Mr.  Swanston  was  himself  a  Commissioner  of  great  experience,  and 
there  are  many  Commissioneri  under  the  old  system  yet  alive;  was  it 
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IS44.       the  petition  should  not  be  investigated.     [The  Chief 
£t  parte      J^dge.  Why  should  not  the  other  matters  be  proceeded 
with?] 

Mr.  Cooper  and  Mr.  Bacon  contri.  The  eyidenee 
on  the  vellum  book  has  satisfied  the  Commissioner^  and 
the  Court  will  not  interfere  with  his  discretion,  unless 
there  is  a  case  of  gross  injustice.  In  Ex  parte  Per^ 
kins  {a),  the  bankrupt  presented  a  petition,  that  the  Cooh 
missioner  might  be  ordered  to  appoint  a  time  fer  the 
bankrupt's  passing  his  last  examination,  which  had  been 
adjourned  sine  Me.  There  had  been  five  adjournments, 
the  two  first  on  application  of  the  bankrupt.  The  im« 
mediate  reason  of  die  last  adjournment  was,  that  the 
bankrupt  stated  that  he  could  not  give  a  satisfactory  ac- 
count without  further  investigation  of  books,  8cc.;  but 
the  Court  said  it  would  presume  that  there  was  good 
reason  for  the  adjournment,  until  the  contrary  was 
proved;  and  that  it  was  a  matter  proper  to  be  left  to  the 
discretion  of  the  Commissioner,  with  which  the  Court 
would  not  interfere  unless  some  improper  conduct  were 
proved  against  him,  or  unless  the  bankrupt  could  prove 
that  very  serious  injury  would  be  done  by  his  not  pass* 
ing  his  last  examination.  The  petition  was  conse- 
quently dismissed  with  costs. 

Now,  upon  these  affidavits  there  is  not  any  reason 
why  the  Court  should  interfere  with  the  discretion  of  the 
Commissioner,  for  there  is  not  any  improper  conduct  al- 
leged against  the  Commissioner,  and  the  prayer  does  not 
state  the  real  object  of  the  bankrupt,  which  is  to  over- 
rule the  Commissioner's  decision. 

(a;  1  M.  &  A.  524. 


Note.  —  TIiib  case  inyolyes  two  quettions  of  practice,  which  in 
principle  are  of  oomriderable  importance.  Ist.  Am  to  theme  which  the 
CommiMtioner  may  make  of  the  examination  of  third  persons  to  oppoee 
the  bankrtq>t's  pasting  his  last  examination.  2ndly.  As  to  adjourn^ 
menis  sine  die. 

With  respect  to  the  use  which  may  be  made  by  the  Commissioner 
of  the  examination  of  third  persons,  Mr.  Swanston,  in  his  argimient, 
treats  as  untenable  the  assumption,  ''  that  a  bankrupt  i^n  his  last  ex- 
aminatian  is  to  be  exposed  to  a  trial  by  the  examination  of  opposite  wit- 
nesses for  the  purposes,  not  merely  of  a  brief  to  examine  the  bankrupt, 
but  to  enable  the  Commiuioner  to  form  a  judicial  decision,** 

Mr.  Swanston  was  himself  a  Commissioner  of  great  experience,  and 
there  are  many  Commisuoners  under  the  old  system  yet  aliye;  was  it 
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The  Chief  Judob. — The  regular  course^  or  the  usual  l^^^* 
course,  I  thought,  was  for  the  Commissioner  to  commit,  ^^  parte 
and  upon  committal  for  the  bankrupt  to  apply  for  a 
habeas  corpus.  But  I  do  not  see  that  any  evil  can  result 
from  directing  the  assignees  to  proceed  before  the  Com- 
missioner in  the  examination  and  investigation  of  the 
bankrupt's  accounts,  and  the  further  and  full  examina- 
tion qf  the  bankrupt,  so  far,  in  all  respects,  as  this  can 
be  done  under  existing  circumstances,  without  prejudice 
to  the  question  whether  the  bankrupt's  answers  haye  or 
bavf  not  hitherto  been  satisfactory  or  sufficient,  and 
without  prejudice  as  to  any  question  as  to  the  existence 
or  non-existence  of  the  book  alleged  to  be  missing.  Let 
the  Commissioner  be  at  liberty,  if  he  shall  think  fit,  to 
make  any  special  report  to  the  Court;  and  let  the  peti- 
tion in  all  other  respects  stand  over,  with  liberty  to 
apply. 

The  result  was,  that  the  examination  proceeded,  and 
the  bimkrupt  passed  bis  last  examination,  and  the  peti- 
tioner's costs  were  paid  to  him  out  of  the  estate. 
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1844.  ever,  I  ask  tliem,  for  a  moment  lappoaed  that  any  use  should  be 
V^v^i^  made  by  the  CommiBsionera  of  the  examination  of  a  third  person  to 
El  parte  ^^^  ^^  bankrupt's  examination,  except  as  a  brief  to  examine  the 
bankrupt?  Must  he  not  stand  or  fall  by  his  own  answers?  Again  and 
again  have  I,  as  counsel  for  the  bankmpt,  refused  to  examine  wit- 
nesses so  produced;  and,  as  Commissioner,  I  did  the  best  in  my 
power  to  prevent  my  mind  being  warped  by  such  testimony.  I  used 
it  solely  as  a  brief  to  examine  the  bankrupt,  and  for  no  other  pur- 
pose. I  remember  that  I  was  once  attended  by  the  present  Loid 
Chief  Baron  (Sir  F.  Pollock)  and  Sir  Thomm  WiUe,  who  both,  in  the 
commencement  of  their  professional  labours,  frequently  attended  aa 
counsel  in  bankruptcy;  and  by  one  of  these  powerful  advocates  I  was 
uiged  not  to  pass  the  bankrupt's  last  examination,  as  I  could  not  but 
be  convinced,  by  the  testimony  of  the  witnesses^  that  the  banknipt 
had  not  fully  disclosed  his  circumstances.  I  answered,  I  certainly 
am  satisfied  that  he  has  not  fully  disclosed.  But  that  is  the  veiy 
reason  why  I  will  pass  his  examination;  for  I  will  not  stand  between 
him  and  the  law,  and  he  cannot  be  tried  for  felony  until  he  haa 
passed  his  examination.  When  I  pass  a  bankrupt's  examination,  ift 
does  not  imply  that  I  am  satisfied  with  his  statements— I  am  not 
satisfied— -I  am  satisfied  only  that  I  have  done  every  thing  in  my 
power  to  discover  the  truth,  and  having  failed,  the  law  should  take  its 
course. 

Qusere  I. — it  i^  right  that  a  hanknqtt  thauld  be  deprived  of  aU 
his  property f  and  then  exposed  to  all  the  costs  attendant  tfpon  m 
trial, 

Qusere  II. — Is  it  right  that  a  hanknqtt,  who  moy  be  indicted  Jbr 
felony,  should  beprepidiced  by  a  trial  before  the  Commissioner, 

With  respect  to  adjournments  sine  die^  they  originated  in  the 
abuse,  under  the  old  system,  by  the  bankrupt,  in  exposing  the  credi- 
tors to  the  expense  of  meeting  upon  meeting.  They  were  invented 
by  a  Commissioner  of  powerful  mind,  without  much  practice,  who^ 
seeing  an  object  before  him  which  he  thought  just,  was  bold  as  to  the 
road  over  which  he  passed  to  attain  it.  Very  few  lists  of  Commis- 
sioners acceded  to  the  doctrine.  I  never  did.  The  case  appeared  to 
me  to  be  plain.  Commit,  if  the  bankrupt's  answers  are  not  satis&c- 
ory,  or  pass,  but  do  not  impede  the  progress  of  the  hiw. 

In  accordance  with  the  old  practice.  Sir  J.  L,  Knight  Bruce  said, 
''  The  regular  or  the  usual  course^  I  thought,  vsasfor  the  Commissioner 
to  commit,  and  upon  committal,  for  the  bankrupt  to  apply  for  a  habeas 
corpus*' 
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Qnsnre  I. — Wby  by  a^ouxnment  sine  die  »  the  bankrapt  to  be         1844. 

deprived  of  bis  remedy  by  habeas  corpus  ?  V^v-^ 

Qusre  II.— Why  are  the  creditors  to  be  deprived  of  thebr  right         Gims!* 

to  indict  the  bankrapt? 
Quaere  III. — Would  it  be  expedient  that  a  monthly  return 

should  be  made  to  the  Lord  Chancellor  of  the  adjournments 

tme  diCf  vith  the  reasons  for  such  adjournments? 

B.M. 


£z  parte  SIMPSON.— In  the  matter  of  ROBERT 
HOLDS  WORTH  CAREW  HUNT,  HENRY 
CAREW   HUNT,    and    EDWARD    OSBORNE 

SMITH.  AprU  17, 

Nifv,  6  and  13. 

This  case  came  on  for  hearing  on  further  directions,  Payment  of  a 

debt  by  cheque 

upon  the  certificate  of  the  Commissioner,  to  whom  a  re-  may  be  a  frau- 

daieot  prefer- 

ference  had  been  directed  to  inquire  and  state  when  first  ence. 

the  bankrupt.  Smithy  committed  an  act  of  bankruptcy  payment  was 

11        /.  ^.        ^x.     n   .  made  without 

capable  of  supporting  the  fiat.  pressuie.  after  a 

The  act  of  bankruptcy  relied  on  consisted  of  certain  ^o come  toby 
payments  by  means  of  cheques,  which,  it  was  contended,  l^^ndw^ 
amounted  to  a  firaudulent  preference.    The  first  of  these  ??1*  ®^  '***"„ 

*  debts  generallyt 

cheques  was  for  ISOO/.,  and  was  given  to  a  firm  of  the  '^  'f"  ^^^», 

*  '  o  voder  the  cir- 

name  of  Vaughan  8c  Co.,  to  meet  an  accommodation  ac-  cumsunces  of 

the  caae,  a  frtu- 

ceptance  of  that  firm  in  favour  of  one  of  the  bankrupts;  duient  prefer- 

ence^  whether 

another  of  the  cheques  was  for  575/.,  and  was  given  in  the  debtors  con- 

A  «  .  1111      templited  actual 

respect  of  an  acceptance  by  consignees,  whom  the  bank-  bankruptcy  or 
rupts  had  engaged  to  keep  clear  of  cash  advances ;  the 
remaining  cheque,  which  was  for  200L,  was  given  to  the 
solicitor  of  the  bankrupts  in  respect  of  business  already 
done,  but  for  which  no  bill  of  costs  had  been  delivered. 
These  cheques  were  all  dated  and  delivered  on  the  10th 
September^  1841^afier  the  bankrupts  had,  at  a  consultation 
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tM4.  with  the  solieitor,  oome  to  a  reeolatioa  of  stopping  pay- 
ment. After  the  cheques  were  given,  but  on  the  same  day, 
a  notice  in  writing  was  sent  to  the  London  bankers  of 
the  bankrupts  to  make  no  further  payments.  The  re- 
maining circumstances  of  the  case  are  stated  in  the  Com- 
missioner's certificate  as  follow : 

**  The  evidence  in  this  case  shows  that  the  bankrupt. 
Smith,  after  having  made  up  his  mind,  on  the  advice  of 
his  solicitor,  to  suspend  his  payments  and  to  send  an 
order  to  his  bankers  to  make  no  more  payments  on  his 
account,  on  Saturday  the  11th  September,  1841,  drew 
three  cheques  on  his  bankers  and  appropriated  them  to 
the  use  of  three  diflferent  creditors,  and  having  acqui- 
esced in  those  cheques  being  carried  in  for  payment  im- 
mediately, and  having  allowed  about  half  an  hour  for 
the  payments  to  be  made,  sent  the  order  to  his  bankers 
to  pay  no  more.    To  doubt  that  such  acts  were  fraudu- 
lent preferences  is  impossible.    The  bankrupt,  Smitk, 
says  he  did  not  contemplate  bankruptcy,  but  hoped  for 
an  arrangement  with  his  creditors.    This  I  take  to  be 
immaterial.    In  all  cases  of  fraudulent  preferences,  the 
true  test  is,  was  the  money  paid  with  the  intention  to 
continue  the  struggle  against  adverse  circumstances,  or 
was  it  paid  after  the  resolution  to  yield  had  been  taken 
with  the  intention  to  pay  twenty  shillings  in  the  pound 
to  one  or  more  creditors,  to  the  prejudice  of  the  rest!   It 
is  impossible  to  doubt  in  this  case  that  the  cheques  were 
drawn  after  the  resolution  to  yield  had  been  taken.  But 
it  was  said  that  though  a  fi'audulent  preference,  the  act 
was  not  an  act  of  bankruptcy.      This  depends  upon 
the  6  Oeo.  4,  c.  16,  s.  3,  by  which  it  is  enacted,  that  if 
a  trader  make  any  fraudulent  gift,  transfer  or  delivery  of 
any  of  his  goods  and  chattels  mih  intent  to  defeat  qr 
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delay  his  credkoro,  he  commits  an  act  of  bankruptcy.  11M»4« 
That  the  act  was  fraudulent  is  clear — ^tbat  it  was  a  trans*  ^  ^,^,1^ 
Sbt  or  ddivery  is  also  clear;  bat  it  was  said,  it  was  not  a 
treflMBfer  or  delivery  of  goods  and  chattels  but  only  of 
money,  and  the  case  of  Bevan  v.  Nunn,  9  Bing,  107, 
was  cited,  where  C.  J*  Tindal  said,  (p.  119),  that  the 
payment  of  a  debt  to  a  creditor  by  way  of  preference  was 
not  an  act  of  bankruptcy.  I  am  howey^  of  opinion  that 
it  is  immaterial  whether  the  payment  was  in  money  or 
by  cheque  or  in  any  other  way.  The  language  attributed 
to  C.  J.  Tindal  is  a  mere  dictum ;  it  was  not  necessary 
to  support  the  juc^;ment  in  the  case  before  him,  and  a 
fraudulent  preference  of  a  creditor  by  payment  of  money  to 
him  is  just  as  good  a  test  of  bis  failing  circumstances  as  the 
transfer  of  goods.  I  shall  always  hold  it  an  aet  of  bank* 
ruptcy  till  the  contrary  is  decided.  The  transfer  here 
was  of  a  debt  due  to  the  bankrupt  from  his  bankers;  and 
a  debt  to  a  trader  is  undoubtedly  part  of  his  goods  and 
chattels,  debts  having  always  been  so  considered,  under 
the  72ad  clause  of  6  Oeo*  4^  c.  16,  rdating  to  reputed 
ownerships.  I  am  therefore  of  opinion  that  Smith  com* 
mitted  an  act  of  bankruptcy  on  Saturday,  the  11th  Sep** 
tember,  1841.— R.  G.  C.  Fane.** 

Mr.  Russell  and  Mr.  Mylne  in  opposition  to  the  Com- 
missioner's certificate.  The  finding  of  the  Commissioner 
is  contrary  to  the  law  as  laid  down  by  C.  J.  I%ndal  in 
the  case  of  Bevan  v.  Nunn  (a),  where  it  was  held  that 
payment  of  money  could  not  be  a  delivery  of  goods  and 
chattels  within  the  meaning  of  6  Geo.  4,  c.  16,  s.  3. 
[The  Chief  Judge.  But  in  Bevan  v.  Ifunn  the  Court 
held  that  an  act  of  bankruptcy  had  been  committed.] 

(«)  a  Bisg.  167. 
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1844.  Because  there  had  been  there  a  delivery  of  goods,  bat 
£i  parte  ^*  '^'  Tindal  clearly  held  that  a  payment  of  money 
Smnoir.      ^^^jj  j^^^^  ^^^  insufficient.    [The  Chief  Judge.    Do 

you  contend,  that  though  if  a  man  gave  a  table  or  chair 
it  may  be  a  fraudulent  preference  so  as  to  constitute  an 
act  of  bankruptcy,  yet  if  he  give  a  purse  of  gold  it 
cannot?]  That  was  the  distinction;  and,  as  we  submit, 
it  is  well  founded.  By  giving  a  purse  of  gold  you  pay 
the  debt,  but  you  do  not  by  giving  a  table  or  chair;  the 
former  act  is  the  fulfilment  of  an  existing  contract,  the 
latter  the  creation  of  a  new  one.  If,  owing  money,  I  go 
to  my  creditor  and  say  I  have  no  money,  but  I  wiU  give 
you  a  horse,  will  you  take  it,  and  he  consents,  that  is  a 
new  contract.  [The  Chief  Judge.  According  to  this  ar- 
gument, payment  in  Napoleons  might  be  an  act  of  bank- 
ruptcy, though  payment  in  sovereigns  could  not]  They 
cited  also  Abel  v.  DanieU{a).  But  we  contend  further, 
that  even  if  the  case  was  capable  of  falling  within  the 
section,  there  has  been  no  fraudulent  preference,  for  the 
payment  was  only  the  performance  of  a  promise  made 
before  the  bankrupts  had  any  contemplation  of  stopping 
payment. 

Mr.  Swanston  and  Mr.  Sacon,  in  support  of  the  Com- 
missioner's certificate,  were  not  called  upon  to  address 
the  Court. 

Mr.  W.  W.  Cooper  appeared  for  the  official  assignee. 

Kov.  6.  The  Chief  Judge. — I  do  not  mean  finally  to  dispose 

of  this  case  until  I  shall  have  looked  at  some  of  the  au- 

(a)  1  Moo.  U  Malk.  871 ;  and  we  Carr  v.  Bwrdiu,  1  C.  Si.  &  R.  782. 
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thorities  again,  and  received  a  communication  from  the        1844. 
Lord  Chief  Justice  of  the  Common  Pleas,  to  whom  I       ^  parte 
have  written ;  but  I  think  it  right  to  state  my  present 
impression. 

On  the  11th  September,  1841,  this  firm  was  greatly  in 
diflSculty,  and  was  known  by  Mr.  Smith,  one  of  the  resi- 
dent and  managing  partners  in  London,  to  be  much  in 
debt.     It  must  be  taken  to  have  been  then  known  to 
them  that  there  was  a  very  high  degree  of  probability 
that  the  firm  was  in  a  state  of  insolvency; — probability, 
that  is,  that  the  firm  was  without  the  means  of  pajring 
its  debts ;  it  is  in  this  sense  that  1  use  the  term  insol- 
vency.    In  truth,  the  result  shows  that  this  impression 
would  have  been  accurate,  for  whereas  both  the  fiats 
issued  before  the  end  of  the  year  1841,  since  which  time 
the  bankruptcy  of  each  has  been  in  active  operation,  we 
are  now  upon  the  6th  November,  1844,  and  it  is  ad- 
mitted that  there  has  been  no  dividend  whatever  upon 
this  estate;  nor  is  it  suggested,  that  in  the  most  favour- 
able view  of  the  circumstances  of  the  firm  there  is  any 
contemplation  of  the  payment  of  more  than  &.  in  the 
pound. 

It  is  plain  that  the  firm  was,  on  the  11th  September, 
1841,  in  a  state  of  insolvency,  and  I  think  that  it  must 
be  taken  to  have  been  known  at  the  time  to  be  so  by 
tAr.SmUh,  the  resident  partner.  Mr.  Smith  advises  with 
his  solicitor  on  that  day,  and  the  result  of  that  advice 
was,  that  the  firm  should  stop  payment,  that  is,  should 
not,  on  the  following  Monday,  which  was  the  next  busi- 
ness day  (the  morrow  for  every  substantial  purpose),  re- 
sume the  trade,  but  that  there  should  be  either  a  stop- 
page or  suspension  of  payment,  and  accordingly,  under 
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1844.  the  advice  and  with  the  concurrence  of  the  aolidtor^  a 
notice  is  sent  to  the  Bank  of  Englandi  who  acted  as 
Sticnoy.  bankers  for  the  firm,  and  where  their  acceptances  were 
made  payable,  and  where  their  acceptances  would  be 
presented  for  payment  on  the  Monday  to  the  amount  of 
several  thousand  pounds,  not  to  make  any  further  pay- 
ment. The  firm,  therefore,  on  Monday,  was,  I  do  not 
use  the  words  in  any  disrespectful  sense,  a  dishonoured 
firm;  it  had  lost  its  mercantile  credit. 

Ab  part  of  the  same  transaction,  in  every  sense  of  the 
expression,  thore  was  a  resolution  (m  conformity  with 
the  advice  of  the  solicitor)  to  suspend  all  the  payments 
as  of,  or  as  firom  Saturday.  In  the  mean  time  cheques 
wen  drawn  in  respect  of  debts  due  to  diflferent  persons 
with  whom  Mr.  Smith  and  his  partners  appear  to  have 
been  on  terms  of  firiendship;  one  was  the  house  of 
Vaughan  k  Co.,  which  oomprised  the  brother  of  the 
gentleman  who  appears  to  have  been  the  confidential 
derk  of  the  firm  in  question,  and  which  appears  to  have 
been  in  the  habit  of  affording  them  accommodation. 
There  was,  no  doubt,  a  desire  to  save  them  harmless  as 
fiur  as  possible,  a  desire  that  may  in  one  sense,  perhaps, 
be  called  honorable.  It  may  be  fiiir  to  suppose  that 
there  was  a  request  or  demand  for  the  money,  but  I 
cannot  hold  that  there  was  pressure.  There  is  nothing 
in  the  evidence  to  warrant  jm  in  ddng  so  in  reapect  of 
this  debt 

If  that  cheque  had  been  sent  to  VcMghan  &  Co.  before 
the  resolution  to  stop  payment  on  Monday,  they  might 
have  stood  on  a  diffident  foodng.  It  is  however  sent  to 
Vaugkan  &  Co.  as  a  part  of  the  same  transaction :  this 
was  the  cheque  for  lOOL    Another  of  the  cheques  is 
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given  to  one  of  the  partners^  one  of  the  bankrupts,  for       1844. 
the  purpose  of  relieving  the  liabilities  of  a  cousin  of  his,      ^^  p^^ 
of  the  same  name,  who  had  also  assisted  the  firm.     He      ^^>'^*<»'* 
knew  nothing  of  it,  but  he  received  the  benefit  of  it,  and 
thereby  adopted  the  agency  of  his  cousin  for  that  parti- 
cular purpose.    Putting  myself  in  the  situation  of  a  jury 
having  to  determine  the  question,  I  cannot  say  that  there 
was  any  pressure  firom  that  gentleman;  it  would  pe)rhaps 
be  absurd  to  suggest  that  there  was  any  pressure.  With 
regard  to  the  solicitor,  die  amount  due  to  him  was  n^ 
known,  but  a  rough  guess  was  made^  and  a  dieqoe  for 
2002.  was  given  to  him,  and  accepted  as  an  integral  part 
of  the  same  transaction,  in  which,  with  his  assistance, 
the  notice  was  given.    There  was  no  pressure  there. 

I  repeat  that  these  payments  were  all  made  by  traders 
resolved  to  stop  payment  on  that  which,  for  every  mer- 
cantile purpose,  may  be  called  the  next  day,  and  without 
pressure* 

Notwithstanding  all  these  circomstainces,  it  is  said 
that,  because  Mr.  Smith  coMtders  himBelf  to  have  enter- 
tained the  notion  that  lliis  %ftS  only  a  suspension  and 
not  a  stoppage,  and  because  he  considers  himself  not  to 
have  contemplated  the  particulat  form  of  the  administra- 
tion called  bankruptcy,  he  supposed  that  these  acts  were 


Matters  were  in  such  a  state  that  the  course  to  be 
taken  on  Monday  would  of  necessity  bring  all  the  credi- 
tors down  on  the  parties,  and  there  are  and  were  then 
modes  of  compelling  bankruptcy.  Whatever  may  be  his 
own  wishes,  a  man  may  be  made  a  bankrupt  against  his 
will.  It  is  not  unusual  to  take  measures  to  compel  a 
trader  who  stops  payment  to  become  bankrupt.  Now, 
paying  the  greatest  attention  to  the  cases  mentioned  by 
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1844.        Mr.  Ruuett,  I  still  have  before  me  the  anthority  of  Po- 
£xiHtfte      ^^"^  ▼•  (^fy^9  <uid  independently  of  this,  the  general 
principles  of  law. 

1'^  There  are,  however,  two  cases  which  appear  to  have 
been  decided  in  the  year  1836^  later  than  the  cases 
which  have  been  mentioned;  one  is  the  case  of  Abbott 
V.  Burbage,  2  Scott,  656,  where  I  find  the  Lord  Chief 
Justice  Tindal  saying  this:  **  It  is  to  be  observed  that 
the  fiat  did  not  issue  until  two  years  after  the  execution 
of  the  deed.  The  question  was,  whether  the  parties  at 
the  time  canien^lated  banhrvptcy  as  a  probable  event. 
The  fact  of  insolvency  is  not  enough  to  warrant  the  in- 
ference that  bankruptcy  was  contemplated;  for  these 
questions  never  can  arise  except  in  cases  of  insolvency, 
and  insolvency  does  not  necessarily  terminate  in  bank- 
ruptcy." 

In  the  same  year  occurred  a  case  of  Cribson  v.  Boutts, 
3  Scott,  SS9,  and  there  I  find,  that  in  the  course  of  the 
argument,  Mr.  Justice  Bosanquet  is  represented  as  using 
these  expressions:  '' Assuming  the  law  to  be  as  stated, 
the  question  here  seems  to  be,  whether  or  not  a  pajrment 
made  for  the  avowed  purpose  of  securing  the  payee 
against  the  consequences  of  a  probable  bankruptcy, 
which  the  trader  is  exerting  himself  to  avoid  (with  a 
very  faint  hope  of  success),  amounts  to  a  firaudulent  pre- 
ference." On  one  of  the  counsel  saying  "  The  fact  of 
his  having  desired  his  clerk  not  to  deny  him  to  any 
creditor  was  a  strong  circumstance  to  show  that  bank- 
ruptcy was  not  his  object,"  Mr.  Justice  Bosanquet  re- 
marks, ''  It  is  a  two-edged  sword;  it  rather  shows  that 
he  had  the  prospect  of  bankruptcy  in  his  mind."  The 
argument  proceeds  at  considerable  length,  and  next  we 
find  Lord  Chief  Justice  Tindal  saying  this,  *^  Though  { 
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fiilly  accede  to  the  general  doctrine  of  Morgan  v.  Brun^       1844. 
drett,  6  B.  &  Ad.  Sim,  and  2  N.  &  M.  280,  I  cannot  go       e7^^ 
along  with  Mr.  Baron  Parke  to  the  full  extent.    Where      »'"'«»«• 
a  party  is  in  so  hopeless  a  state  of  insolvency  that  he 
cannot  reasonably  expect  to  avoid  bankruptcy,  though 
he  chooses  to  fight  it  off  as  long  as  possible,  I  cannot 
look  upon  a  payment  voluntarily  made  by  him  to  a  fa- 
voured creditor  in  any  other  light  than  as  a  payment 
calculated  and  intended  to  defeat  the  bankrupt  laws." 
The  argument  then  proceeds  and   introduces  the  fol- 
lowing quotation  from  the  judgment  of   Mr.  Justice 
Bayley  in  Gibhim  v.  Phillip,  2  M.  &  R.  288.    ''  By 
contemplation  of  bankruptcy  is  not   meant   the    ex- 
pectation of  a  commission  issuing,  but  that  the  party  is 
in  such  a  state  that  bankruptcy  is  likely  to  follow,  or 
that  it  is  one  of  the  probable  results ;''  and  a  quotation 
also  from  Stewart  v.  Moody,  1  C.  M.  8c  R.  177,  in 
which  Mr.  Baron  Parke  says :  ''  It  has  been  clearly 
settled,  that  if  the  necessary  consequence  of  a  man's  act 
is  to  delay  his  creditors,  he  must  be  taken  to  intend  it." 
That  was  so  considsred  many  years  ago,  and  particularly 
in  a  case  of  Newton  v.  CkarUler,  7  East,  138,  decided 
by  Lord  Ellenhorougk,  with  which  we  are  all  familiar, 
and  which  I  find  cited  in  the  following  page  of  the 
report  of  Gibson  v.  Boutts.     It  is  in  the  course  of  the 
judgment  of  Mr.  Justice  Vaughan,  who  says,  "  That  the 
payment  was  voluntary,  was  plain  and  palpable,  and,  in 
fact,  was  admitted.     With  respect  to  the  second  ques- 
tion, look  at  the  situation  of  the  party  at  the  time. 
Every   man  may  be  supposed  to  contemplate  the  ne- 
cessary and  ordinary  consequence  of  bis  own  acts.     It 
is  so  laid  down  by  Lord  EUenborough  in  Newton  v. 
Ckantler,  7  East,  138.     '  As  a  general  proposition,' 
VOL.  I.  c 
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1844.        says  his  Lordship,  '\i  cannot  be  disputed  that  a  con- 
Ex  parte      veyance  by  deed  by  a  trader  of  all  his  property  to 
a  particular  creditor  in   prejudice   to  the  rest  is   an 
act  of  bankruptcy.    Every  man  must  be  taken  to  con- 
template the  ordinary  consequence  of  his  own  acts  at 
the  time  of  the  act  done.     Here  the  necessary  effect  of 
the  act  done  was  to  turn  round  all  his  other  creditors, 
and  prevent  them  from  pursuing  their  present  ordinary 
remedy  against  him  for  the  payment  of  their  demands, 
leaving  them  only  to  look  to  him  for  the  future  surplus, 
if  any,  being  insolvent  within  his  own  knowledge  at  the 
time,  and  two  writs  out  against  him,  he  must  have  con- 
templated bankruptcy  by  means  of  arrest  and  lying  in 
jail  two  months ;  and  under  these  circumstances,  he  gives 
the  bill  of  sale  to  one  of  his  creditors,  conveying  all  his 
property.    Must  he  not  then  have  contemplated  the  ne- 
cessary consequence  of  his  own  act?    And  as  such  an 
act  must  have  the  effect  of  defeating  or  delaying  all  his 
other  creditors  by  stripping  him  of  all  he  had,  and  dis- 
abling him  from  carrying  on  his  trade,  must  I  not  deduce 
the  inference  from  it  that  be  meant  to  defraud  all  his 
other  creditors?'  I  agree  that  the  guilt  or  innocence  of 
the  act  depends  upon  the  mind  of  the  actor.     What  was 
the  situation  of  Green  on  the  3d  September,  the  day  he 
made  the  payment  in  question  ?     He  had  not  assets  to 
pay  more  than  one-fourth  of  the  acceptances  that  were 
arriving  at  maturity  in  the  course  of  the  month.     The 
knowledge  of  his  insolvency  was  before  him/*    Mr.  Jus- 
tice Bosanquet  concludes  the  case  of  Gibson  v.  Boutts 
by  saying,  '*  I  agree   with  my   brothers   Parke  and 
Vaugharif  that  it  would  be  more  satisfactory  if  this  case 
were  to  undergo  a  second  investigation.     If  a  man, 
believing  himself  to  be  in  danger  of  bankruptcy,  volun- 
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tarily  hands  over  money  for  the  purpose  of  securing  a       IBiii, 
fiivoored  creditor,  that,  in  my  opinion,  is  a  payment      £z  parte 
made  in  contemplation  of  bankruptcy  within  the  mean- 
ing of  the  law  as  laid  down  upon  the  subject  of  fraudu« 
lent  preference." 

Now,  without  saying  whether  I  adopt  all  that  Mr. 
Justice  Bo8€mquet  has  said,  or  whether  I  adopt  to  the 
letter  that  which  Mr.  Justice  Bayley  is  represented  to 
have  said — the  manner  in  which  I  should  express  my- 
self, if  I  could  express  myself  as  well,  seems  to  me 
nearer  what  I  have  read  from  Lord  Chief  Justice 
Tindal's  observations  on  the  case  of  Morgan  v.  Brun- 
drett. 

Looking  at  the  state  in  which  the  firm  was  on  the 
11th  of  September — ^looking  at  that  which  was  within 
the  knowledge  of  Mr.  Smith  on  the  1 1th  of  September — 
looking  at  the  act  which  he  did  contemporaneously  with 
the  drawing  of  these  three  checks,  and  to  the  stoppage 
on  Monday — and  looking  at  what  I  think  established — 
the  absence  of  pressure  for  either  of  the  three  payments, 
and  the  willingness  of  each  of  the  persons  to  whom  the 
payments  were  made  to  wait — I  am  of  opinion,  at  pre- 
sent, that  these  acts  together  (I  do  not  say  either  of 
them  separately — how  that  might  be  or  would  be  I  do 
not  say — ^but  that  these  three  acts  together),  amounted 
to  a  fraudulent  preference,  or  comprised  at  least  an  act 
of  fraudulent  preference.  It  is  said  that  this  depends 
on  the  meaning  of  the  words  ''  goods  and  chattels''  in 
the  third  section  of  the  act  I  am  at  present  of  opinion 
that  the  payment  of  money  by  a  debtor  to  a  creditor 
under  such  circumstances  is  a  fraudulent  delivery  of 
goods  and  chattels ;  but  I  reserve  my  judgment  on  that 
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1844.  point  till  I  shall  have  received  a  communication  from 
ETparte  ^^®  hoxd  Chief  Justice  of  the  Court  of  Common  Pleas ; 
SiMPsoif.      If  i^jg  Lordship  shall  tell  me  that  he  is  of  an  opinion 

difierent  from  mine^  I  will  anxiously  reconsider  the 

matter. 

Mr.  Stoanstan  referred  to  Holder  ?•  Stone  (a). 

Nov.  13.  The  Chief  Judob.— Having  since  Wednesday  last 

reconsidered  this  case^  the  authorities  that  were  men- 
tioned during  the  argument^  and  some  others,  I  retain 
the  opinion  of  which  I  expressed  myself  then  to  be,  that 
on  the  11th  of  September,  I84I,  Mr.  Smith,  one  of  the 
bankrupts,  was  party  to  acts,  or  one  act  at  least,  of  frau- 
dulent preference,  such  and  so  circumstanced  as  to  con- 
stitute an  act  of  bankruptcy,  if  a  payment  of  money  by  a 
trader  to  a  creditor  by  way  of  fraudulent  preference  can 
be  of  itself  a  ''  gift,  delivery  or  transfer  of  any  of  his 
goods  or  chattels,"  within  the  meaning  of  those  words, 
as  used  in  the  statute  6  Oeo.  4,  c.  16,  s.  8.  Whether, 
if  it  cannot,  there  was  an  act  of  bankruptcy  committed 
by  Mr.  Smith  on  that  day,  considering  the  case  of 
Cuming  v.  Bailey  (b),  I  have  not  expressed,  nor  do  I 
mean  to  express  any  opinion. 

The  grounds  on  which  I  came  to  the  conclusion  that 
I  have  stated  I  need  not  again  explain.  They  still  appear 
to  me  to  be  solid  and  sufficient.  Can  then  a  payment  of 
money  by  way  of  fraudulent  preference  come  of  itself 
within  the  words  to  which  I  have  referred  ?  That  money 
is  among  the  things  which  the  word  **  goods'*  may  with 
correctness  and  propriety  be  used  and  understood  as  de- 

(a)  llMee.&  Well.  494. 

(b)  6  Bingb.  3e3;  4  M.  &  P.  36. 
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scribing  or  signifying,  cannot  be  doubted.   Certainly  the       }  ®*^' 
word  may  be  used  under  circumstances,  or  may  in  a       ex  parte 
writing  be  accompanied  by  a  context,  rendering  an  in-      Simpson. 
terpretation  of  a  different  kind  necessary  or  proper* 
Bat  without  such  a  context,  and  without  such  circum-   ' 
stances,  the  word  being  left  to  its  full  ordinary  operation, 
extends  to  money,  I  apprehend,  clearly. 

Can  it  be  said  in  or  out  of  any  court,  criminal  or  civil, 
that  a  man's  money  is  not  part  of  his  goods  or  chattels  ? 
It  would  be  a  waste  of  time,  it  would  be  endless,  to  cite 
Dictionaries,  Treatises,  Text  Books  and  Reports  on  this 
point,  as  to  which  the  limitations  that  exist,  or  have  been 
supposed  to  exist  with  regard  to  a  sheriff's  power  of 
seizure,  under  a  writ  of  fieri  facias,  seem  to  me  to  make 
no  di£ference. 

Is  there,  however,  a  context,  or  are  there  circumstances 
rendering  it  necessary  or  proper  to  interpret  the  words 
'*  any  of  his  goods  or  chattels"  in  the  third  section  as 
exclusive  of  money  ?  Circumstances  independent  of  the 
context  there  can,  I  think,  be  none ;  for  surely  money 
must  be  as  much  within  the  mischief  against  which  the 
statute  was  intended  to  guard,  within  the  evil  or  wrong 
which  it  was  intended  to  remedy  in  this  respect,  as  any 
other  goods  or  chattels.  Can  it  be  reasonable  that  a. 
man,  paying  to  a  creditor  in  satisfaction,  total  or  partial, 
of  his  debt,  or  giving  to  a  relative,  1000/.  in  money, 
should  not  commit  an  act  of  bankruptcy,  when,  if  under 
precisely  the  same  circumstances,  he  had,  instead  of  mo- 
ney, delivered  to  the  creditor,  in  satisfaction,  total  or  par- 
tial, of  his  debt,  or  given  to  the  relative,  plate,  jewels, 
pictures,  merchandize  or  bills  of  exchange  of  the  same 
value,  he  would  commit  an  act  of  bankruptcy? 

I  have  mentioned  bills  of  exchange  particularly,  be- 
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1844.        cause  of  the  case  of  Cuming  v.  Bailey,  decided  in  the 

y^^^       Court  of  Common  Pleas  in  1830.      In  effect  I  am  re- 
Ex  parte 

SiMPsoir.  quired  to  say,  that  if  in  that  case  Mr.  Brawn  had  sent 
Lady  De  la  Warr  300  sovereignly  instead  of  a  bill  of 
exchange  for  SOOZ.,  there  would  not  have  been  an  act 
of  bankruptcy.  I  am  required  to  say  that  there  is  a 
substantial  distinction,  for  the  present  purpose,  between 
bills  and  cash.  What  is  to  be  said  of  cheques,  such  as 
were  drawn  in  this  case?  What  of  ordinary  bank  notes, 
country  bank  notes,  dividend  warrants,  exchequer  billsi 
foreign  paper  money,  foreign  coin,  bullion?  What 
of  the  case  of  boxes,  or  a  purse  containing,  and 
therefore  delivered  with,  British  cash?  Am  I  to  say 
that  by  the  law  of  England  a  trader  holding  in  his  right 
hand  cash,  and  in  his  left  bills  of  exchange,  having  but 
a  day  to  run,  accepted  and  generally  indorsed  by  the 
first  mercantile  houses  in  London,  is  capable  of  com- 
mitting an  act  of  bankruptcy,  by  delivering  what  he 
has  in  one  hand,  while  incapable  of  committing  an 
act  of  bankruptcy,  by  delivering  what  he  holds  in 
the  other  ?  I  cannot,  without  absolute  necessity, 
impute  to  this  country  that  its  mercantile  law  is  in 
such  a  condition.  And  without  laying  any  stress  upon 
the  mode  in  which  the  law  and  the  courts  now  view 
bankruptcy,  not  as  a  crime,  or  upon  section  1  of  the  re- 
pealed statute  of  21  Jac.  1,  c«  19,  or  upon  the  135th 
section  of  the  statute  6  Geo.  4,  c.  16,  my  opinion  is,  that 
independently  of  the  context  of  the  latter  statute,  all 
considerations  properly  belonging  to  the  subject  are  in 
favour  of  holding  money  to  be  within  the  words.  How 
then  sUnds  the  matter  of  context?  a  question,  in  address- 
ing ourselves  to  which,  the  other  considerations  that  I 
have  been  mentioning  must  not  be  forgotten.     It  has 
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been  said,  that  neither  the  word  "  pay,"  nor  the  word  l^^^* 
*'  payment/'  is  in  the  drd  section.  This  is  true.  But  ^^  pane 
whether  the  word  ^*  transfer"  can  or  cannot  be  consi-  'mpson. 
dered  as  properly  applicable  to  **  money/'  the  word 
"gift"  is  properly  applicable,  and  very  commonly  ap- 
plied— and  the  word  "delivery"  is  applicable,  without 
incorrectness  or  impropriety,  and  is  sometimes  applied, 
to  **  money."  It  is  indeed  observable,  that  in  an  earlier 
part  of  the  section,  with  reference  to  an  act  of  bank* 
ruptcy  of  another  kind,  there  are  the  words  "  goods, 
money  or  chattels,"  corresponding  with  the  language  of 
the  statute  1  Jac,  1,  c.  15.  But,  upon  reflection,  I 
think  this  not  a  circumstance  of  any  weight  or  account 
against  the  other  considerations  to  which  I  have  alluded, 
even  if  a  good  reason  for  inserting  the  word  "  money" 
there  (not  applicable  to  the  provision  in  question, 
though  intended  to  cover  money)  could  not  be — as  pro- 
bably one  can  be — suggested.  Nor  do  I  recollect  that 
this  particular  point  was  taken  in  the  argument. 

It  does  not  appear  to  me  that  anything  can  turn  on 
the  expression  "  monies  or  estates"  in  the  Snd  section, 
or  upon  the  language  of  the  8th  section,  though  that 
deserves  attention,  as  comprising  the  word  "  pay/'  the 
word  **  money/'  and  the  words  "  give  or  deliver."  It 
does  not,  however,  comprise  the  word  "  goods,"  or  the 
word  "  chattels,"  nor  does  the  corresponding  section, 
somewhat  differently  worded,  of  the  statute  5  Geo.  2,  c. 
30,  though  deserving  consideration,  as  mentioning  the 
payment  of  money  besides,  but  certainly  before,  the  de- 
livery of  goods,  influence  my  mind  as  to  the  section  of 
the  statute  6  Geo,  4  now  in  question. 

With  regard  to  the  72nd  section,  the  words,  there,  are 
'^  goods  or  chattels."     It  does  not  contain  the  word 
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1844.        "  money/  or  the  word  '*  debts.'*    But  the  section  ex- 
Ex  parte       ^^^'^  certainly  to  debts^  and  I  can  conceive  cases  in 
Siui  SON.      which  it  might  and  ought  to  extend  to  cash  in  the  pos- 
session of  the  bankrupt,  distinguishable  from  his  own, 
and  identified  as  not  his  own. 

As  to  the  7Srd  section,  it  may  be  remarked,  that  tbe 
words  **  delivered  or  made  over"  are  not  applied  to  the 
words  ^' goods  or  chattels."  The  words  so  applied  are 
only  ''conveyed,  assigned  or  transferred."  It  difiers 
importantly  from  section  5  of  the  statute  I  Jac.  1,  c.  15, 
upon  which  Ex  parte  Shareland,  7  Yes.  88,  mentioned 
also  in  1  Rose,  310,  and  Kensington  v.  Chantler,  2  M. 
&S.  38,  were  decided;  and  though  I  have  noticed  what 
Lord  ElUnhorough  says  in  the  latter  case,  as  to  the  ab* 
sence  of  the  word  ''  money,"  which,  however,  is  not  all 
that  he  says,  it  appears  to  me  that  the  nature  of  that 
enactment  precluded  the  possibility  of  arriving  at  any 
other  conclusion  in  Kensington  v.  C/umtler  than  the 
decision  of  the  Court  of  B.  R.,  and  it  seems  to  me,  that 
had  that  case  turned  upon  the  statute  6  Geo.  4,  instead 
of  the  1  t/oc.  1,  the  decision  would  probably  and 
ought  to  have  been  the  same,  but  that  the  question  upon 
the  3rd  section  of  the  statute  6  Oeo.  4,  c.  16,  is,  firom  the 
different  wording,  nature,  and  object,  of  that  section,  not 
affected  by  any  such  consideration.  It  has  been  sug- 
gested that  the  language  of  the  81st  and  8Sd  sections, 
by  reason  of  the  words  "  such  payment  not  being  a 
fraudulent  preference  of  such  creditor,"  being  in  the 
latter,  while  there  is  not  any  similar  or  analogous  ex- 
pression or  provision  in*  the  former,  shows  that  a  pay- 
ment of  money  was  not  intended  to  come  within  the 
words  "  gift,  transfer  or  delivery/'  8cc.  in  section  3.  I 
find  myself,  however,  unable  to  accede  to  that  argument. 
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By  the  manner  in  which  section  81  is  worded,  and  espe-  1844. 
cially  in  which  the  words  "  bona  fide*'  are  there  placed^  the  ETparte 
insertion  of  a  provision  or  exception  against  acts  of  frau-  Simpson. 
dulent  preference  was  rendered  unnecessary,  and  would 
have  been  merely  superfluous,  in  that  section.  It  is  dif- 
ficult to  imagine  how  an  act,  *' fraudulent''  within  the 
meaning  of  section  S,  could  be  *'  boni  fide  "  within  the 
meaning  of  section  81.  But  that  section  seems  to  me 
more  plainly  worded  than  section  83.  The  words  ''really 
and  bon&  fide"  applied,  in  section  82,  to  the  past,  may 
be  thought  not,  in  point  of  correct  phraseology,  applied 
by  it  to  the  future,  though  the  intention  of  those  who 
firamed  the  act  must  have  extended  to  the  fiiture  as  well 
as  the  past.  This,  and  the  circumstance  that  section 
82  provides  only  for  payments  by  bankrupts  to  creditors, 
and  payments  to  bankrupts,  while  section  81  has,'  ex- 
cept in  point  of  time,  a  much  larger  range,  may  (whether 
any  stress  be  or  be  not  laid  on  the  omission  of  the 
word  ''prior*'  at  the  conclusion  of  section 82,)  sufficiently 
account  for  the  words  "such  payment  not  being  a  frau- 
dulent preference  of  such  creditor,"  being  found,  in  sec- 
tion 82,  without  ascribing  their  presence  to  that  con- 
struction of  section  3  from  which  I  dissent. 

I  do  not,  however,  think  that  as  to  this  act  (upon  the 
wording  of  which  Lord  Tenterden  is  not  the  only  judge 
that  has  commented)  there  is  any  particularly  strong  rea- 
son for  presuming  against  the  superfluousness  of  words 
or  clauses.  I  believe  that  in  various  parts  it  contains 
language  both  superfluous  and  incorrect;  and  supposing 
therefore  the  clause  that  I  have  just  mentioned  to  be 
superfluous  or  unmeaning,  except  on  the  supposition  that 
a  payment  of  money  by  a  bankrupt  could  not  be  a  gift, 
delivery  or  transfer  of  any  of  his  goods  or  chattels 
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1 844.  within  section  3,  that  circumstance,  with  regard  to  this 
^^"^  act,  would  not  weigh  with  me  sufficiently  to  induce  me 
SiMPBOM.  to  construe  the  section  in  a  manner  that  I  should  not 
otherwise  do.  Nor  can  I  altogether  disregard  this  con- 
sideration in  coming,  as  I  do,  to  the  conclusion  that  the 
84th  section  (which  also  deserves  attention  with  respect 
to  the  point  now  before  me)  does  not  affect  and  ought 
not  to  affect  the  construction  of  section  3,  although  con- 
taining the  words  "  money**  and  **  pajrment/'  as  well  as 
the  words  "  goods"  and  "  delivery."  Here,  indeed,  also 
the  more  particular  and  restricted  words  *'  money"  and 
''payments"  precede,  and  do  not  follow  the  more  general 
and  more  large  words  "  goods  "  and  ''delivery;"  and  I 
suppose  that  no  man  will  contend  that  the  words 
''wares**  and  "merchandizes**  in  this  are  not  merely  su- 
perfluous. So  I  apprehend  of  the  words,  "  offices,  fees, 
annuities,  leases,'*  in  section  73 ;  and  the  act  contains 
other  instances.  It  happens  indeed  frequently  in  sta- 
tutes and  private  instruments,  carefully  drawn,  that  there 
are  words  of  superfluity  or  surplusage,  words  that  do 
not  add  to  the  meaning,  and  that  the  same  subjects 
are  described  more  fully  in  some  and  more  briefly 
and  concisely  in  other  parts  of  the  same  document  If 
'^payment**  and  "money**  had  been  omitted  from  section 
84,  would  the  law  of  the  country,  and  the  rights  of  the 
Queen's  subjects,  have  been  at  any  time  different  from 
what  they  have  been,  as  the  statute  stands? 

The  94th  section*  I  think,  also  immaterial  to  the  pre- 
sent question,  though  perhaps  the  I35th  may  not  be; 
and  on  the  whole,  having,  as  I  believe,  mentioned  all  the 
sections  of  the  statute  6  Geo^  4,  upon  which  any  reason- 
able argument  from  context  can  arise,  I  conceive  that 
there  is  nothing  in  the  context  of  the  act  to  limit  the 
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construction  of  the  words  ^'  goods  or  chattels"  in  section        1844. 


S,  so  as  to  prevent  money  from  being  comprised  under  „ 
them.  Such  is  the  view  that  I  take  of  the  construction  SuipaoH. 
of  the  statute^  independently  of  the  case  of  Sevan  v. 
NHnn(a).  I  do  not  refer  to  Carr  v.  JBurdiis(b),  where  the 
question  of  country  bank  notes  was  raised,  but  not  de- 
cided, to  Cotton  V.  James  (c),  which  has  little  or  no  bear- 
ing on  the  matter  in  hand,  or  to  Abell  v.  Daniell{d\  the 
nature  of  the  question  in  which  case,  and  the  material 
difference  between  the  3d  section  (as  to  which  Lord 
Tenter den^  in  AheU  v.  DanielHd)  said  nothing)  and  the 
73d  section,  render  that  case  in  my  judgment  not  rele- 
vant to  the  question  now  before  me. 

In  Sevan  v.  Nunn{a\  however,  an  opinion  was  ex» 
pressed  by  the  present  Lord  Chief  Justice  of  the  Com* 
mon  Pleas  at  variance  with  my  view  of  the  3rd  section, 
and  that  opinion,  as  I  understand  from  his  Lordship,  he 
retains.  ^ 

The  great  attention  and  deference  so  justly  due  to 
his  authority  have  caused  me  to  consider  the  point 
anxiously,  and  with  more  than  ordinary  distrust  of  my 
own  impressions.  My  endeavours,  however,  to  bring 
myself  to  entertain  the  same  view  with  his  Lordship  of 
the  section  under  consideration  have  been  unsuccessful. 
And  though  there  may  certainly  be  cases  in  which  it 
cannot  be  improper  for  a  judge  to  act  in  contradiction  to 
his  own  opinion,  a  position  in  which  I  considered  myself 
as  standing  in  a  case  of  Lord  Clarendon  v.  Sarham  («), 
that  was  before  me  as  Vice-Chancellor,  and  in  which  I  am 
in  this  Court  placed  with  reference  to  the  24th  section 

(a)  9  Biog.  107.  (d)  1  Mo.  &  Malk.  371. 

<6)  1  C.  M.  &L  R.  782.  («)  1  Y.  &  C.  N.  C.  688, 

(c)  3  Car.  &  P.  50?. 
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of  the  statute  of  the  5  &  6  Vict.  c.  122,  since  the  Lord 
Chancellor's  decision  in  Ex  parte  Tharold(a),  a  decision 
which,  though  contrary  to  my  continuing  opinion,  I 
follow,  I  have  been  unable  to  think  the  present  one  of 
those.  Bevan  v.  Nunn{b)  is,  as  far  as  the  Bar  have  in- 
formed me,  single  upon  this  point,  and  the  Lord  Chief 
Justice's  opinion  that  I  have  mentioned  was  not  ne- 
cessary for  the  decision  of  that  case,  which  turned  upon 
the  meaning  and  effect  of  the  8Ist  section.  On  the 
whole,  though  sincerely  attributing  more  weight  to  a 
legal  opinion  of  the  Lord  Chief  Justice  7%ndal,  whether 
extra-judicial  or  not  extra-judicial,  than  to  any  judgment 
of  my  own,  I  do  not  feel  myself  warranted  in  saying 
that  either  party  to  this  litigation  is  not  entitled  to  ex- 
pect me  to  act  on  my  own  view  of  the  point  in  question. 
As  to  which,  agreeing  with  the  Commissioner,  Mr.  Fane, 
I  must  decide  that  an  act  of  bankruptcy  was  committed 
by  the  bankrupt  S^iM,  on  the  11th  of  September,  1841, 
a  decision  which  I  have  the  satisfaction  of  knowing 
may,  as  to  the  point  of  law  at  least,  be  brought  by  ap- 
peal under  the  revision  of  the  Lord  Chancellor. 

(a)  3  M.  D.  &  D.  274.  (fr)  9  Bing.  107. 


Ex  parte  THOMAS  JONES.  — In  the  matter  of 
THOMAS  JONES.— In  the  matter  of  WILLIAM 
JONES;  and  in  the  matter  of  JAMES  KNIGHT. 

This  was  the  petition  of  the  bankrupt,  Thomas  Jones, 
who  was  plaintiff  in  a  suit  in  Chancery,  to  have  the  pro- 
ceedings in  these  bankruptcies  delivered  to  C.  Harper, 

cbanceiy  suit, 

the  solicitor  and  his  agents  (who  were  solicitors  of  the  Court)  undertaking  to  return  them  in 

a  month. 


Wittminster, 
Nov,  20. 

Proceedings 
ordered  to  be 
delivered  to  the 
bankrupt's  soli- 
citor, to  be 
proved  in  a 
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his  solicitor^  to  be  produced  at  the  execution  of  a  com-        1844. 


mission  to  examine  witnesses,  and  at  the  hearing  of  the       f^ 
cause.  JoNw- 


Mr.  Russell  in  support  of  the  petition. 

The  Chief  Judge. — Is  the  solicitor  a  solicitor  of  this 
Court? 

Mr*  RusselL  —  The  London  agents  are  solicitors  of 
this  Court 

The  Chief  Judge. — The  proceedings  cannot  be  al- 
lowed to  remain  out  of  the  custody  of  the  Court  for  an 
indefinite  period.  Mr.  Harper  and  his  agents,  Messrs. 
Vincent  and  Sherwood,  undertaking  to  return  the  pro- 
ceedings to  the  District  Court  within  a  month,  let  them 
be  delivered  to  Mr.  Harper  to  be  proved  in  the  suit,  and 
on  the  like  undertaking  be  delivered  to  him  a  week 
before  the  hearing  and  returned  to  the  District  Court  a 
week  afler  the  hearing. 


Ex  parte  GOULD.— In  the  matter  of  GOULD. 

November  20. 

This  was  the  petition  of  the  bankrupt  to  have  the  fiat  Consent  by 
annulled  for  want  of  an  act  of  bankruptcy.  tbe  inJitlon  of 

the  advertiae- 
ment  forthwith 

Mr.  Swanston  and   Mr.  James  in  support   of  the  ^^  ?^^J"; 
petition.  vaiwityofthe 

Mr.  Russell,  for  the  assignees,  took  a  preliminary  ob- 
jection that  the  petitioner  had  (as  appeared  by  the  pro- 
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1844.       ceedings)  consented  to  the  bankruptcy  being  forthwith 
^T^       advertised  under  5  &  6  Vict.  c.  122,  s.  122,  and  that  this 

XiX  pane 

Gould.       amounted  to  an  acquiescence  in  the  validity  of  the  fiat. 

The  Court  inquired  whether  the  bankrupt  had  gained 
any  advantage  by  the  advertisement  being  inserted,  and 
it  not  appearing  that  he  had  obtained  any, 

The  objection  was  overruled. 


ApHi  3.  May  1,  Ex  parte  PETER  BRUCE  TURNER  and  GEORGE 
brforfaJiZli      HENSMAN--In  the  matter  of  JOHN  MARTIN. 

ChancelloTf 

'^a^\llk!'''s^e   This  was  a  petition  for  an  injunction  to  restrain  the 

next  cas4.       respondent,  Andrew  Van  Sandau,  from  prosecuting  an 

Review  has        action  of  trespass  which  he  had  commenced  against  the 

jurisdiction  lo  ,,  -ir^  t*  ,^  t     n        %     ^ 

restraio  a  party  petitioners  in  the  Court  of  Queen  s  Bench  for  assault 
for°conteropt^  *  &nd  false  imprisonment,  the  act  complained  of  being  the 
iD^TiD^aTactioD  ^rrest  under  the  order  stated  in  S  M.  D.  &  D.  551. 

at  law,  the 
regularity,  pro* 

S^ordeVor  ^^  M^-  Stoanston  and  Mr.  Simon  in  support  of  the  peti- 
commiitei.         jj^n^    ["The  Chief  Judge.    Had  you  not  better  wait  till 

issue  joined  in  the  action?]  This  Court  should  in- 
terfere to  protect  its  suitors  and  to  prevent  its  order 
from  being  called  into  question.  [The  Chief  Jttdge, 
What  do  you  say  to  Burdett  v.  Abbot  (a)  ?]  The  com- 
mitment there  was  not  by  a  judicial  tribunal.  In  Frotcd 
V.  Lawrence  {b),  and  the  cases  there  cited,  the  Court  of 
Chancery  has  granted  injunctions  to  restrain  parties  from 
questioning  the  validity  of  its  process  in  other  Courts* 

(a)  4  E«it,  1.  (6)  I  Jac.  &  W.  660. 
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They  also  cited  Ex  parte  Clarhe(a),  Aston  v.  Heron{b),        ]  844. 
In  re  Weaver  (c\  and  Blundell  v.  Gladstone  (d).  ^T^^^ 

^  ''  ^   '  £z  parte 

and  aaotber. 

Blx.Bagshawe  and  Mr.  iZoZ^  appeared  for  Mr.  Van 
Sandau,  but 

The  Court  ordered  the  petition  to  stand  over  (with- 
out prejudice)  until  the  petitioners  should  have  pleaded 
and  the  issue  or  issues  joined  in  the  action  should 
appear. 

The  petition  stood  over  accordingly,  and  the  defendants 
pleaded,  first,  the  general  issue;  second  plea,  tliat 
before  the  committing  of  any  of  the  supposed  trespasses 
in  the  introductory  part  of  the  plea  mentioned,  and  after 
the  passing  of  an  act  of  parliament  made  and  passed  in 
the  6th  year  of  the  reign  of  our  Lady  the  Queen,  inti- 
tuled, '*  An  Act  for  the  amendment  of  the  Law  of  Bank- 
ruptcy," to  wit:  on,  8cc.,  a  certain  order  was  duly  made 
by  the  Court  of  Review  in  Bankruptcy  of  our  Lady  the 
Queen,  in  the  matter  of  one  John  Martin,  a  bankrupt, 
and  on  a  certain  petition  of  the  now  defendants  before 
then  preferred  and  presented  to  the  Court  of  Review 
and  then  pending  therein,  by  which  order,  after  reciting 
[the  plea  then  proceeded  to  set  out  the  order]  —  (e) 
and  the  defendants  further  say,  that  the  said  order  hav- 
ing been  so  made  as  aforesaid,  the  Honorable  Sir  George 
Rose^  one  of  the  judges  of  the  said  Court  of  Review, 
afterwards,  to  wit,  on  the  19th  day  of  February,  1844,  at 
the  request  of  the  now  defendants,  and  according  to  the 

(a)  1  Ruas.  &  My.  (d)  9  Sim.  445 

(b)  2  Myl.  &  K.  894.  (<)  See  potf,37,  note  (c). 
(e)  3My1.&Cr.441. 
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1844.        course  and  practice  of  the  said  Court  of  Review  made 

2r^^       and  issued  out  of  the  same  Court  upon  the  said  order  his 
Ezpftiia  '^ 

TuRNXB       warrant  in  writing  under  his  band  and  seal«  bearing  date 

and  anoUier. 

the  day  and  year  last  aforesaid,  and  directed  to  one  Wil- 
liam Henry  Allen,  tipstaff  of  the  said  Court  of  Review, 
whereby,  after  reciting  that  by  the  said  order  of  the  said 
Court  of  Review  hereinbefore  mentioned  and  set  forth,  it 
was  ordered  that  the  now  plaindff  should  stand  com- 
mitted to  the  Queen*s  Prison  for  his  contempt,  the  said 
William  Henry  Allen  was  thereby  willed  and  required 
forthwith  upon  the  receipt  thereof  to  make  diligent 
search  after  the  body  of  the  now  plaintiff,  and  whereso- 
ever he  should  find  the  now  plaintiff  to  arrest  and  appre- 
hend him  and  him  safely  convey  to  the  Queen's  Prison, 
there  to  remain  until  the  further  order  of  the  said  Court 
of  Review ;  also  willing  and  requiring  all  mayors,  she- 
riffs, justices  of  the  peace,  headboroughs,  constables  and 
all  other  her  Majesty's  loving  subjects,  to  be  aiding  anJ 
assisting  the  said  William  Henry  Allen  in  the  due  exe- 
cution of  the  premises  as  they  tendered  her  Majesty's 
service,  and  would  answer  the  contrary  thereof  at  their 
peril,  and  that  warrant  should  be  to  them  and  any  of 
them  who  should  do  the  same  a  sufficient  warrant  as  by 
the  said  warrant  on  reference  thereto  will  more  fully  ap- 
pear, which  warrant  they  the  now  defendants  according 
to  the  course  and  practice  of  the  said  Court  of  Review 
afterwards  and  before  the  arrest  of  the  now  plaintiff  as 
hereinafter  mentioned,  to  wit,  on,  &c.,  delivered  to  the 
said  William  Henry  Allen,  who  then  and  from  thence 
until  after  the  execution  thereof  as  hereinafter  mentioned 
was  the  tipstaff  of  the  said  Court  of  Review^  to  be  exe- 
cuted in  due  form  of  law,  and  requested  him  to  execute 
the  same  accordingly,  by  virtue  of  which  warrant  the 
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said  William  Henry  Allen^  so  being  such   tipstaff  as        1844. 
aforesaid,  afterwards,  and  while  the  said  order  and  war-       ^^  ^^^ 
rant  remained  in  full  force,  virtue  and  effect,  on  the  said       Turner 

'  and  another. 

SOth  day  of  February,  in  the  year  last  aforesaid  in  the 
declaration  mentioned,  and  within  the  jurisdiction  of  the 
said  Court  of  Review,  to  wit,  at,  &c.,  and  according  to 
the  course  and  practice  of  the  said  Court  of  Review,  took 
and  arrested  the  now  plaintiff. 

The  plaintiff  joined  issue  on  the  first  plea  and  de- 
murred to  the  second. 

The  petition  was  then  again  ordered  to  be  placed  in       ^^^  ^' 
the  paper  and  came  on  to  be  heard  on  this  day. 

Mr.  Swanstan,  Mr.  James  Russell,  Mr.  Serjeant  Man- 
ning, and  Mr.  Simon  in  support  of  the  petition. 

There  can  be  no  doubt  that  this  Court  has  the  power 
of  granting  an  injunction,  for  by  the  lk2  Will,  4,  c.  66, 
s.  S,  it  has  all  the  power  which  the  Lord  Chancellor  had 
when  sitting  in  bankruptcy ;  and  the  jurisdiction  of  the 
Lord  Chancellor  is  established  by  many  authorities,  such 
as  JEz  parte  Chrant  (a),  Ex  parte  Cutton  (6),  Ex  parte 
Leigh  (c)  and  Ex  parte  Hornby  (</).  In  Kirhpatrick  v. 
Dennett  (e)  the  Vice-chancellor  allowed  a  demurrer  to  a 
bill  in  Chancery  for  an  injunction,  saying  that  the  proper 
and  familiar  course  was  by  petition  in  the  bankruptcy. 

Next,  the  Court  having  the  jurisdiction,  this  is  a  most 
fit  case  for  its  exercise.  The  Court  of  Chancery  always 
in  such  a  case  interferes  by  injunction  :  Bailey  v. 
Devereux  (/),  May  v.  Hook  (g),  Frowd  v.  Lawrence  (A), 

(a)  Bock.  92.  («)  1  Si.  &  St.  408. 

(6}  1  G.  &  J.  817.  (/)  I  Ver.  269. 

(0  2  G.  &  J.  332.  <js)  1  Dick.  619. 

(d)  Mont.  &  B.  1.  (A)  IJ.  &  W.  665. 

VOL.  I.  D 
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1844.       Ashton  V.  Heron,  {a),  Ckalie  v.  Pickering  (b),  Andrew 
^][^^      V.  Walter  (c),  Ex  parte  Clarke  (d). 
TuEKSft  In  Ex  parte  Cowan  (e)  a  commission  bad  been  super- 

and  another.  '^  , 

seded  under  which  the  estate  bad  been  mismanaged,  and 
a  prohibition  was  sought  to  be  obtained  in  the  Court  of 
King's  Bench  to  restrain  further  proceedings  on  an 
order  of  the  Lord  Chancellor  sitting  in  bankruptcy,  on  the 
grounds  that  the  jurisdiction  was  at  an  end  bj  the  super' 
sedeas,  and  that  the  order  directed  a  payment  in  the 
nature  of  damages  and  by  parties  other  than  the  as- 
signees, but  the  Court  of  King's  Bench  held  that  there 
was  no  want  of  jurisdiction  in  the  Lord  Chancellor  to 
make  the  order  complained  of,  saying  at  the  same  time, 
that  the  judges  wished  not  to  be  understood  as  giving 
any  sanction  to  authority  of  the  Court  to  grant  the  pro- 
hibition, and  adding,  ''  If  eYer  the  question  shall  arise, 
the  Court,  whose  assistance  may  be  invoked  to  correct  an 
excess  of  jurisdiction  in  another,  will  without  doubt  take 
care  not  to  exceed  its  own/' 

In  Brass  Crosby's  case{f)  Mr.  Justice  Blackstone 
said,  **  All  courts,  by  which  I  mean  to  include  the  two 
Houses  of  Parliament  and  the  Courts  of  Westminster 
Hall,  can  have  no  controul  in  matters  of  contempt* 
The  adjudication  of  contempts,  and  the  punishment 
thereof  in  any  manner,  belongs  exclusively  and  without 
interfering  to  each  respective  Court  Infinite  confusion 
and  disorder  would  follow,  if  Courts  could  by  writ  of 
habeas  corpus  examine  and  determine  the  contempts  of 
others.  This  power  to  commit  results  from  the  first  prin- 

(a)  2Myl.&K.39l. 

(fr)  Beferred  to  id  ChalU  v.  J^ielaring,  1  Keen,  761. 

(c)  1  Ru88.  &  M.  5S3  j  and  see  Philipt  v.  Worth,  2  R.  &  M.  63S ; 
and  Bn'cfcfitf//  r.  Stamford,  1  Bea.  368. 

(d)  3  B.  &  Aid.  123.  («)  1  Keen,  761.  (/)  3  WiU.  204. 


CASES  IN  BANKRUPTCY.  SB 

ciples  of  justice;  for  if  they  have  power  to  decide,  they        1844. 


ought  to  have  power  to  punish.  No  other  Court  shall  £z  parte 
scaD  the  judgment  of  a  superior  Court,  or  the  principal  and  another. 
seat  of  justice.  As  I  said  before,  it  would  occasion  the 
utmost  confusion,  if  every  Court  of  this  Hall  should  have 
power  to  examine  the  commitments  of  the  other  Courts 
of  the  Hall  for  contempts,  so  that  the  judgment  and 
commitment  of  each  respective  Court  as  to  contempts 
must  be  final,  and  without  controul.  It  is  a  confidence 
that  may  with  perfect  safety  and  security  be  reposed  in 
the  judges  and  the  Houses  of  Parliament 

Mr.  Bcufshawe  and  Mr.  Rolt  for  the  respondent. 
The  Court  of  Review  has  no  jurisdiction  to  grant  an 
injunction*  Even  before  the  transfer  of  the  jurisdiction 
in  bankruptcy  to  that  Court,  Lord  Eldon,  in  £x  parte 
Glossop  (a),  dismissed  a  petition,  praying  that  the  bank- 

(a)  2  6.  &  J.  308. 

The  following  is  the  note  of  the  case  from  the  Minute  Book. 

Glotsop Kemp, 

Lord  Chancellor,  (To  restrain  hkrt.  from  trying  validity  of  comn. 

16  Angust,  1825.  by  an  action  after  11  years— petg.  assee. 

Hart  for,  Trol^ 
lepe,  same;  Solor. 
Genl.  for  bkrt., 
Hvnu  for  l^t., 
Jf  (onlagtt  for  same. 

Egp,  Orantf  Egp. 
Bidtmrdson,  Flowtr 
^Htrbert,  2  Ves. 
826. 
L.  C«  Afl  to  junn. 

£xp.  Gr&mt  and 

Exp,  Itichardun 

were  nnder  dif- 

nBiettt      circum* 

stances.     These 

were  cases  of  ex- 

d2 
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1844.  fup(  might  be  restrained  from  proceeding  at  law  to  dis- 
£z  ptne  pute  the  commission.  His  Lordship  said  he  was  satisfied 
and  another.  ^^  ^^^7  remedy  was  by  billy  although  Ex  parte  Grants 
Kirkpatrich  v.  Dennett  and  Ex  parte  Cutten,  were  all 
cited  to  him.  And  in  Thorpe  v.  GoodaU{a)  he  ex- 
pressly states  the  power  to  belong  to  the  Court  of  Chan- 
cery. In  Green  v.  Elgie  an  application  was  made  to 
Sir  J.  CroM  to  stay  the  proceedings ;  but  he  declined  to 
interfere  on  the  ground  that  he  had  no  jurisdiction. 
With  respect  to  Ex  parte  Leigh,  cited  on  the  other  side, 
it  is  to  be  remarked  that  Ex  parte  Glossop  was  not  re- 
ferred to  in  it.  Supposing  the  Court  to  have  jurisdiction, 
it  ought  not  to  be  exercised  here;  Burdett  ▼.  Abbot (fi), 
case  of  The  Sheriff  of  Middlesex  (c) ;  Stochdale  ▼.  IfoJi- 
8ard(d)f  and  Green  v.  Elgie  {e). 

Mr.  Swanston  in  reply.  The  dictum  attributed  to 
Lord  Eldon  on  the  report  of  Ex  parte  Glossop  cannot 
be  accurately  represented.  [The  Chief  Judge.  The  words 

oeption  to  rale  of 

prooeediogbybill 

Dot  by  petitioo. 
[F(0t0«r  and  Hif 

hert  applicable  to 

Towntend't  caie.] 

The  qaeation  here  is,  is  there  positive  delay  and  ae- 
qniescencet  It  is  now  ten  yean.  Surrendering  and 
passing  examination — petition  to  expunge — purchasing 
dividends,  and  other  instances  of  interference  as  he  has 
done,  is  material. 

Lord  Chancellor  denied  with  costs,  without  prejudtoe 
to  filing  bill,  or  to  what  may  be  done  to  stay  execution, 
or  to  on  bill  filed.    WiU  read  affidavits  as 

to  costs,  if  desired,  to  ascertain  ineleranoe,  those  affida* 
vits  which  are  in  antwtr. 
If  you  (petr.)  file  bill  and  succeed,  I  will  give  you  costs. 

(a)  17  Ves.  393.  (d)  9  A.  &  £.  1. 

(6)  14  East,  1.  (0  8  Jurist,  187. 

(e)  11  A.  &  £.  273. 
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seem  hardly  like  Lord  EldorCs  style.  Has  any  judge  1844. 
expressed  an  opinion  on  Ex  parte  Glossapaa  reported?]  je^ 
Lord  Brougham  has ;  in  Ex  parte  Hornby^  saying  that  ^"""'J* 
it  seemed  an  exception  to  the  general  rule.  [The  Chief 
Judge.  There  would  be  nothing  extraordinary  in  the 
decision  in  Ex  parte  Glossop,  if  considered  to  proceed  on 
the  ground  that  the  case  was  not  clear  enough  to  be  de-> 
cided,  except  upon  a  bill.  In  more  than  one  case  clearly 
within  the  jurisdiction  in  bankruptcy.  Lord  Eldan  or- 
dered the  matter  to  stand  over,  with  leave  to  file  a  bill.] 
That  was  his  Lordship's  habit  in  difGcult  cases,  in  order 
that  the  parties  might  not  be  without  an  appeal  from  his 
decision.  The  recent  case  of  Green  v.  Elgie  (a)  has  been 
referred  to  on  the  other  side  to  show  that  the  commitment 
was  wrong  in  this  case.  I  refer  to  it  also  to  show  that  it 
is  not  safe  for  the  Court  here  to  entrust  the  question  of  its 
jurisdiction  to  the  decision  of  a  court  of  law.  The  case 
of  Green  v.  Elgie  is  contrary  to  the  doctrines  laid  down 
and  acted  upon  in  Burdett  v.  Abbot.  The  order  which 
the  Court  of  Queen's  Bench  held  to  be  irregular  had 
been  already  decided  to  be  correct  by  Lord  Chancellor 
Cottenham  (fi). 

The  Chief  Judge. — The  present  petition  to  stay  pro- 
ceedings at  law,  taken  by  Mr.  Van  Sandau,  arose  thus : 
In  February,  1844,  an  order  was  made  by  Sir  G.  Rose  ■ 
in  this  bankruptcy  to  the  following  effect.     [His  Honor 
read  the  order  (c).]     It  alleges  the  publication  of  a  libel 

(a)  8  JariBt,  187.  (6)  1  M.  D.  &  De  O.  464. 

(«)  In  Bankruptcy,  Court  of  Review. 

Sfttarday  the  fourth  day  of  Febmaiy, 
one  thousand  eight  hundred  and 
forty- four. 
In  the  matter  of  John  Martin,  a  bankrupt 
Whereas  Peter  finiee  Turmr  and  Georgt  Hentman,  of  No.  8,  Basing 
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1844.       of  the  most  grave  and  serious  kind;  perhaps  one  of  the 


£z  parte      ^0^^  Aat  it  ever  occurred  to  me  to  see. 

TURNSB 


aodaiioUier. 


Lanei  in  th«  city  of  LoodoDi  geDtlemen,  loliciton  and  attorneys  on  tbe  roll 
of  this  Court,  and  copartners,  did  on  the  nineteenth  day  of  January  last  prefer 
nnto  this  Court  their  petition  in  the  abofe  matter,  stating  (amongst  other 
things)  that  WiUiam  Mungo  OkiMter,  one  of  the  assignees  of  the  sud  bank- 
rupt, in  the  month  of  February,  one  thousand  eight  hundred  and  forty*  three, 
presented  his  petition  to  this  Honorable  Court  in  the  matter  of  the  above 
bankruptcy,  praying  for  the  retazation  of  the  several  bills  of  costs  of  the  said 
petitioners  and  Rtc^rd  Cumming,  the  joint  solicitors  to  the  fiat  issued 
against  the  said  John  Martin ;  that  upon  the  hearing  of  the  said  petition  a 
motion  was  made  to  this  Court  on  the  part  of  Jottph  Lambert  of  Leeds,  in 
the  county  of  York,  woollen  manufacturer,  the  co-assignee  of  the  said 
WiUiam  Mungo  GlaiiUr,  to  the  effect  set  out  in  the  said  petition ;  that  the 
said  petitioners  having  been  served  with  the  said  notice  of  motion,  appeared 
upon  the  said  notice  of  motion  as  well  as  upon  the  said  petition ;  that  this 
Court,  on  the  first  day  of  March,  one  thousand  eight  hundred  and  forty* 
three,  upon  reading  the  afildavits  filed  on  the  matter  of  the  said  petition  and 
motion,  and  after  hearing  counsel  for  the  said  William  Mungo  Glaitttr  and 
for  the  said  petitioners,  as  well  as  for  the  said  Joseph  Lambert  and  Richard 
Cummng,  made  an  order  upon  the  said  petition  and  motion  (among  other 
things)  for  the  relaxation  of  the  several  bills  of  costs  under  the  said  fiat; 
that  after  the  said  retazation  was  completed  (that  is  to  say)  on  the  twenty- 
first  day  of  November  last,  the  said  William  Mungo  Glaitttr  presented 
his  further  petition  to  this  Court,  praying  for  its  further  order  and  direction 
in  the  premises,  which  said  petition  and  the  said  notion,  so  far  as  it  was 
reserved  by  the  said  order,  came  on  for  hearing  on  the  eleventh,  thirteeenth 
and  fourteenth  daya  of  December  last  respectively,  before  this  Court,  when, 
after  hearing  the  counsel  of  all  the  parties  to  the  said  petition  and  motion, 
this  Court  took  time  to  look  into  the  voluminous  affidavits  filed  in  the  matter 
in  the  said  petition  and  motion,  and  to  consider  what  justice  required  should 
be  done  in  the  premises ;  that  on  the  twenty-first  day  of  December  last  the 
judgment  of  this  Court  in  the  premises  was  solemnly  pronounced ;  that 
although  the  minutes  of  the  said  order  had  been  given  out  to  the  parties  respec- 
tively entitled  to  the  same,  and  although  meetings  had  been  had  before  the 
registrar  of  this  Court  for  the  purpose  of  settling  the  same,  they  had  not 
been  finally  settled,  and  the  order  of  this  Court  in  the  premises  had  not  been 
finally  drawn  up ;  that  on  the  eighth  day  of  January  instant,  while  the  said 
petitioner,  Peter  Bruce  Turner  and  the  said  Andrew  Van  Sandau  were  at- 
tending at  the  o£Bce  of  the  registrar  of  this  Court  upon  the  said  minutes,  the 
said  Andrew  Van  Sandau  handed  to  the  registrar,  and  also  while  in  the  act 
of  settling  the  said  minutes  of  the  said  order,  in  the  presence  of  the  said  re- 
gistrar and  of  the  said  petitioner,  Peter  Bruce  Turner,  and  William  Cot, 
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After  reciting  the  petition,  the  mandatory  part  of  the        lS4t4t. 


order  runs  thus :  '^  This  Court  doth  order  that  the  said      £,  p^^i^ 
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solicitor  for  William  Mungo  GUdtter  (the  petitioiier  in  such  former  petition), 
and  of  Thomoi  Clarht,  one  of  the  said  petitioner's  clerks,  the  said  Andnw 
Van  Sandau  banded  to  Fnderiek  Turner,  of  King  Stieet,  Cheapside,  in 
the  city  of  London,  attorney  and  solicitor,  who  happened  to  come  into  the 
said  office  on  that  occasion  on  professional  bnsiness  with  the  said  registrar, 
a  printed  circular  or  handbill  indorsed  in  the  words  following:  "  lUJohn 
Jtfartin,  a  bankrupt.  Ex  parU  William  Mtmgo  Glaister,  A  statement  of 
extraordinary  frauds  practised  in  this  bankruptcy,  showing  how  such  frauds 
are  now  facilitated  and  encouraged,  and  how  they  might  be  prevented.  By 
Andrtw  Van  Sandau,  Attorney  at  Law.  London:  Printed  by  L.  Houghton 
and  Co.  30,  Poultry."  That  the  said  circular  or  handbill  was  headed  in  the 
first  page  with  the  words  following  :  "  A  short  statement  of  frauds,  by  which 
the  public  are  robbed  under  fiats  in  bankruptcy,  and  by  which  the  profession 
of  the  law  is  brought  into  disrepute ;"  that  the  said  circular  or  handbill  con- 
tained false,  scandalous  and  defamatoiy  matter  of  and  concerning  this  Court, 
and  the  proceedings  and  judgment  and  order  of  this  Court  in  the  above 
mentioned  matter,  as  well  as  of  and  concerning  the  said  petitioners  in  re- 
ference to  the  matters  connected  with  the  petition  and  motion  so  as  afore- 
said adjudicated  upon  by  this  Court;  that  the  said  printed  circular  or  hand- 
bill so  delivered  by  the  said  Andrew  Van  Sandau  to  the  said  Frederick 
Turner  was  in  the  same  words  and  figures  as  the  printed  paper  marked  A., 
anneicd  aa  a  schedule  to  the  said  petition;  that  the  said  Andrew  Van 
Sandau  composed  the  manuscript  from  which  the  said  printed  paper  was 
printed,  and  delivered  the  said  manuscript  to  Lueat  Houghton  for  the  pur- 
pose of  being  printed ;  that  accordingly  the  said  Lueat  Houghton  printed 
five  hundred  copies  from  the  manuscript  so  delivered  to  him  by  the  said 
Andrew  Van  Sandau,  which  five  hundred  copies  respectively  were  in  the 
same  words  and  figures  with  the  said  printed  paper  annexed  to  the  said  pe- 
tition, such  printed  paper  being  one  of  the  copies  so  printed ;  that  the  said 
Lueae  Houghton  deliyered  the  said  five  hundred  copies  of  the  said  circular  or 
handbiU  to  the  aaid  Andrew  Van  Sandau,  who  had  caused  the  same  to  be 
printed  vrith  a  view  to  distribute  and  circulate  the  same,  and  thereby  to 
vilify  and  bring  into  contempt  this  Court,  and  the  proceedings,  order  and 
judgment  of  this  Court  in  the  said  matter,  as  well  as  to  injure  and  viUfy  the 
said  petitioners  in  the  matter  aforesaid,  who  are  attorneys  or  solicitors  of 
this  Court;  that  since  the  said  five  hundred  copies  of  the  said  manuscript 
eomporition  of  the  said  Andrew  Van  Sandau  were  so  as  aforesaid  printed 
and  ddiveied  to  the  said  Andrew  Van  Sandau,  very  msny  copies  thereof 
had  been  circulated  and  distributed  among  conunercial  men  and  solicitors, 
aad  more  especially  among  the  clients  and  friends  of  the  said  petitioners. 


and  another. 
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1844.        Andrew  Van  Sandau  do  stand  committed  to  the  custody 


Ek  parte      ^^  ^^^  keeper  of  the  Queen's  Prison  until  the  further 

Turner 


and  another. 


both  in  London  and  its  neighboorhood,  and  in  Yorkshire  and  Lancashire, 
where  the  said  petitioners  have  extensive  connections,  and  the  said  copies 
had  been  so  distributed  among  the  persons  aforesaid  and  in  the  places  afore- 
said by  the  said  Andrew  Van  Sandau ;  that  the  said  Andrew  Van  Sandau 
also  on  the  seventeenth  day  of  January  instant,  and  during  the  sitting  of 
this  Court,  in  open  Court  and  in  the  presence  of  the  Court  and  also  of  the 
said  Peter  Bruce  Turner  (who  was  then  and  there  attending  for  the  purpose 
of  hearing  and  arguing  the  amended  minutes  of  the  order  of  the  Court  in 
the  matter  of  the  said  petition  of  the  said  WiUiam  Mungo  Glaisler,  as  set 
down  in  the  cause  paper  of  that  day  at  the  instance  of  the  said  Andrew  Van 
Sandau),  with  his  the  said  Andrew  Van  Sandau*t  own  band  delivered  copies 
of  the  said  printed  circular  or  handbill  to  Mr.  WiUiam  Henry  Cotterill,  so- 
licitor to  Mr.  Robert  Hooper  Tolcher,  and  to  other  persons  then  attending  in 
the  said  Court,  to  the  great  scandal  and  contempt  of  this  Court  and  its  pro- 
ceedings, and  to  the  great  detriment  of  the  said  petitioner's  suitors  and  so- 
licitors thereof  in  their  professional  character  and  reputation ;  that  the  said 
Andrew  Van  Sandau  had  sent  or  delivered  copies  of  the  said  printed  paper, 
handbill  or  circular,  being  some  of  the  copies  which  he  so  received  from  the 
said  Lucai  Houghton,  to  the  Commissioners  of  the  Court  of  Bankruptcy,  and 
the  deputy  registrars,  official  assignees  and  messengers  of  the  said  Court ;  that 
the  said  Andrew  Van  Sandau  had  still  in  his  profession  a  number  of  the  said 
printed  papers,  circulars  or  handbills,  and  he  meant  to  distribute  and  circulate 
the  same ;  that  the  said  Andrew  Van  Sandau  in  what  he  had  so  done  had  com- 
mitted a  high  contempt  of  this  Court ;  that  the  said  Andrew  Van  Sandau  had 
been  duly  admitted  and  enrolled  as  an  attorney  or  solicitor  of  her  Majesty's 
Court  of  Bankruptcy,  and  then  was  an  attorney  or  solicitor  on  the  roll  of 
the  said  Court,  and  practised  in  the  said  Court  as  an  attorney  or  solicitor 
thereof;  and  the  said  petition  prayed  that  the  said  Andrew  Van  Sandau 
might  immediately  stand  committed  to  the  Queen's  Prison  for  his  high  con- 
tempt of  this  Court,  and  that  a  warrant  might  issue  for  that  purpose,  and 
that  the  said  Andrew  Van  Sandau  might  be  ordered  to  pay  to  the  said  pe- 
titioners their  costs,  charges  and  expenses  of  that  application  and  incident 
thereto ;  and  that  the  said  Andrew  Van  Sandau  might  be  removed  from  off 
the  roll  of  attorneys  or  solicitors  of  her  Majesty's  Court  of  Bankruptcy : 
And  whereas  the  schedule  to  the  said  petition  was  in  the  words  and  figures 
following,  that  is  to  say,  [here  folUnoi  a  copy  of  the  printed  paper  or  hand" 
biW]:  Now  upon  hearing  the  said  petition  and  schedule,  and  the  affi- 
davits filed  in  support  thereof  and  in  opposition  thereto  read,  and  what 
was  alleged  by  Mr.  Swantton,  Mr.  Thetiger,  Mr.  Rutsell  and  Mr.  Simon  of 
counsel  for  the  said  petitioners,  and  by  Mr.  Bagshawe,  Mr.  RoU  and  Mr. 
Bovill  of  counsel  for  the  respondent,  Andrew  Van  Sandau:  This  Court  doth 
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order  of  this  Court  for  his  contempt  of  this  Court  in        1844. 
writing,  printing  and  publishing  the  aforesaid  printed       £x  parte 
paper  so  set  out  as  aforesaid  in  the  schedule  to  the  said     ^^^  Mouir. 
petition,  and  that  a  warrant  do  forthwith  issue  for  that 
purpose."    From  this  order  Mr.  Van  Sandau  has  never 
appealed ;  and  I  suppose  that  I  ought  to  consider  it  re- 
gular and  valid.    Under  it  Mr.  Van  Sandau  was  arrested, 
and  was  for  a  short  time  in  custody.     He  applied  to  be 
discharged,  and  was  discharged,  on  making  an  apology, 
which  was  deemed  sufficient,  and  on  the  terms  of  the 
payment  of  costs.     He  did  not  apply  to  any  other  judge 
or  Court,  either  by  way  of  habeas  corpus  or  otherwise. 
But  he  brought  an  action  to  recover  damages  for  the  ar- 
rest and  imprisonment. 

When  the  petition  first  came  before  me,  the  defendants 
at  law  had  not  pleaded,  and  this  Court  ordered  it  to 
stand  over,  without  prejudice  to  any  question,  till  after 
issue  joined,  in  order  that  this  Court  might  see  what 
questions  of  law  or  fact  or  both  the  parties  meant  to  raise. 
The  defendants  have  now  pleaded  at  law.  The  pleas 
are  two.  1st.  The  general  issue :  2ndly.  A  justification, 
on  the  ground  of  the  order  of  committal.  On  the  first 
plea  the  plaintifi*joined  issue ;  and  to  the  second,  he  has 

Older,  that  the  taid  Andrew  Van  Sandau  do  stand  committed  to  the  custody 
of  the  keeper  of  the  QaeoD't  Piisoa  aotil  the  further  order  of  this  Court  for 
his  contempt  of  this  Court  in  writing,  priDtiog  and  publishing  the  aforesaid 
printed  paper  so  set  out  as  aforesaid  iu  the  schedule  to  the  said  petition,  and 
that  a  wanant  do  forthwith  issue  for  that  purpose:  And  it  is  ordered  that 
the  said  respondent  do  pay  to  the  said  petitioners  their  costa,  and  charges, 
and  expenses  of  and  occasioned  by  this  application,  and  of  the  said  order, 
and  of  carrying  the  same  into  execution,  and  incidental  thereto  respectively : 
And  it  ia  hereby  referred  to  William  Vitard,  Esq.,  an  officer  of  this  Court, 
to  tax  such  costs,  charges  and  expenses  between  the  parties,  if  they  differ 
about  the  same,  the  payment  of  the  said  costs  nevertheless  to  be  suspended 
until  after  the  execution  of  this  order. 

By  the  Court. 
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1844.  demurred.  In  this  state  of  things  the  petition  has  now 
£i  parte  ^  ^  disposed  ofy  and  although  the  matter  is  one  of  im- 
and^uM^r.  V^^^^^^^^f  J^^i  ^  ^^  presses  in  point  of  time,  and  ought, 
I  suppose,  to  be  soon  taken  before  the  Lord  Chancellor, 
if  at  all,  and  as  I  have  had  an  opportunity  of  looking  at 
the  books  referred  to,  it  appears  to  me  right  not  to  delay 
declaring  my  opinion.  I  have  read  what  was  said  in 
Srass  Crasby^s  case  (a),  Burdett  v.  Abhot(b\  Stockr 
dale  V.  Hansard  (c),  the  case  of  The  Sheriff  of  Middle^ 
sex  (d).  I  add  to  these  authorities  Lord  Chief  Justice 
Wilmofs  observations  in  AlmorCs  case  («). 

I  am  of  opinion  that  I  am  bound  to  consider  the  cases 
of  Bailey  v.  JJevereux  (/),  May  v.  Hook(y),  Frcwd  v. 
Lawrence  (Ji\  Green  v.  Wilkins{%)f  and  Chalie  v.  jPtc- 
Jtering  (A),  as  correctly  decided,  and  as  binding  authorities, 
nor  am  I  aware  of  any  ground  for  saying  that  the  prin- 
ciples laid  down  in  them,  if  correctly  laid  down,  are  pe- 
culiar to  the  Court  of  Chancery.  I  am  of  opinion  that 
the  Court  of  Review  (which  is  a  Court  of  Equity  and  of 
Law)  and  its  orders  and  process,  are  equally  with  the 
Court  of  Chancery,  within  the  reasons  and  principles  of 
those  cases,  and  that  I  ought  to  apply  them  to  the  con- 
sideration of  the  case  now  before  me. 

By  an  act  of  the  legislature  (/),  the  judges  of  this  Court, 
or  any  three  of  them,  were  to  form  a  Court  of  Review, 
and  were  invested  with  power,  jurisdiction  and  authority, 
to  hear  and  determine  and  allow  all  such  matters  in 
bankruptcy  as  at  the  time  of  passing  the  act  usually  were 

(a)  3  Will.  204.  (6)  14  East,  1.  (c)  9  Ad.  &  £1. 1. 

(d)  11  Ad.  &  £1. 373.      («)  Wilmol's  Opinioni  and  Judgmenta,  365. 
(/)  1  Vern.  269,  and  1  J.  &  W.  060,  n. 

{g)  1  Dick.  619,  and  IJ.  &  W.  663,  n.  (h)  1  J.  &  W.  666. 

(t)  Mentioned  in  AsUm  t.  Hnvn,  2  M.  &  K.  391.   {k)  1  Keen,  751. 
(i)  lie  2  VeUl.  4,  c.  56,  a.  2. 
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or  lawfully  might  be  brought  by  petition  or  otherwise        1844. 
before  the  Lord  Chancellor.   And  these  words  must  now      ^  ^^ 
apply  to  the  Court  of  Review,  when  constituted  of  a  single    ^^^^r. 
judge  (a). 

I  do  not  conceive,  supposing  this  Court  to  have  power 
to  commit  for  contempt,  supposing  it  to  have  made  an 
order  of  committal,  showing  the  party  committed  to  have 
been  guilty  of  a  contempt  of  Court,  and  on  that  ground 
to  have  been  committed,  that  the  question  of  the  mere 
propriety  of  the  form  of  the  order  ought  to  be  submitted 
to  any  other  jurisdiction.  It  is  plain  that  Mr.  Van  Sandau 
means  to  raise  the  question  of  the  propriety  and  regu- 
larity of  the  order  beyond  the  extent  which  I  have  men* 
tioned* 

On  a  subsequent  day  the  Chief  Judge  made  the  follow- 
ing remarks : 

The  Chief  Juboe. — ^When  this  petition  was  first 
brought  before  the  Court,  the  petitioners,  the  defendants 
in  the  action  to  which  it  relates,  had  not  pleaded  at  law; 
and  as  the  matter  then  stood,  especially  in  point  of  evi- 
dence, I  thought  it  better  to  decline  interfering  with  the 
legal  proceedings  at  that  time ;  but  I  meant  to  reserve 
the  question,  whether,  having  regard  to  the  evidence  to 
be  adduced  upon  the  petition,  and  to  the  nature  of  the 
pleadings  in  the  action,  when  completed,  and  of  the  issue 
or  issues,  whether  of  fact  or  law,  or  both,  which  should 
be  joined  in  it,  this  Court  would  or  would  not  interpose 
against  the  progress  of  the  action  beyond  a  certain  stage, 
wholly  or  partially,  by  way  of  injunction ;  that  is,  of 
course,  by  way  of  order,  analogous  to  an  injunction; 

for  that  there  were  and  are  cases,  in  which  the  Lord 

(a)  6  It  6  Vict  c  133,  t.  64. 
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1844.        Chancellor^  sitting  in  bankruptcy,  could — and  in  which 
£z  parte      ^^^  Court  of  Review  can — make  orders  analogous  to  in- 
and'anoiher.    junctions, — orders  having  substantially  the  same  effect, 
there  is  not  the  least  doubt 

The  pleadings  in  the  action  are  now  completed.  They 
are  in  the  form  in  which  the  parties  respectively  have 
thought  fit  to  shape  them.  This  Court,  not  having  in- 
terfered in  the  matter,  the  issues  of  fact  and  law,  which 
have  been  joined  in  the  action,  are  the  issues  which  they 
must  be  taken  respectively  to  have  wished  to  be  joined 
in  the  action.  Now,  though  the  petitioners,  having  come 
to  this  Court,  as  they  did  in  the  first  instance,  before 
pleading,  cannot  of  course  be  blamed  for  having  pleaded, 
it  is  a  different  question  whether,  consistently  with  truth 
and  propriety,  their  pleas,  or  one  of  them,  might  have 
been  framed  in  a  manner  more  advantageous  for  the  pe- 
titioners— a  question,  upon  which  I  do  not  intimate,  nor 
indeed  have  I  formed  any  opinion. 

The  Court  may  possibly  have  acted  erroneously  in  not 
restraining  the  action  before  plea  pleaded.  If  it  did,  it 
ought  to  prevent,  as  far  as  possible,  the  petitioners  from 
being  prejudiced  by  the  mistake.  However  that  may  be,  the 
Court  must  now  determine  whether  to  interpose  agunst 
the  continuance  of  the  legal  proceedings,  and  if  so,  to 
what  extent,  and  in  what  manner;  with  reference  to 
which  question,  it  may  be  observed,  that  the  action  is 
not  an  action  on  the  case ;  it  is  one  of  trespass  merely. 
The  only  trespass,  or  alleged  trespass,  upon  which  the 
action  was  brought, — the  only  trespass,  or  alleged  tres- 
pass, capable  of  supporting  it,  is  the  caption  of  Mr.  Van 
Sandau  by  an  officer  of  this  Court,  under  process  of  this 
Court,  issued  under  an  order  of  committal,  made  by  this 
Court. 


CASES  IN  BANKRUPTCY.  45 

I  say  by  this  Court,  for  it  is  plain  and  clear  that  the        l^^^- 
order  of  committal  was  an  order,  to  all  intents  and  pur-       ^^  ^^^^ 
poses,  of  the  Court  of  Review,  though  a  single  judge    |^,i"|J^Jher. 
(Sir  George  Rase)  was  then  sitting  in  the  Court  and  con- 
stituting it. 

It  is  admitted,  that  there  was  not  any  excess  or  op- 
pressive, or  vexatious  or  ofiensive  conduct  on  the  part  of 
the  o£Scer.  He  is  not  a  defendant  in  the  action.  The 
defendants  are  the  parties  who  presented  the  petition  to 
this  Court,  upon  which  the  order  of  committal  was  made. 
By  that  petition  they  alleged,  and  truly,  that  Mr.  Van 
Sandau  had  caused  to  be  printed  and  published  a  certain 
document  commenting,  in  a  particular  manner,  upon  some 
proceedings  in  this  Court,  in  which  they  were  concerned, 
and  reflecting,  in  a  particular  manner,  upon  them ;  the 
petition,  submitting  that,  by  doing  this,  Mr.  Van  Sandau 
had  been  guilty  of  a  contempt  of  this  Court,  prayed  his 
committal. 

Mr.  Van  Sandau  admitted  the  publication,  and  this 
Court  (then  constituted  of  Sir  Oeorge  Rose),  after  a  full 
hearing  of  Mr.  Van  Sandau,  by  himself,  or  his  counsel 
or  both,  upon  the  petition,  made  an  order  upon  it  for  his 
committal. 

The  petitioners,  having  obtained  this  order,  prosecuted 
it  by  causing  it  to  be  drawn  up,  by  causing  process  of 
this  Court  for  the  caption  of  Mr.  Van  Sandau  to  be 
issued  under  the  order,  and  by  placing  that  process  in 
the  hands  of  the  officer  already  mentioned,  with  a  view 
to  its  execution,  and  it  was  executed,  as  has  already 
been  stated.  This,  I  repeat,  was  the  only  trespass  (if 
any)  committed  by  the  petitioners,  the  defendants  at  law, 
or  either  of  them,  to  which  the  action  did  or  does  relate. 

It  is  therefore  manifest,  that  if  the  process  was  law- 
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1844.  fully,  duly  and  regularly  issued,  and  lawfully,  duly  and 
Ex  arte  I'^gularly  executed,  the  action  was  brought  without  any 
TuRNSR       mround  or  foundation  whatever.    It  was,  in  fact,  brought 

uid  another.     ®  *  i  © 

for  the  single  purpose  of  trying  whether  the  process  was 
lawfully,  duly  and  regularly  issued,  and  lawfully,  duly 
and  regularly  executed,  and  if  it  was  not,  of  obtaining 
damages  for  the  caption.  The  order  of  committal  may 
or  may  not  have  been  erroneous.  It  has  not,  hitherto, 
been  appealed  from,  nor  has  the  petition,  on  which  it  was 
made,  been  hitherto  reheard,  or  sought  to  be  reheard,  as 
far  as  I  am  aware ;  nor  have  I  heard  anything  to  satisfy 
me,  that,  if  the  order  was  erroneous,  that  is  a  circum- 
stance afiecting  the  lawfulness  or  regularity  of  the  pro- 
cess under  it.  The  order  was  an  order  of  this  Court, 
made  in  a  matter  of  bankruptcy.  The  order  stood  when 
the  process  was  issued,  when  the  process  was  executed, 
and  when  the  action  was  commenced,  and  still  stands. 

Considering  then  these  circumstances,  including  the 
fiict  that  the  present  petition  was  presented  and  brought 
before  this  Court  previously  to  any  plea  in  the  action, 
and  therefore,  of  course,  previously  to  the  demurrer,  what 
is  the  course  which  this  Court  ought  to  take  ? 

Upon  the  undisputed  facts,  as  they  now  appear,  it 
seems  to  me  very  plain  that,  had  the  order  of  committal 
been  made  by  the  Court  of  Chancery  in  a  suit  or  pro- 
ceeding in  that  jurisdiction,  and  the  process  under  the 
order  accordingly  been  process  of  that  jurisdiction  (all 
other  circumstances  of  the  case  being  as  they  are),  it 
would  have  been  the  duty  of  the  Court  of  Chancery,  or 
competent  for  that  Court,  in  the  due  discharge  of  its 
proper  fimctions,  to  restrain  the  action  wholly  or  par- 
tially upon  such  terms  and  with  such  directions  as  might 
appear  most  to  conduce  to  justice.    At  least,  if  the  case 
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of  Frcwd  V.  Lawrericeia)  was  correctly  decided,  that        1844. 
would,  I  apprehend,  certainly  be  so.    That  case,  though       ^^    ^ 
decided  by  Lord  Hldon,  I  have  heard  questioned ;  but  I      n^'wioSer. 
think  myself  not  at  liberty  to  act  judicially  upon  any 
notion  that  such  a  decision,  pronouced  by  such  a  judge, 
in  conformity  with  earlier  cases,  and  followed  in  later 
cases,  was  not  correct. 

It  may  be  said,  however,  and  it  has  been  said,  that  it 
does  not  of  necessity  follow  from  these  authorities,  or 
from  the  principle  on  which  they  proceeded,  that,  if  in 
Lord  Eldon^s  time  a  point  similar  or  analogous  to  that 
raised  and  determined  in  Frowd  v.  Lausrence  had  arisen 
before  the  Lord  Chancellor  in  bankruptcy,  it  would  have 
been  correct  or  within  his  functions,  in  that  jurisdiction, 
to  take  the  same  or  a  similar  course.  It  is  not  clear  to 
me  that  this  argument  is  without  foundation.  But  look- 
ing at  the  nature,  description  and  extent  of  the  Lord 
Chancellor's  jurisdiction  in  bankruptcy,  as  it  existed  in 
the  times  of  Lord  Harduncki  Lord  Thurlaw,  Lord  Ross" 
lyn^  and  Lord  Eldon  (without  forgetting  the  parliamen- 
tary origin  of  the  jurisdiction  at  a  period  later  than  the 
15th  century),  the  better  opinion  appears  to  me  to  be 
that,  if  the  judicial  authority  exercised  in  Frowd  v. 
Laumnce  was  an  authority,  incident  and  belonging  to 
the  Court  of  Chancery,  there  is  not  any  sufficient  reason 
for  saying  that  it  was  not  incident  and  belonging  like- 
wise to  the  jurisdiction  in  bankruptcy,  then  vested  in  the 
Lord  Chancellor — a  jurisdiction  both  equitable  and  legal. 
The  absence,  at  that  time,  of  an  appeal  from  that  juris- 
diction to  the  House  of  Lords,  whether  affecting  or  not 
affecting  the  discretion  of  the  judge,  as  to  the  manner  of 

(«)  1  J.  &  W.  666. 


48  CASES  IN  BANKRUPTCY. 

1844.  exercising  its  functions,  does  not  seem  to  me  to  afiect  the 
Ex  parte  question,  what  its  functions  were, 
and^anotber.  "^^^^  which  in  this  respect  it  was  competent  and  cor- 
rect for  the  Lord  Chancellor  sitting  in  bankruptcy  to  do, 
immediately  before  the  establishment  of  the  Court  of 
Review,  it  must,  in  my  judgment,  now  be  competent  and 
correct  for  the  Court  of  Review  to  do. 

Of  course  these  two  points  are  of  such  a  kind,  that 
my  opinion  upon  them  is  not  conclusive,  and,  but  for  the 
consideration  that  it  may  be  the  subject  of  immediate 
'  appeal  to  the  Lord  Chancellor,  I  should  probably  feel 
more  hesitation  and  disinclination  than  I  do  to  decide, 
as  I  now  decide,  that  this  petition  ought  not,  on  the 
ground  of  want  of  jurisdiction,  to  be  dismissed. 

To  a  certain  extent,  therefore,  at  least,  I  cannot,  in 
my  opinion,  properly  refuse  to  interfere  with  the  further 
progress  of  the  action.  But,  recollecting  that  I  am  not 
sitting  in  the  Court  of  Chancery,  there  are  three  points, 
which,  if  Mr.  Fan  Sandau  shall  wish  to  try  at  law,  I 
think  that  he  ought  to  be  at  liberty  to  try  at  law.  Whe- 
ther I  consider  them  clear  or  not  clear  of  difficulty,  open 
or  not  open  to  reasonable  doubts,  I  do  not  say. 

They  are  these : 

1.  Whether  the  Court  of  Review  has  power  to  com- 
mit for  a  contempt— I  say  **  the  Court  of  Review" — ^be- 
cause,  as  I  have  before  stated,  it  is  manifest  that  every 
act  of  Sir  George  Hose  in  this  matter  was  an  act  of  the 
Court  of  Review  duly  and  sufficiently  constituted  of  a 
single  judge. 

2.  Whether  it  appears,  on  the  face  of  the  order,  that 
Mr.  Van  Sandau  was  ordered  to  be  committed  on  the 
ground  that,  in  the  opinion  of  the  Court  of  Review,  an 
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act,  considered  by  it  to  be  a  contempt  of  the  Court  of       1844. 
Review,  bad  been  done  by  him.  Ez  parte 

8.  Whether  it  appears,  on  the  face  of  the  order,  that    tDd^uio^. 
the  committal  ordered  was  on  the  ground  of  an  act  done, 
which,  by  law,  did  not  form  or  amount  to  a  contempt  of 
the  Court  of  Review. 

As  I  am  not,  at  present,  prepared  to  decide  these  three 
questions  in  Mr.  Van  Sandau^s  favour,  and  as  he  does 
not,  I  suppose,  mean  to  concede  either  of  them,  he  will, 
I  conclude,  desire  to  try  them  at  law,  and  if  he  <;an  make 
the  pending  action  or  any  other  available  for  the  pur- 
pose, I  shall  leave  him  at  liberty  to  do  so.  I  think  that 
he  ought,  for  the  present  at  leaBt,  to  be  restrained  from 
making  the  existing  action,  so  far  as  he  can  exercise  any 
controul  over  the  matter,  available  for  any  other  purpose. 

• 

What  course  it  may  be  fit  to  take,  when  I  shall  have 
learned  the  opinion  oT  the  Court  of  Queen's  Bench,  or 
some  other  Court  of  Law,  upon  these  three  questions,  or 
when  I  shall  be,  by  any  means,  in  a  condition  to  act  ju- 
dicially, with  satisfaction  to  myself,  upon  any  particular 
view  of  them,  is  a  matter  for  future  consideration.  The 
order  that  I  make  is  this.  [The  Chief  Judge  stated  the 
substance  of  the  order,  of  which  a  copy  will  be  found 
below.] 

It  may  be  siud,  indeed  it  has  been  stated  at  the  bar, 
that  the  Court  of  Queen's  Bench,  upon  the  argument  of 
the  demurrer,  howsoever  shaped  or  otherwise,  in  the 
action,  may  take  and  decide  upon  legal  points  of  sub- 
stance, not  argued  by  either  of  the  parties  to  the  action, 
or  their  counsel. 

Of  course  that  may  happen.  The  Court  of  Queen's 
Bench  will,  and  necessarily  must,  as  to  matters  of  sub- 
stance, decide  upon  its  own  view  of  the  law,  applicable 

VOL.  I.  E 


and  another. 
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1844.  to  the  subject-matter  of  every  record  that  may  be  brought 
'^^^'^^  before  it,  whatever  may  be  conceded  or  argued,  or  omitted 
TuBNEK  to  be  argued  by  counsel.  But  this  Court  veill  have  the 
advantage  of  knowing  the  decision,  and  the  grounds  of  the 
decision  of  the  Court  of  Queen's  Bench ;  and  it  is  pov 
sible,  1  think  I  may  say  probable,  that  if  the  learned 
judges  shall  be  informed  of  what  has  taken  place,  and 
is  now  taking  place  here,  they  will  not  decline  to  express 
an  opinion  upon  the  three  questions  that  I  have  men- 
tioned, though  they  may  not  deem  a  decision  of  them 
necessary  for  any  purpose  of  that  Court  merely.  I  will 
consider  whether  it  may  not  be  fit  for  me  to  make  a  com- 
munication to  their  Lordships  on  the  subject. 

If  the  pending  proceedings  at  law  should  fail  to  pro- 
duce an  expression  of  opinion  from  the  learned  judges 
of  the  Court  of  Queen's  Bench  upon  these  three  ques- 
tions, there  may  possibly  be  some  difficulty  as  to  the 
course  that  I  ought  to  take.  If  any  difficulty  shall  arise, 
I  must  deal  with  it  as  well  as  I  can. 

Before  concluding,  I  may  add  the  remark  (however 
obvious)  that  it  is  very  possible  for  a  case  to  arise  in  a 
Court  of  Equity,  in  the  Court  of  Chancery,  in  which  a 
plaintiff*  there,  being  defendant  in  an  action,  may,  as  to 
certain 'legal  grounds,  available  at  law  against  him  in  the 
action,  not  be  entitled  to  an  injunction,  but  may  as  to 
other  legal  grounds,  so  available,  be  entitled  to  au  in- 
junction. 

A  Court  of  Equity  is  bound,  in  such  circumstances,  to 
assist  the  plaintiff  in  equity,  defendant  at  law,  and  must 
have  the  means,  must  have  the  power  of  doing  so  with- 
out committing  the  injustice  of  restraining  his  adversary 
wholly  from  legal  proceedings.  I  am  of  course  suppo- 
sing, not  a  case  of  evidence,  which  the  parties,  or  one  of 
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them,  may  be  able,  if  disposed,  to  keep  from  the  know-       1 844. 
ledge  of  the  Court  of  Law,  but  a  case  where  there  are      ^^ 
patent  upon  the  record  in  an  action,  several  distinct      Tvbmbb 
grounds,  upon  either  of  which  the  plaintiff  at  law  may  at 
law  be  entitled  to  judgment,  but  upon  one  of  which  it  is 
not,  and  on  the  other  of  which  it  is,  contrary  to  equity 
that  he  should  sncceed. 

It  cannot  be  a  reason,  in  such  circumstances,  for  re- 
fusing equitable  interference,  that  the  Court  of  Law  may 
consider  itself  bound  to  take,  in  &your  of  the  plaintiff  at 
law,  the  pomt,  which  it  is  contrary  to  equity  for  him  to 
raise,  and  from  which  it  is  contrary  to  equity  that  he 
should  deriye  adyantage  or  benefit. 

As  the  Court  of  Chancery,  in  such^  a  state  of  things, 
would  certainly  find  a  way  of  dealing  effectually  with  the 
difficulty,  and  yet  avoiding  injustice  on  either  side ;  so  in 
the  present  case,  I  do  not  feel  any  apprehension  of  having 
the  course  of  justice  impeded  effectually,  or  embarrassed 
substantially,  by  any  mode  of  dealing  with  Mr.  Van 
Sandau*s  demurrer,  or  his  action,  which  the  Court  of 
Queen's  Bench  may  consider  legally  right. 

The  petitioners,  in  the  possible  case  of  the  plaintiff  at 
law  obtaining  judgment  at  law,  upon  a  ground  which  this 
Court  considers  him  not  entitled  to  raise  at  law,  or  from 
which  this  Court  does  not  consider  him  entitled  to  take 
any  benefit  in  the  action,  will  have  time  before  execution, 
if  so  disposed,  to  ask  this  Court  for  its  interposition. 
This  Court  will  be  open  in  that  or  any  other  event  to 
any  relevant  application  on  either  side. 

If  the  petition's  think  fit  to  consent  to  have  their  pe- 
tition dismissed,  I  shall  dismiss  it,  certainly  without 
costs.    If  they  do  not  so  consent,  the  only  order,  I  re- 
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1844«       peatj  that  can,  I  think,  at  present  be  properly  made  is 
Ex  parte       that  which  I  have  already  stated, 
ai^  uo^r         '^^^  order,  as  drawn  up,  was  made  to  bear  the  date  of 
8th  May,  and  was  thus : 

In  Bankruptcy,  Court  of  Review. 

Wednesday,  the  8th  of  May,  1844. 
In  the  matter  of  John  Martin,  a  Bankrupt. 
Whereas  Peter  Bruce  Turner ,  &c.  did,  on  the  27th  day 
of  March  last,  prefer  unto  this  Court  their  petition  in  the 
above  matter,  praying,  &c.  And  whereas  upon  hearing, 
on  Wednesday,  the  3d  day  of  April  last,  the  said  petition, 
and  the  affidavits  filed  in  support  thereof  and  in  oppo- 
sition thereto  read,  and  what  was  alleged  by  Mr.  Swan* 
ston,  Mr.  Russell  and  Mr.  Simon  of  counsel  for  the  said 
petitioners,  and  by  Mr.  Bagshawe  and  Mr.  Holt  of 
counsel  for  the  respondent  Andrew  Van  Sandau,  this 
Court  did  order  the  matters  of  the  said  petition  to  stand 
over,  without  prejudice  to  any  question,  till  after  such 
issue  or  issues. of  fact,  if  any,  as  should  be  joined  in  the 
said  action,  should  have  been  joined,  or  till  further  order; 
and  this  Court  gave  liberty  to  the  parties  to  apply  to  this 
Court  touching  the  matters  of  the  said  petition.  And 
whereas  afterwards  an  issue  of  fact  was  joined  in  such 
action  upon  a  plea  of  not  guilty,  and  a  demurrer  was  de- 
livered by  the  said  Andrew  Van  Sandau  to  a  plea  of 
justification  in  such  action,  and  there  was  joinder  in  de- 
murrer thereupon,  and  the  said  petition  was  thereupon 
ordered  to  stand  in  the  paper  to  be  further  heard :  Now 
upon  hearing,  on  Wednesday  the  1st,  yid  Thursday  the 
2d  days  of  May  instant,'  and  this  day,  the  said  petition 
and  the  affidavits  filed  in  support  thereof  and  in  opposi- 
tion thereto  read,  and  what  was  alleged  by  Mr.  Swan^ 
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Stan,  Mr.  Serjeant  Manning,  Mr.  Russell  snid  Mr.  Simon        1844. 
of  counsel  for  the  said  petitioner,  and  by  Mr.  Bagskawe      j,^    ^ 
and  Mr.  Rolt  of  counsel  for  the  said  respondent  Andrew       ^a^^^^^^ 
Van  Sandau, — This  Court  doth  order,  that  the  said 
parties,  petitioners  and  respondent,  and  their  counsel, 
attornies  and  agents  respectively,  be  and  they  are  hereby 
restrained  from  all  further  proceedings  in  the  said  action 
at  law  till  further  order,  subject  only  and  except  as  here- 
inafter mentioned.     But  the  said  Andrew  Van  Saudau 
is  to  be  at  liberty  to  obtain,  and  the  said  petitioners  are 
to  consent  to  his  obtaining,  on  or  before  Tuesday  the 
fourth  day  of  June  next,  a  rule  or  order  in  such  action 
for  amending  his  said  demurrer.    And  the  said  Andrew 
Van  Sandau  is  to  be  at  liberty  to  amend  the  same  and 
the  causes  of  demurrer  thereby  assigned,  confining  the 
causes  of  demurrer  to  the  points  which  he  is  hereby  per- 
mitted to  raise  in  the  said  action  as  hereinafter  men- 
tioned, and  the  said  parties  respectively,  their  counsel, 
attornies  and  agents,  are  to  be  at  liberty  to  proceed  to 
argument,  judgment  and  execution  upon  the  said  de- 
murrer, when  amended  as  aforesaid,  so  far  as  the  rules 
of  law  will  allow.     And  the  said  Andrew  Van  Sandau, 
his  counsel,  attornies  and  agents,  are  to  be  at  liberty 
upon  the  argument,  and  for  the  purposes  of  the  said  de- 
murrer when  so  amended,  to  contend  that  the  Court  of 
Review  has  not  and  had  not  in  February,  ISifi,  jurisdic- 
tion, power  or  authority,  to  commit  for  a  contempt  of 
such  Court,  and  that  it  does  not  appear  on  the  face  of 
such  order  as  stated  in  the  said  plea  of  justification  that 
the  said  Andrew  Van  Sandau  was  thereby  ordered  to  be 
committed,  on  the  ground  that  in  the  judgment  or  opi- 
nion of  the  Court  of  Review,  an  act  or  acts,  considered 
by  the  Court  of  Review  to  be  a  contempt  of  the  said 
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1844.       Court,  had  been  done  by  him.    And  also  to  contend  that 

Ex  oarte      ^^  Appears  on  the  face  of  such  order  that  the  committal 

miS'"*'*Ser     *'*^*'®''y  Ordered  was  on  the  ground  of  an  act  or  acts 

done  by  the  said  Anixw)  Fim  Sandauj  which  by  law 

did  not  form  or  amount  to  a  contempt  of  the  Court  of 

Review.  But  the  said  Andrew  Van  Sandau,  his  counsel, 

• 

attornies  and  agents,  are  not  further  or  otherwise  on  the 
argument,  or  for  any  purpose  of  such  demurrer  or 
amended  demurrer,  to  dispute  or  question  the  validity  6t 
propriety  of  the  said  order,  and  are,  on  the  argument, 
and  for  the  purposes  of  the  said  demurrer  when  amended 
as  aforesaid,  and  for  the  puiposes  of  the  judgment  thereon, 
to  admit  the  validity  and  propriety,  regularity,  formality 
and  sufficiency  of  such  order,  in  all  other  respects  and 
particulars,  than  the  points  which,  so  far  as  they  shall 
be  open  and  available  at  law  on  the  said  demurrer,  when 
amended  as  aforesaid,  liberty  is  hereby  given  to  raise  at 
law  against  the  validity  of  the  said  order  as  aforesaid ; 

• 

and  also  to  admit  that,  supposing  the  said  order  to  have 
been  legal,  valid  and  regular,  the  warrant,  caption  and 
arrest  thereunder,  were  also  legal,  valid  and  regular; 
but  this  order  is  to  be  without  prejudice  to  any  question 
which  may  be  made  or  raised  in  this  Court  as  to  the 
validity,  propriety  or  regularity  of  such  order,  warrant, 
arrest  and  caption,  or  either  of  them,  or  as  to  damages, 
or  as  to  the  propriety  of  trying  the  said  issue  of  fact 
hereafter.  And  let  the  said  petition  in  all  other  respects 
stand  over ;  and  the  said  parties  respectively  are  to  be  at 
liberty  to  apply  to  this  Court  as  to  costs  or  otherwise 
touching  any  of  the  matters  aforesaid  as  they  may  be 
advised. 
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1844. 

Ex  parte  ANDREW  VAN  SAND AU.— In  the  matter       "^"^ 

««*.«^»«^<r  Bifor$th$ 

of  MARTIN.  Lm-d  Chaneellar, 

June  12  and  21, 

XHE  draft  of  a  special  case  on  appeal  from  the  foregoing     ^^]i  {^'  ^' 
order  of  the  Court  of  Review  as  well  as  from  the  original    }'Q^^f» 

^  whether  a  com- 

order  of  committal^  and  all  the  subsequent  orders  in  the  mitmeot  by  the 

^  Court  of  Review 

mattefj  was  submitted  to  the  Chief  Judge,  who  wished  it  for  contempt  can 

.  ^  be  the  labject 

to  be  submitted  to  Sir  G.  Rose  as  to  so  much  of  it  as  of  appeal. 
related  to  matter  of  appeal  from  Sir  G.  Rose.   Upon  Sir  from  a  senei^of 
G.  Rose's  intimating  a  doubt  whether  the  circumstances  Coan  of  Review 
of  the  case  constituted  a  subject  of  appeal  by  way  of  ffe  dl^i!°***' 
special  case,  and  adding,  that  perhaps  a  better  course  by^^'JJ*^ 
would  be  to  apply  to  the  Lord  Chancellor  to  hear  the  ^g^'JJJ;  ^   , 
case  on  a  petition  of  appeal,  Mr.  Van  Sandau  moved  ex  J^^fjP*  u****°J? 
parte  that  he  misht  be  heard  on  a  petition  of  appeal  ^'^^  custody 

.    ^  '^  '^'^         and  other  pro- 

witbout  a  special  case,  whereupon  the  Lord  Chancellor  ceedingt  by  a 

parly  committed 

ordered  that  the  petition  of  appeal  should  be  received  for  contempt 
and  laid  before  his  Lordship  to  be  answered  for  an  early  of  commitment 
day,  and  that  a  copy  of  that  order  should  be  served  on  quential  ord^, 
the  respondents,  who  were  to  be  at  liberty  to  apply  to  ciude^the^riy 
discharge  the  same  if  they  should  think  fit.  dUpITtin^th'^^^ 

validity  of  the 
commitment. 

Mr.  Swanston  and  Mr.  Simon  on  this  day  moved  to    -^-  An  order 

*'  of  commitment 

discharge  the  order.  should  contain 

an  express  adju- 

A  commitment  for  contempt  is  not  a  proper  subject  for  dication  that  a 

contempt  has 
been  comroitled. 

5.  Where  sncb  an  order  recites  the  petition  on  which  it  is  made  and  refers  to  a  printed 
paper  as  being  set  ont  in  the  schedule  to  the  petition  and  then  recites  that  the  schedule 
to  the  petition  is  in  the  words  and  figures  following,  and  sets  out  the  printed  paper  and  then 
orders  Uie  party  to  be  committed  for  his  contempt  in  printing  and  publishing  the  aforesaid 
primed  paper  so  set  out  as  aforesaid  in  the  said  schedule  to  the  said  petition,  qtutre,  whether  the 
order  contains  a  sufficient  adjadkation  that  a  contempt  has  been  committed  k 

6.  The  circulation  of  a  libel  on  a  Court  relating  to  a  matter  disposed  of  by  an  order  still  in 
■innles  is  a  contempt  for  which  the  Court  may  commit. 

7.  One  judge  of  tne  Court  of  Review  sitting  as  the  Court  may  commit  for  contempt. 

8.  In  an  action  for  the  imprisonment  under  the  commitment,  the  order  is  pleaded,  and  the 
plaintiff  demnrs;  fc«i<<,  that  an  injunction  ought  not  to  issue  limiting  the  plaintiff  as  to  the 
particnlara  in  respect  of  whicb  he  might  on  snch  demurrer  question  the  validity  of  the  order. 
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1844  appeal.  It  has  been  decided  that  every  superior  Court 
^^^  has  the  power  of  deciding  conclusively  what  is  a  con- 
VavSandau.  tempt  of  its  authority.  And  even  if  it  were  a  proper 
subject  of  appeal,  the  appeal  must  be  by  way  of  special 
case.  Lord  Cottenham  (a)  thought  that  this  mode  ought 
not  to  be  departed  from  unless  under  the  most  extraor- 
dinary circumstances.  If  the  case  were  brought  on  upon 
a  petition  of  appeal,  your  Lordship  would  have  to  decide 
on  the  facts  of  the  case,  which  the  Lord  Chancellor  can- 
not do,  according  to  the  statute,  on  an  appeal  from  the 
Court  of  Review. 

Mr.  Bagshawe  and  Mr.  Roll  in  support  of  the  order. 
The  facts  are  undisputed;  whether  they  constitute  a 
contempt  is  a  matter  of  law  and  properly  the  subject  of 
appeal  to  the  Lord  Chancellor.  But  we  are  deprived  of 
the  opportunity  of  bringing  them  before  your  Lordship 
by  way  of  special  case,  because  his  Honor  the  Chief 
Judge  declines  introducing  into  the  special  case  facts 
which  we  consider  important.  {Lard  Chancellor.  Is 
there  any  mode  of  appealing  from  the  Court  of  Review 
as  to  the  settlement  of  a  special  case  ?  (a)]  None,  except 
by  resorting  to  the  other  mode  of  appeal  which  the  sta- 
tute recognises,  that  by  way  of  petition. 

Mr.  Swanston  in  reply. 

Lord  Chancellor.— I  think  this  case  should  be  heard 
upon  a  petition  of  appeal.  I  entertain  doubts  whether  a 
special  case  would  be  the  proper  mode  of  appealing 
under  the  circumstances,  and  one  of  the  learned  judges  of 
the  Court  of  Review  also  doubts  whether  it  would.   And  as 

(a)  See  Et  part$  Siubbi,  Mont.  &  Cb.  611. 
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the  act  of  parliament  leaves  either  course  open  to  me,  I        1844. 


think  I  ought,  at  all  events,  to  allow  it  to  be  brought  on 

in  the  other  way.     I  should  wish  to  hear  the  case  first  Van  Sandau. 

argued  on  the  question  of  my  jurisdiction  in  a  case  of 

contempt.    If  I  think  that  I  have  jurisdiction,  I  may  then 

order  a  special  case  to  be  settled.    There  would  be  two 

questions;  first,  upon  the  construction  of  the  act,  and 

next,  whether  there  can  be  an  appeal  from  one  tribunal 

to  another  on  the  merits  of  a  case  of  contempt.     The 

motion  must  stand  over  generally  to  come  on  with  the 

petition  of  appeal. 

The  appellant  then  filed  a  petition  of  appeal  setting 
out  all  the  orders  appealed  from. 

The  prayer  was  as  follows : — 

**  Your  petitioner  therefore  appeals  to  your  Lordship 
from  the  said  several  orders,  and  in  particular  from  the 
said  order  for  the  committal  of  your  petitioner,  dated 
Saturday,  the  4th  day  of  February,  1844,  and  humbly 
prays  that  the  said  last- mentioned  order,  and  also,  if 
your  Lordship  shall  think  fit,  all  the  several  before  men- 
tioned orders  consequent  thereon  or  subsequent  thereto, 
or  such  of  them  as  to  your  Lordship  shall  seem  meet, 
may  be  reversed  or  varied,  and  that  your  Lordship  will 
also  be  pleased  to  make  such  further  order  as  shall  be 
necessary  and  proper  in  consequence  of  the  reversal  or 
variation  of  the  said  several  orders  or  any  of  them  which 
may  be  made  by  your  Lordship,  or  that  your  Lordship 
will  be  pleased  to  make  such  other  order  in  the  premises 
as  to  your  Lordship  shall  seem  meet." 

The  petition  having  come  on  on  this  day  to  be  heard,    yovemheT^, 
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1844.  Mr.  Bagshawe  and  Mr.  Rolt  in  support  of  the  appeal. 

^^^^  With  regard  to  the  jurisdiction^  it  cannot  be  maintained 
Van  Sandav,  that  the  question,  whether  a  certain  act  amounts  to  a  con- 
tempt is  not  a  question  of  law  or  equity.  [Lard  C&ait- 
ceUoT.  One  question  here  is,  whether  the  direction  that 
the  appellant  should  pay  the  respondents'  costs  was  pro- 
perly part  of  the  order  of  committal.  That  is  a  quesUon 
of  law,  capable  of  being  the  subject  of  appeal.]  The  first 
branch  of  the  appeal,  that  which  impugns  the  commit- 
ment for  contempt  and  the  consequent  orders  resolves 
-  itself  into  three  points. 

Fintj  That  the  Court  of  Review  improperly  com- 
mitted the  appellant. 
Secondly^  That  it  improperly  inflicted  a  fine  upon 

him. 
Thirdly f  That  it  ordered  this  fine  to  be  paid  to  pri- 

yate  individuals. 
The  second  branch  of  the  appeal  is  that  complaining 
of  the  order  of  injunction :  on  this  head  we  shall  con- 
tend— 
Firsts  That  the  Court  had  no  jurisdiction  to  grant  the 

injunction. 
Secondly f  That  if  the  Court  had  jurisdictbn,  the  juris- 
diction was  improperly  exercised. 
In  the  first  place,  the  order  of  committal  is  wrong, 
being  made  by  only  one  judge  of  the  Court  The  statute 
5  &  6  Will.  4,  c. 39,  s.  S5,  expressly  provides  that  nothing 
therein  contained  shall  be  deemed  or  taken  to  authorise  or 
empower  any  judge  or  commissioner  sitting  alone  to  im- 
pose any  fine  or  commit  for  a  contempt  of  Court.    [The 
Lord  Chancellor.    If  you  refer  to  the  preceding  part  of 
the  section,  you  will  find,  that  it  gives  certain  functions  to 
a  judge  of  the  Court  of  Review^  sitting  alone,  but  these 
are  not  functions  of  a  single  judge  when  constituting 
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the  Court  of  Review,  because,  when  that  act  was  passed,  1344. 
one  judge  could  not  form  the  Court  Then,  a  subsequent  £x  ^^^^^ 
act  provided  that  one  judge  may  form  the  Court  of  Re-  ^^"  Sakdiw. 
view,  and  I  think  that  if  a  single  judge,  sitting  as  the 
Court  of  Review,  commits  for  contempt,  it  is  competent 
for  him  to  do  so,  within  the  meaning  of  the  act  to  which 
you  are  referring.]  Next,  the  committal  is  wrong,  for 
the  order  contains  no  adjudication  of  contempt.  This  is 
expressly  decided  in  Oreen  v.  Elgie{a\  where  the  order 
was  substantially  in  the  same  terms  as  the  present. 
There  the  Court  of  Queen's  Bench  decided  that  the 
warrant  was  void,  because  the  order  to  which  it  referred 
recited  the  contempt,  whereas  it  ought  to  have  found 
and  adjudged  it ;  and  further,  that  the  contempt  recited 
was  mentioned  in  a  petition  and  not  in  any  document 
promulgated  by  the  order  of  the  Court. 

At  all  events  the  order  is  wrong,  in  directing  the  pay- 
ment of  the  respondent's  costs,  charges  and  expenses  by 
the  appellant;  Rex  Faulkner {b).  Costs,  charges  and 
expenses  are  never  ordered  to  be  paid  except  in  the  case 
of  trustees;  Feamsy.  Young  {c).  Upon  the  first  branch 
of  the  argument  they  also  repeated  the  arguments  ad- 
duced on  the  hearings  in  the  Court  below.  (See  M.  D.  & 
D.  52S,  et  seq.) 

With  respect  to  the  appeal  from  the  order  of  injunc- 
tion, the  Court  had  no  jurisdiction  to  make  such  an 
order.  [The  Lord  Chancellor.  I  do  not  understand 
how  the  order  could  be  carried  into  efiect,  for  the  Court 
of  law  would  be  bound  to  decide  according  to  the  shape 
of  the  record  and  not  according  to  the  arguments  of 
counsel.  If  counsel  said  they  would  not  press  an  objec- 
tion, that  would  make  no  difierence ;  the  Court  would  • 

(«)  8  Jaritl,  ISe.  (6)  2  M.  &  A.  31 1.  (c)  10  Ves.  184. 
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184'4.  say  there  was  error  on  the  record.  If  it  appeared  that 
Ex  parte  ^^^  order  of  the  Court  of  Review  did  not  warrant  what 
Van  Sandau.  y^^^  taken  place,  no  amendment  of  the  demurrer  could 
prevent  the  question  from  being  raised.]  And,  even  to 
put  the  case  on  higher  ground,  the  Court  had  no  juris* 
diction  to  grant  the  order;  the  cases  relied  upon  on  the 
other  side  depend  entirely  on  the  jurisdiction  of  the  Lord 
Chancellor,  and  do  not  apply  to  the  Court  of  Review. 
And  £jr  parte  Glossop(a)  shows  that  even  the  Lord 
Chancellor  had  no  jurisdiction  to  grant  an  injunction  on 
a  petition  in  bankruptcy.  [The  Lard  Chancellor.  There 
seems  to  have  been  no  argument  in  that  case.  In  the 
same  volume  Sir  John  Leach  decided  in  favour  of  the 
jurisdiction,  saying  a  bill  ought  not  to  be  filed ;  pointing 
out  the  inconvenience  that  would  arise,  that  the  juris- 
diction in  bankruptcy  might  be  transferred  to  the  Court 
of  Exchequer.]  The  Court  has  only  jurisdiction  over 
parties  connected  with  the  bankruptcy;  Sx  parte 
Cutts  (b).  [Lord  Chancellor.  If  the  Court  of  Review 
had  simply  adjudicated  that  Mr.  Van  Sandau  was  guilty 
of  contempt,  and  committed  him,  there  would  have  been 
an  end  of  the  matter:  no  Court  of  law  would  unravel  it.] 
At  all  events  it  should  be  left  to  a  Court  of  law  to  deal 
with.  If  the  Court  of  Review  has  any  jurisdiction  to 
grant  an  injunction,  it  is  only  to  restrain  the  bankrupt 
from  disputing  the  fiat. 

Mr.  Swanston  and  Mr.  Simon  for  the  respondents. 
First,  as  to  the  order  of  commitment.  It  is  the  order  of 
a  Court  competent  to  commit  for  contempt,  and  it  is  a 
commitment  for  contempt.  It  cannot,  therefore,  be  sub- 
,  ject  to  review  in  any  other  Court.  This  appears  from 
Lord   EllenborougKs  dicta  in   Burdett  v.  Abbott  (c). 

(a)  See  antt,  p.  35.  note.        (6)  3  M.  &  A.  549.        (c)  14  East,  1. 
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[Lard  Chancellor.  My  difficulty  is,  that  this  is  a  ques-  1844. 
tion  of  law,  and  that  if  I  leave  it  to  be  decided  by  a  ETpaite 
Court  of  law,  and  that  Court  decides  wrongly,  the  party  ^^^  Sandiu, 
aggrieyed  would  be  entitled  to  go  to  a  Court  of  error, 
whereas,  if  it  were  decided  wrongly  under  this  jurisdic- 
tion, the  party  would  not  have  a  right  of  appeal.  The 
case  of  Green  v.  Elgie{a)  seems,  as  to  one  and  the 
main  point  on  which  the  judgment  proceeds,  to  be  pre- 
cisely the  same  as  this.  The  Court  said,  there  is  no 
adjudication  of  a  contempt  having  been  committed,  and 
besides/  the  order  refers  to  another  document;  but  the 
Court  expressly  makes  the  first  as  well  as  the  second 
the  ground  of  its  decision.]  If  so,  the  decision  we  sub- 
mit is  contrary  to  law.  It  is  idle  to  say,  when  a  Court 
states  that  it  commits  a  party  for  his  contempt  in  doing 
a  particular  act,  that  there  is  no  adjudication  of  a  con- 
tempt having  been  committed.  Such  a  distinction  car- 
ries us  .back  to  the  dark  ages.  But  it  is  sufficient  to 
say  that  the  order  in  Green  v.  Elgie  difiered  from  that 
which  is  here  the  subject  of  appeal* 

But,  if  the  order  were  wrong,  still  the  appellant  has 
acquiesced  in  it,  and  acted  under  it,  and  can  not  now 
be  beard  to  dispute  its  validity.  [Lord  Chancellor.  The 
error  (if  any)  is  a  substantial  error,  and  it  is  a  bad 
order — not  an  irregularity  with  respect  to  which  there 
can  be  any  acquiescence  or  waiver.  Regularity  of  pro- 
ceedings is  of  the  utmost  importance  in  matters  of  con- 
tempt affecting  the  libeity  of  the  subject.] 

With  regard  to  the  jurisdiction  of  the  Court  to  grant 
the  injunction,  the  same  arguments  and  authorities  were 
adduced  as  in  the  Court  below,  and  also  Ex  parte  Flet- 

(a)  8  Jor.  187. 
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1844.  cher{d)j  Ex  parte  Figes{b\  Ex  parte  Davy{c\  Ex 
£z  parte  P^^^  White  (d),  and  Ex  parte  Lund{e).  If  the  form  of 
Vah  Samsau.  ^jjg  order  of  injunction  were  considered  wrong,  it  might 
be  yaried.  [Lord  Chancellor.  1  do  not  see  bow  it 
could  be  varied  bo  as  to  accomplish  the  object  of  with- 
drawing from  the  consideration  of  the  Court  of  Queen*8 
Bench  the  form  of  the  order.] 

Mr.  Bagshawe  in  reply.    It  is  impossible  to  say  the 
appellant  is  bound  by  acquiescence.    Levi  v.  Ward{f). 

Nov€mb€r  16.  LoRD  CHANCELLOR. — The  facts  of  this  caso  may  be 
stated  in  a  few  words.  A  petition  and  a  motion  were 
depending  in  the  Court  of  Review  in  the  bankruptcy  of 
a  person  of  the  name  of  Martin,  Mr.  Van  Sandau  and 
Messrs.  Turner  and  Hensman  were  solicitors  in  the 
matter.  An  order  was  made  upon  the  petition  and  mo- 
tion; Mr.  Van  Sandau  was  dissatisfied  wiUi  the  decision, 
and  he  wrote,  printed  and  published  a  libel  upon  the 
Court  of  Review,  upon  the  eminent  judge  of  that  Court, 
and  upon  Messrs.  Turner  and  Hensman,  with  respect  to 
this  matter.  Messrs.  Turner  and  Hensman  complained, 
by  petition,  to  the  Court  of  Review,  and  the  Court,  after 
considering  the  subject,  made  an  order,  directing  that 
t/ir.  Van  Sandau,  for  his  contempt  in  publishing  the  libel 
set  forth  in  the  schedule  to  the  petition,  should  be  com- 
mitted to  the  custody  of  the  keeper  of  the  Queen's 
Prison.  He  was  committed  accordingly,  and  afterwards 
apologized,  and  was  discharged.  For  the  part  which 
Messrs.  Turner  and  Heneman  took  in  this  transaction, 

(a)  1  Vei.  &  B.  350.  (d)  4  D.  &  C.  279. 

(6)  1  G.  &  J.  122.  (#)  6  Vw.  781. 

(0  1M.&A.283;  4D.&C.322.  //)  IS.&S.334. 
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Mr.  Van  Sandau  commenced  an  action  against  them  in       1844. 
the  Court  of  Qaeen's  Bench ;  he  filed  his  declaration.      ^T^ 
They  pleaded  in  justification  the  order  of  the  Court  of  Van  Sandau. 
Review,  and  the  Warrant,  both  of  which  were  set  out  at 
length  in  the  plea. 

To  this  plea  Mr.  Van  Sandau  demurred,  and  the  case 
now  stands  for  argument  in  the  Court  of  Queen's  Bench. 

An  application  was  made  to  the  Court  of  Review  to 
restrain  Mr.  Van  Sandau  firom  proceeding  in  this  action, 
and  made  a  qualified  order  on  this  application,  restrain- 
ing him  from  proceeding  except  for  the  purpose  of  rais- 
ing certain  questions.  The  Court  of  Review  gave  him 
permission  on  the  argument  upon  the  demurrer  to  object 
to  the  proceedings  of  the  Court  of  Review  on  three  di»» 
tinct  grounds,  but  restrained  him,  his  counsel,  &c*,  from 
raising  any  other  questions  upon  the  demurrer  except 
those  pointed  out  by  the  Court  of  Review.  This  is  the 
state  of  things,  and  from  this  and  some  consequential 
orders,  Mr.  Van  Sandau  has  appealed  to  this  Court,  and 
the  question  is,  what  course  should  be  taken  with  re- 
spect to  these  matters.  It  was  in  the  first  place  con- 
tended that  no  contempt  had  been  committed.  Now 
any  person  who  reads  the  publication  which  is  admitted 
to  have  been  written,  printed  and  circulated  by  Mr.  Van 
Sandau,  must  be  satisfied  that  it  is  a  gross  and  impu- 
dent libel  on  the  Court  and  the  learned  judge,  imputing 
to  him  the  most  unworthy  motives  in  pronouncing  the 
judgment  of  which  Mr.  Van  Sandau  complains.  A  more 
groas  and  scandalous  libel  upon  the  administration  of 
justice  never  was  published.  It  was  circulated  while  the 
matter  was  still  pending,  and  before  the  minutes  of  the 
order  were  finally  settled. 

It  further  appears  that  it  not  only  was  extensively  cir- 


64  CASES  IN  BANKRUPTCY, 

1844.  culatedi  but  that  it  was  even  distributed  by  Mr.  Van 
£z  Mrte  Saudau  in  the  Court  itself^  and  in  the  presence  of  the 
Vm  Sakdau.  learned  judge,  to  solicitors  who  were  a^tekiding  the  busi- 
ness of  the  Court.  That  such  conduct»was  a  contempt, 
a  gross  contempt  of  the  Court,  no  reasonable  man  can  for 
an  Instant  doubt. 

Lord  Hardwiche,  io  the  case  of  the  General  Evening 
Post,  reported  2  Atkins,  469,  in  enumerating  the  different 
kinds  of  contempt,  states  as  one  distinct  head  of  contempt 
the  scandalizing  of  the  Court  itself. 

I  might  further  refer  upon  this  point,  if  it  were  neces- 
sary, to  the  elaborate  judgment  of  Chief  Justice  Wibnot, 
written  but  not  delivered,  in  the  case  of  The  ^ing  v. 
AlmoUf  in  which  the  subject  is  learnedly  and  elaborately 
considered. 

The  next  point  urged  was  that  the  Court  of  Review 
possessed  no  authority  to  commit  for  contempt.  But  by 
the  act  5  &  6  Will.  4,  c.  29,  s.  25,  it  was  declared  that 
the  Court  of  Review  shall  be  a  court  of  record,  and  may 
have,  use  and  exercise  all  the  powers,  rights  and  privi- 
leges of  a  Court  of  Record  as  fully  to  all  intents  and 
purposes  as  the  same  are  used  by  any  of  his  majesty's 
courts  of  law  at  Westminster,  and  the  Court  is  in  terms 
authorized  to  commit  for  contempt  But  a  distinction 
was  taken.  It  was  said  that  under  this  clause  a  judge 
sitting  alone  cannot  commit  for  a  contempt.  This  re- 
quires some  explanation.  The  Court  originally  consisted 
of  four  judges ;  the  number  was  afterwards  reduced  to 
three;  and  certain  powers  were  given  to  them  sitting  as 
the  Court  of  Review ;  but  the  judges  might  also  sit  alone 
in  performing  the  other  duties  prescribed  by  the  act  5  & 
6  Will.  4,  c.  25.  When,  therefore,  that  act  says  that  a 
judge  or  Commissioner  sitting  alone  shall  not  commit  for 
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a  contempt^  it  obviously  means  a  judge  sitting,  not  as  the        1844. 
Court  of  Review,  but  acting  as  a  judge  in  the  exercise      j.,    ^ 
of  the  other  duties  prescribed  by  the  statute.    By  a  sub-  ^^^  Sandau. 
^sequent  act,  power  is  given  to  a  single  judge  to  constitute 
the  Court  of  Review;  but  the  judge  so  sitting  as  the 
Court  of  Review  does  not  come  within  the  exception  as 
to  commitments  for  contempt,  which  relates  only  to  a 
single  judge/  sitting  in  his  individual  character  for  the 
purpose  already  stated,  and  not  as  the  Court  of  Review* 
The  objection  originates  in  a  misapprehension  of  the 
meaning  of  the  act  of  parliament,  and  is  obviously  un* 
founded. 

The  next  question  relates  to  the  form  of  the  order. 
It  is  said  the  order  is  vicious,  as  it  contains  no  adjudica- 
tion of  a  contempt  having  been  committed.  The  order 
is  in  this  form.  It  recites  the  petition  and  the  libel,  the 
latter  being  annexed  to  the  petition  as  a  schedule,  and 
then  it  goes  on  in  these  words :  ''  And  whereas  the 
schedule  to  the  petition  was  in  the  words  and  figures 
following,"  and  then  the  libel  as  set  out.  "  Now  upon  the 
hearing,  &c.  this  Court  doth  order  the  said  Andrew  Van 
Sandau  do  stand  committed  to  the  custody  of  the  keeper 
of  the  Queen's  Prison  for  his  contempt  in  printing  and 
publishing  the  aforesaid  printed  paper  so  set  out  as  afore- 
said in  the  schedule  to  the  said  petition.*'  It  is  said  that 
this  does  not  amount  to  an  adjudication  that  Mr.  Van 
Sandau  had  been  guilty  of  a  contempt,  but  merely  as- 
sumes his  guilt,  and  upon  that  assumption  the  order  di- 
rects that  be  be  committed  to  prison.  Different  prece- 
dents were  referred  to.  First,  Mr.  Long  Wellesley's  case, 
before  Lord  Brougham.  In  that  case  there  was  a  dis- 
tinct adjudication  that  a  contempt  had  been  committed. 
The  order  recites  the  facts,  and  contains  the  decision  of 
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1844.  the  Court  on  those  facts,  declaring  that  the  conduct  of 
Ez  parte  ^^'  Long  WeUesley  was  a  gross  and  aggravated  contempt 
of  Court,  and  that  as  Mr.  WeUesley,  notwithstanding  ad- 
monition, persisted  in  such  his  contempt,  the  Court  or- 
dered him  to  be  committed  to  the  Fleet  Prison.  In  that 
case,  therefore,  there  was  a  precise  and  distinct  adjudi- 
cation. The  next  case  was  that  of  Mr.  Leckmere  Charl- 
ton, before  Lord  Coiienham.  In  that  case  also  there 
was  an  adjudication.  The  facts  are  stated,  and  the  order 
runs  thus :  "  The  Lord  Chancellor,  upon  taking  the  said 
matter  into  consideration,  and  deeming  the  conduct  of 
the  said  Leckmere  Charlton  therein  a  contempt  of  this 
Court,  doth  think  fit  and  so  order,  Jcc."  The  order  in 
the  case  of  Mr.  Lechmere  Charlton  was  founded  on  that 
made  by  Lord  Sardwicke  in  the  case  of  Martin,  which 
is  in  precisely  the  same  terms ;  and  there  is  no  doubt 
that  Lord  Cottenham  framed  his  order  upon  that  prece- 
dent, which  has,  therefore,  the  sanction  of  those  two 
distinguished  and  learned  judges. 

The  case  of  Green  y.  Elgie,  in  the  Court  of  Queen's 
Bench,  was  also  cited.  The  order  in  that  case  was 
made  by  the  Court  of  Review,  committing  Green  for 
contempt.  He  brought  an  action  against  Elgie  for  the 
part  which  he  had  taken  in  the  proceeding.  The  order 
was  set  out  in  the  plea  of  justification;  but  the  Court  of 
Queen's  Bench  thought  it  defective,  as  it  did  not  adjudge 
that  any  contempt  had  been  committed. 

The  order  stated  **  theXElgie  had  preferred  his  petition, 
praying  that  Green  might  be  committed  for  his  contempt 
of  the  order  in  the  petition  mentioned  or  referred  to,  and 
that  on  reading  the  petition  the  affidavits  and  the  former 
order  of  the  Court,  the  Court  ordered  that  Green  should 
stand  committed  for  his  contempt  in  the  said  petition 
mentioned  or  referred  to." 


CASES  IN  BANKRUPTCY.  67 

In  all  criminal  cases^  it  is  necessary  that  there  should       i^^^* 
be  a  charge,  a  finding  and  a  conviction  as  a  foundation       Expaite 
for  the  sentence.  ^^^  ^^"''^''• 

Everything  should  be  strictly  and  accurately  pur- 
sued,  and  if  in  any  one  of  these  three  points  a  sub- 
stantial defect  should  appear,  it  would  be  a  ground  for 
reversing  the  proceeding.  The  question,  therefore,  will 
be  whether  there  is  in  this  case  a  sufficient  adjudication ; 
the  words  are, ''  for  his  contempt  in  writing,  printing  and 
publishing  the  aforesaid  printed  papers  so  set  out  as 
aforesaid  in  the  schedule  to  the  said  petition." 

Does  this  amount  to  sufficient  averment  that  Mr.  Van 
Sandau  published  the  paper  in  question,  and  to  an  ad- 
judication that  in  so  doing  he  had  committed  a  contempt  i 
Now,  considering  that  I  am  sitting  here  in  bankruptcy, 
and  that  from  the  form  in  which  this  question  has  come 
before  me,  doubts  may  be  entertained  whether  there 
could  be  an  appeal  from  my  decision ;  and  adverting  to 
the  authorities  which  have  been  referred  to,  I  think  I 
ought  not  to  give  an  opinion  in  affirmance  of  the  suffi- 
ciency of  the  order,  and  at  the  same  time  follow  it  up  by 
an  injunction  to  restrain  the  party  from  taking  the  opi- 
nion of  a  court  of  law  upon  the  subject.  It  was  con- 
tended that  the  Court  of  Review  has  no  power  to  grant 
an  injunction,  at  least  not  an  injunction  of  this  sort,  and 
the  particular  form  of  the  injunction  has  been  made  the 
subject  of  comment.  I  think  it  unnecessary  to  decide 
the  former  of  these  questions ;  for,  assuming  that  the 
Court  of  Review  had  authority  to  grant  the  injunction, 
the  question  would  still  remain  to  be  considered  whether 
I  ought,  under  the  circumstances  to  which  I  have  ad- 
verted, to  sanction  the  injunction  in  such  a  case  as  the 
present. 

f2 
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1844.  Then  as  to  the  form  of  the  injunction.    When  the 

£z  parte  injunction  was  issued,  the  record  in  the  Court  of  Queen's 
Bench  was  complete;  there  was  a  declaration,  a  plea 
and  a  demurrer. 

The  plaintiff  is  permitted  upon  the  demurrer  to  argue 
certain  questions  and  not  others.  Three  objections  are 
mentioned  in  the  order,  upon  which  alone  he  is  per- 
mitted to  insist. 

If  the  order  of  commitment  is  defective  in  substance, 
the  injunction  would  be  inefiectual.  But  the  defect  re- 
lied upon,  if  it  be  a  defect,  is  one  of  substance  and  not 
of  form.  It  must  appear  on  the  record,  and  the  Court 
of  Queen*8  Bench  would,  in  the  proper  discharge  of  its 
duty,  and  whether  the  objection  were  made  by  counsel 
or  not,  take  notice  of  it,  and  give  judgment  accordingly. 

I  think,  therefore,  the  order  for  the  injunction  should 
be  discharged. 

I  confine  myself  to  discharging  the  injunction.  After 
the  demurrer  has  been  argued,  the  parties  may  again 
apply  to  the  Court,  if  they  should  be  advised. 
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1844. 

Ex  parte  HORNBY  and  others. — In  the  matter  of 
JOHN  BANGLEY  PRITCHARD  and  JAMES 

ROBINS  CROFT.  Uneoln;  In». 

Nov.  26. 

XHIS  was  the  petition  of  the  assignees,  praying  that  A  customer  pa^t 
the  respondents,  the  bank  of  Liverpool,  who  had  proved  change  to  his 
upon  certain  bills  of  exchange,  might  refund  the  divi-  comes  baokropt. 
dends  received  upon  the  proofs,  under  the  following  cir-  prove  for  the 
eu'HBtances.  tfL'^'l^. 

The  bankrupts  kept  a  banking  account  with  the  bank  "^e"2?Ae*wUs 
of  Liverpool ;  and  in  the  course  of  their  dealings,  the  ofexcbaogepaki 

*        '  °  '  in  are  paid  in 

bankrupts  indorsed  and  paid  into  the  bank  the  bills  of  fuUhy  other 

''  parties  liable, 

exchange  in  question.     In  accordance  with  the  usual  some  before  and 

some  after  the 

course  of  dealing  between  the  bankrupts  and  the  bank,  dividend  is  de- 
the  bills  when  paid  in  were  carried  to  the  credit  of  the  that  the  oroof ' 
former,  and  cheques  were  drawn  by  the  bankrupts,  and  duced  by  the " 
payments  made  on   their  account  from  time  to  time,  p^id^bills  and 
On  the  bills  arriving  at  maturity,  the  bankrupts  were  J^fnndedr"^* 
debited  with   the  amount  of  those  which  were  disho- 
noured.   The  balance  of  the  account  was  struck  every 
half  year. 

On  June  15th,  1841,  the  public  officer  of  the  bank 
proved  for  3840Z.  6s,,  being  57/.  8s.  for  commission  and 
charges,  and  37832.  2s.  Ad.  for  principal  and  interest 
upon  twenty-eight  bills  of  exchange  and  promissory 
notes,  specified  in  a  schedule  to  the  depositions  made  on 
the  proof,  all  of  which  were  then  in  the  hands  of  the 
bank,  and  unpaid,  some  of  them  being  overdue  and  dis- 
honoured. 

On  August  Sist,  1841,  a  dividend  of  7s.  6d.  in  the 
pound  was  declared. 

Before  the  declaration  of  a  dividend,  six  of  the  bills, 
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1844.  amounting  to  448/.8«.7£/.y  had  been  paid  in  full  by  other 
Ex  parte  P^^^^^^  liable.  On  application  being  made  on  behalf  of  the 
HoHNBY  bank  for  payment  of  the  dividend,  the  assignees  claimed 
to  deduct  from  the  proof  the  amount  of  the  paid  bills,  and 
to  have  the  benefit  of  the  bills  which  might  thereafter  be 
paid.  It  was  however  arranged  that  the  dividend  should 
be  paid  on  the  whole  proof,  without  prejudice  to  the  right 
of  the  assignees  to  call  upon  the  bank  to  refund  so  much 
as  the  latter  should  not  be  enUtled  to  retain. 

Two  others  of  the  bills  were  also  paid  in  full  by  the 
parties  liable,  one  partly  before  and  partly  after,  and  the 
other  wholly  after  the  declaration  and  payment  of  the 
dividend. 

The  prayer  was,  that  the  dividend  on  the  first  six 
bills  might  be  refunded,  and  the  proof  reduced  by  the 
amount  of  those  bills,  and  the  same  with  regard  to  the 
two  last-mentioned  bills,  or  that  as  regards  these  that 
the  proof  might  be  reduced. 

Mr.  BcLcon  in  support  of  the  petition.  Each  bill  is  a 
separate  debt,  and  the  bank  having  received  on  some  of 
the  bills  more  than  20«.  in  the  pound  must  refund,  and 
the  proof  must  be  reduced.  Ex  parte  Brunstill(a\  in 
the  matter  of  Gamer  (b),  Ex  parte  Bum{c),  Ex  parte 
Bloxham{d)f  Ex  parte  Smith{e). 

Mr.  Russell  and  Mr.  RoU  for  the  bank.  The  bank 
cannot  be  called  on  to  refund  till  it  has  received  90s.  in 
the  pound  on  the  whole  amount  of  the  debt.  At  all 
events,  the  Court  cannot  order  the  dividend  to  be  re- 

(a)  2  M.  &  A.  220 ;  4  D.  &  C.  445. 

(6)  Mont.  &  Ch.  301,  and  aea  Ex  paru  Barratl,  1  G.  &  J.  327. 

(e)  2  Rose,  67.  (d)  Cooke  B.  L.  167  («)  Ibid. 
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funded  upon  the  two  bills  which  were  unpaid  when  the        1844, 
dividend  was  received,  for  that  dividend  was  properly      ex  parte 
paid  at  the  time,  and  is  not  recoverable  by  the  assignees,     J^^l^^^ 
whatever  may  be  the  rights  of  the  party  paying  the 
bUl(a). 

The  Chief  Judge. — I  collect  from  the  observations 
of  counsel  that  it  would  not  be  beneficial  to  the  creditor 
to  treat  the  transaction  as  a  mortgage,  that  is  to  say,  to 
consider  the  bills  pledged  as  a  security  for  the  debt. 
Supposing  that  not  to  be  desired,  there  is,  I  am  afraid,  no 
other  alternative  than  to  treat  the  proof  as  divisible,  and 
each  bill  as  a  separate  debt(&).  One  bill  was  paid  in 
full  before  the  dividend  was  declared,  and  that  fact  was 
not  disclosed  by  the  creditor,  nor  was  known  to  the  as- 
signees.  No  application  was  therefore  made  to  reduce 
the  proof^  which  otherwise  would  have  been  reduced. 
The  dividend  was  consequently  on  too  great  an  amount, 
and  as  it  was,  I  think,  paid  and  received  in  mistake,  the 
proof  must  now  be  reduced  retrospectively,  and  a  proper 
part  of  the  dividend  refunded.  Then  with  regard  to  the 
payment  of  the  bills  which  were  paid  in  full  after  the 
receipt  of  the  dividend — the  creditor  has  no  right  as 
against  the  bankrupt's  estate  to  receive  more  than  20^. 
in  the  pound  upon  those  bills,  and  must  refund  the 
surplus. 

The  Order  was,  that  the  proof  should  be  reduced 
by  the  amounts  proved  on  the  bills,  and  that  the 
bank  should  refund  the  dividends. 

(a)  Per  Enkine,  J.  in  Et  parte  Carr,  3  M.  &  A.  66. 
(6)  See  £x  parte  Barratt,  1  G.  &  J.  327. 
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J^       Ex  parte  CHARLOTTE    GRIMSTEAD,  — In  the 

^'"1843/®'       "*^"®'  ®f  JAMES   GIBBS.  —  Ex  parte  JAMES 
Jane  26,  GIBBS.— In  the  same  matter.— Ex  parte  WILLIAM 

July  1  and  10,  * 

iVor-mier  u.       STRAHAN,  Sheriff  of  Surrey.— In  the  same  matter. 

19,  26  and  28.  '  ^ 

On  a  petition  *  HE  first  of  the  above  cases  was  the  petition  of  the  exe- 
for  the  appoint  cutrix  of  a  cestui  oue  trust  under  certain  indentures,  by 

meat  of  a  new  '  " 

trustee  in  the     which  the  bankrupt  was  constituted  a  trustee  of  two  an- 

place  of  the  ^ 

bankrupt,  aad    nuities.  Collaterally  secured  by  judgments.    By  virtue 

that  the  new  ^   ^     ^ 

trustee  might     of  One  of  the  judgments,  the  benefice  of  the  grantor  of 

use  the  bank- 
rupt's name  in    One  of  the  annuities  had  been  sequestered  by  the  bank- 

ings/the'peei-  '  fupt*  The  prayer  of  the  petitioner  was  for  the  appoint- 
derttl  to^Vthe  ^^^^  of  a  new  trustee  in  the  place  of  the  bankrupt;  and 
^!^JZi  that  the  bankrupt  might  execute  the  necessary  assign- 
thei^wper  ^  ™ents  of  the  annuities,  and  might  be  restrained  from 
^eiy.  The  discharging  the  sequestrations,  or  receiving  anything 
was  a  solicitor,  under  them ;  and  that  the  new  trustee  might  be  at  liberty 

and  acted  for  '  ^  ^ 

himself  in  the     in  the  bankrupt's  name  under  the  existing  sequestrations. 

matter  of  the  f«,  •  ^ 

petition,  had  not      The  bankrupt  and  the  assignees  were  served  with,  and 

obtsined  his  cer- 
tificate. Held,  appeared  to  the  petition;  and  an  order  was  made  re- 
ordered to  be  moving  the  bankrupt  from  being  trustee,  and  directing 
rupt  belonged  to  ^^^  ^  concur  in  the  requisite  assignment,  and  that  the 
noTpass^to'uie  ^^^  trustee  might  use  the  bankrupt's  name  (first  indem- 
PracScTunder  "^fy^'^g  ^^®  bankrupt)  for  the  purposes  in  the  order  men- 
the  new  orders    tioned;  and  it  was  further  ordered  that  the  costs  of  the 

as  to  ismiiog  ' 

writs  of  eiecu-  bankrupt  and  assignees  of  and  occasioned  by  the  appli- 
cation, and  of  the  assignment  thereby  directed,  should 
be  paid  to  them  respectively  by  the  petitioner. 

The  bankrupt  was  a  solicitor,  and  acted  for  himself  in 
the  matter  of  the  petition. 

The  bankrupt's  costs  not  having  been  paid, 

June  26.  ^r.  Swauston,  on  this  day,  moved  on  his  behalf  that 
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the  order  might  be  marked  by  the  registrar  with  the  date        1344. 

of  the  passing  of  the  order,  according  to  the  orders  of  ^^    ^ 

April  24, 1844(a);  so  that  a  writ  o{  fieri  facias  might  ^^'^tbew! 
issue  thereupon. 

Mr.  Trawers,  for  the  party  ordered  to  pay  the  costs, 
said  she  could  not  safely  pay  them  to  the  bankrupt,  be- 
cause he  had  not  obtained  his  certificate.  They  be- 
longed to  his  assignees. 

The  Court  directed  the  order  to  be  delivered  to  the 
officer  to  be  marked. 

Mr.  Swanston  moved  that  a  writ  of fi.fa*  might  issue.        July  i. 

The  Chief  Judge. — I  think,  under  the  circumstances, 
the  assignees  should  be  served  with  notice  of  this  mo- 
tion. 

The  assignees  having  been  served,  the  motion  was      July  \6, 
renewed  on  this  day. 

Mr.  Swanston  in  support  of  the  motion.  These  costs 
were  given  to  the  bankrupt  for  an  indemnity.  He  was 
directed  by  the  Court  to  do  certain  acts,  which  involved 
him  in  expense.  A  very  large  portion  of  it  is  outlay. 
The  Court  will  not  permit  the  assignees  to  step  in  and 
deprive  the  bankrupt  of  his  costs.  No  part  of  the  liti- 
gation originated  with  the  bankrupt.  He  was  obliged  to 
come  here,  being  served  with  the  petition.  The  meaning 
of  the  order  is  that  the  costs  be  paid  to  the  bankrupt 
personally.     [The   Chief  Judge.  If  the  bankrupt  had 

(a)  Soe  3  M.  D.  &  D.  Appendiii  cix. 
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1844.        employed  a  solicitor,  the  solicitor  might  have  had  a  lien 
Ex  parte       ^^  ^^^  costs.]    Then  he  is  not  to  be  in  a  worse  position, 
and  othwu     because  he  is  his  own  solicitor.     Here  the  money  is  or- 
dered to  be  paid  to  the  bankrupt  by  a  judicial  act,  and 
the  Court  is  asked  to  defeat  its  own  order.    He  cited 
Chippendale  y.  Tomlimon  (a),  Silk  v.  Osbam  (&). 

Mr.  Bacon  for  the  assignees.  A  sum  of  money  is  or- 
dered to  be  paid  to  an  uncertificated  bankrupt  Why 
are  not  the  assignees  entitled  to  it?  Chippendales  case 
only  decided  that  the  bankrupt  may  sustain  an  action^  if 
the  assignees  do  not  intervene.  [The  Chief  Judge 
referred  to  Kinnear  v.  Tarrant  {c\  and  Kitchen  v. 
BarUch^d)],  Crofton  v.  Poole  (e\  Webb  v.  Ward(f), 
Evans  v.  Brown  (g). 

Mr.  Stoanston  in  reply. 

The  Chief  Judge. — The  costs  in  this  case  were  in- 
curred by  the  bankrupt  as  respondent  in  the  character  of 
trustee^  and  were  adjudicated  to  him  in  that  character  by 
an  order  to  which  the  assignees  were  parties.  The  order 
directed  that  the  costs  of  the  bankrupt  and  of  the  as- 
signees should  be  paid  to  them  respectively  by  the  pe- 
titioner.  The  assignees  have  never  instituted  any  pro- 
ceeding or  taken  any  step  for  the  purpose  of  claiming  the 
benefit  of  this  order.  They  have  merely  given  notice, 
to  the  party  liable,  to  pay  the  costs  to  them.  Under  all 
the  circumstances  of  the  case,  I  think  I  ought  to  allow 
the  matter  to  take  its  course,  and  to  permit  the  party, 

(a)  1  Cooke,  B.  L.  428.        (d)  7  East,  62.  (/)  7  T.  R.  297. 

(6)  1  Ecp.  140.  (0  1  B.  &  Ad.  568.      (g)  1  Esp.  170. 

(c)  15  East,  622. 
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CASES  IN  BANKRUPTCY. 

to  whom  the  costs  are  directed  to  be  paid^  to  proceed  to 
recover  them>  without  prejudice  to  any  question  as  to  the 
title  to  the  money  when  recovered.  If  the  assignees 
choose  to  take  any  step  as  actors^  they  may  be  at  liberty 
to  do  so.  All  that  I  at  present  direct  is  that  the  regis- 
trar do  issue  the  writ.  With  regard  to  the  costs  of  this 
application,  I  do  not  think  the  party  who  originally 
raised  the  difficulty  ought  to  receive  or  pay  any ;  and, 
as  between  the  bankrupt  and  the  assignees,  I  reserve  the 
question  of  costs. 


The  writ  having  issued,  the  sheriff  levied  upon  it,  and    November  ii. 
the  assignees  having  given  him  notice  not  to  pay  over 
the  money  to  the  bankrupt, 

Mr.  Swanston  on  this  day  applied  to  the  Court  for  an 
order  that  the  sheriff  should  make  his  return  to  the  writ 

The  Chiep  Judge. — Let  the  officer  inquire  into  the 
practice  in  chancery,  and  issue  the  proper  order. 

The  assignees  having  commenced  an  action  against    November  \9. 
the  sheriff  for  the  money  levied,  and  Mr.  Justice  Pat' 
teson  having  given  his  opinion  that  the  sheriff  was,  in 
this  matter,  the  officer  of  the  Court  of  Review,  and 
should  apply  to  that  Court, 

Mr.  Rogers  on  this  day  moved  on  behalf  of  the  she- 
riff that  the  time  for  the  return  of  the  writ  should  be 
enlarged.  He  cited  Ward  v.  Pamther{a)y  Harden  v. 
Farsjfth(b),  Beavan  v.  Dawson  {c)^  and  M*  George  v. 
Birch  id). 


(a)  2  Bea.  85. 

(6)  1  Ad.  h  £].  177. 


(e)  6  Bing.  566. 
{d)  4  Taunt.  685. 
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1 844.  The  Court  ordered  that  the  time  should  be  enlarged  till 

Ex  parte      further  order^  and  that  the  motion  should  stand  over  for 

^*d**th'^'^     the  question  to  be  argued  between  the  bankrupt  and  the 

assignees  as  to  the  right  to  the  money^  the  assignees  being 

restrained  in  the  meantime  from  proceeding  in  the  action* 

NovemUr  26.       Qn  the  motion  coming  on  accordingly  on  this  day, 

Mr.  Swanston  for  the  bankrupt  again  cited  SUk  v. 
Osbam(a),  and  Chippendale  v.  Tomlinsan(b).  [The 
Chief  Judge.  How  is  Crofton  v.  Pook  (c)  to  be  reconciled 
with  Silk  V.  Osbornei']  There  is  a  distinction  between 
gross  profits  and  net  profits.  What  remained  to  the 
bankrupt  after  reimbursing  him  his  expenses,  and  com- 
pensating him  for  his  labour  and  exertions,  may  pro- 
perly belong  to  the  assignees. 

In  the  case  of  a  second  bankruptcyi  when  a  dividend 
of  ISs.  in  the  pound  has  not  been  paid,  the  strict  legal 
rights  of  the  assignees  have  even  at  law  been  held  subject 
to  qualification!  if  they  permit  the  bankrupt  to  trade 
again  without  interfering;  Butler  v.  Hobson^d),  Ex 
parte  Bourne  (e).  He  also  referred  to  Sidebot/iam  v.  Bar- 
rington{f). 

Mr*  Bacon  for  the  assignees.  There  is  no  doubt  as 
to  the  decision  in  Silk  v.  Osborne.  There  was  enough 
in  the  case  to  warrant  it.  The  assignees  did  not  claim 
there.  That  is  the  distinction  on  which  all  the  cases 
turn.  In  Kitchen  v.  Bartsch{g)  Lord  Elletiborough 
said, ''  Chippendale  v.  Tomlinson  is  referred  to  as  show- 
ing that  the  bankrupt  is  entitled  to  the  earnings  of  his 

(a)  I  Esp.  140.  (c)  1  B.  &  Ad.  668. 

(6)  Cooke,  B.  L.  462.  4ih  ed. 

(a)  5  BiDg.  N.  C.  128,  and  5  ScoU,  798. 

(«)  2  G.  fit  J.  141.  (  /")  3  Bea.  524.  {g)  7  East,  62. 


CASES  IN  BANKRUPTCY. 


77 


personal  labour,  without  which  it  is  said  he  would  be 
left  to  starve,  which  could  not  have  been  intended  by  the 
legislature.  The  hardship  of  that  case  might  perhaps 
have  warped  the  opinion  of  the  judges,  when  the  evil 
might  have  been  better  remedied  by  statute."  And 
Lawrenjcef  J.  said^  *^  In  all  modem  cases,  when  the  ac- 
tion brought  by  the  bankrupt  against  third  persons  has 
been  sustained,  it  has  been  distinctly  stated  that  the 
bankrupt  can  only  recover  when  the  assignees  do  not 
interfere.  Here  it  is  expressly  stated  that  they  do  in- 
terfere and  require  the  deponent  to  pay  the  debt  to  them. 
In  Herbert  ▼•  Sayer  (a)  the  judgment  of  the  Court  pro- 
ceeded entirely  on  the  want  of  a  statement  that  the  as- 
signees had  interfered.  In  Croftcn  v.  Poohip)  the 
bankrupt  was  a  furniture  broker,  and  brought  an  action 
to  recover  a  debt  for  removing  goods ;  and  Lord  Ten" 
terden  said,  ''  I  think  the  assignees  had  a  right  to  in- 
tervene^  and  that  the  plaintifi^  who,  it  appears,  in  the 
course  of  this  business  employed  several  persons  under 
him,  and  used  vans  for  the  removal  of  furniture,  and  in  se- 
veral instances  provided  and  sold  goods,  and  who  upon 
(he  whole  was  acting  as  a  furniture  broker,  could  not  be 
considered  as  a  man  using  merely  his  personal  labour. 
He  therefore  was  not  entitled  to  recover  this  debt,  if  the 
assignees  thought  proper  to  put  in  their  claim  ;*'  and  the 
bankrupt  was  nonsuited. 


1844. 


Ex  parte 
Grimitbad 
and  others. 


Mr.  SfooMton  in  reply. 


Cur*  ad.  vult. 


The  Chief  Judge. — In  this  case  I  agree  with  Mr. 
Justice  Patteson  as  to  the  propriety  of  an  application  by 
the  sheriff  to  this  Court,  in  the  character  of  whose  of&cer 

(a)  2  Dowl.  &  L.  49.  (b)  I  B.  &  Ad.  568. 


HfootmbtT  28. 
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1844.       he  levied  the  sum  to  which  conflicting  clums  between 
£z  parts      ^^^  Other  parties  were  raised. 

and^hS!^^  That,  the  sheriff  and  the  bankrupt  submitting  as  they 
do  to  the  jurisdiction,  and  the  only  other  claimants  being 
the  assignees,  it  is  competent  to  the  Court,  according  to 
the  familiar  and  established  course  of  its  jurisdiction,  to 
adjudicate  upon  the  right  to  the  money  in  dispute,  sup-, 
posing  the  evidence  suf&cient,  can,  of  course,  not  be  rea- 
sonably questioned,  nor  indeed  have  the  assignees  dis- 
puted. I  think  the  evidence  sufficient,  and  upon  that 
evidence  I  conceive  it  to  be  for  the  benefit  of  the  estate  to 
be  administered  by  the  assignees,  that  the  assignees  should 
not  prosecute  the  claim.  The  nature  and  object  of  the 
petition,  upon  which  the  order  that  gave  the  bankrupt 
the  costs  in  question  was  made,  the  nature  and  form  of 
that  order,  to  which  the  assignees  were  parties,  the  prin- 
ciples of  law,  and  the  weight  of  dicta,  and  indeed  of  au* 
thority,  as  I  view  the  subject,  applicable  to  the  question 
of  an  uncertificated  bankrupt's  claiming  to  be  protected 
in  the  enjoyment  of  the  earnings  of  his  labour,  satisfy 
me  that  the  bankrupt  ought  to  be  allowed  to  receive  the 
money  in  the  hands  of  the  sheriff,  and  I  so  direct.  The 
assignees  must  pay  the  costs  of  all  parties,  and  I  suppose 
that  I  may,  without  impropriety,  allow  them  to  be  repaid 
by  the  estate. 
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1844. 

Ex  parte  ELIZABETH  POULSON  and  others.— In 
the  matter  of  JOHN  HARFORD  and  WILLIAM 

WEAVER  DAVIS.  Lincoln's  Inn, 

N0O.  27. 

This  was  a  petition  to  prove  in  respect  of  a  breach  of  ^  ^^2j«^. 
trust,  and  for  the  appointment  of  new  trustees  of  two  to  two  trustees 

upon  trust  to  in- 
wills.  vest  it  Id  the 

funds  or  on  reftl 

The  first  will  was  that  of  Elizabeth  Weaver^  dated  securities,  or  to 
January  ISth^  1827^  and  the  testatrix  thereby  bequeathed  house  of  H.  & 
to  Samuel  Harford  and  the  bankrupt,  W.  W.  JDavies,  ^""i;  fiJnTthe*" 
their  executors  and  administrators,  SOOO/.  upon  trust  to  ^i^nTaf  ^inl^ 
lay  out  and  invest  such  sum  of  SOOOZ.  in  or  upon  any  of  ^^^'  ^^ 

J  r  J         power  to  vary 

the  parliamentary  funds  of  Great  Britain   or  on  real  «h«  •«cunties  for 

^  ^  others  of  a  like 

securities  in  England,  or  advance  or  lend  the  same  to  nature.   The 

house  of  H,  & 

the  house  of  Harford^  Brothers  &  Co.,  or  by  whatever  Co.,  then  con- 
sisted of  the 
Other  firm  the  same  might  be  called,  at  interest,  with  two  trustees  and 

power  to  vary,  alter  and  transpose  such  stocks,  funds  or  ners.    One  of< 
securities  for  other  of  the  like  nature,  when  and  so  often  died.'andsuc- 
as  it  should  seem  expedient,  and  to  pay  the  interest  and  toS'pia^'in  Uie 
dividends  of  the  securities  upon  which  the  sum  of  SOOOZ.  ^';;j;iy  clwis^ 
should  be  invested  into  the  proper  hands  of  the  peti-  ^^rtee*"'d^*°* 
tioner,  Elizabeth  Poubon.  the  wife  of  George  Pouhon.  new  partner, 

'  '  if  »  who  tad  notice 

exclusive  of  her  then  present  or  any  future  husband,  and  of  the  trust.  At 

^  ^  the  death  of  the 

subject  thereto  on  divers  trusts  for  the  benefit  of  the  testatrix,  the 

then  firm  owed 

children  of  the  marriage.     The  other  will  was  that  of  to  her  estate 
Sarah  Dames,  dated  January  ISth,  1827,  which,  after  sooot,  and  that 
bequeathing  her  residuary  estate  to  the  same  trustees  as  legacy  du^was 
those  appointed  under  the  will  of  the  other  testatrix,  main  due*from 
directed  them  to  set  apart  a  sum  of  3000/.  upon  exactly  ^^"4*,) ^n^h^^^^ 

successive 
ciunges  of  the  firm,  carried  over  to  the  credit  of  the  trustee  as  due  from  the  new  firm,  and  on 
the  last  change,  the  surviTing  trustee  took  from  bis  partner  and  himself  a  promissory  note  for 
the  amount,  payable  six  months  after  notice.  On  the  firm  becoming  bankrupt,  held,  that  a 
breach  of  trust  bad  been  committed,  and  that  there  was  a  right  of  proof  against  each  separate 
estate. 


POULSON. 
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1844.        similar  trusts  to  those  of  the  other  will,  except  that,  in  the 
Ex  parte      power  to  lend  to  the  house  of  Harford,  Brothers  &  Co., 
the  words  or  *'  by  whatever  firm,  the  same  may  be  called" 
were  omitted. 

The  testatrixes  both  died  in  18S8,  and  the  wills  were 
proved  by  W.  W.  Davies,  who  was  appointed  executor 
under  each  of  them.    At  the  time  of  the  deaths  of  the  tes- 
tatrixes the  house  of  Harford,  Brothers  &  Co.,  was  com- 
posed of  the  two  trustees  and  of  two  other  partners  named 
Richard  Summers  Harford  and  William  Green,  under 
the  style  and  firm  of  Harford,  Brothers  &  Co.    They 
had  then  in  their  hands  monies  of  the  testatrixes  of 
larger  amount  than  sums  of  3000Z.  bequeathed  by  the 
wills.    The  firm  of  Harford,  Brothers  &  Co.,  by  the 
direction  of  the  bankrupt  Davies,  retained  in  their  hands 
6880Z.,  the  amount  of  the  legacies,  less  the  duty,  and  de- 
bited themselves  with  the  amount  in  their  books  as  being 
due  in  respect  of  monies  then  in  their  hands  belonging 
to  the  estates  of  the  testatrixes,  placing  that  sum  to  the 
credit  of  Samuel  Harford  and  W.  W.  Davies  as  the 
trustees  under  the  wills.     In  183S  a  change  took  place 
in  the  partnership  of  Harford,  Brothers  Sc  Co.,  upon 
the  death  of  one  partner  and  the  retirement  of  another, 
and  the  partnership  having  been  dissolved,  a  new  part- 
nership, consisting  of  Richard  Summers  Harford,  John 
Harford  and  W.  W.  Davies,  was  constituted  under  the 
firm  of  Harford,  Davies  &  Co.    This  last-mentioned 
partnership  continued  to  the  year  1836,  when  Summers 
Harford  and  Charles  Lloyd  Harford,  sons  of  R.  S. 
Harford,  were  admitted  as  partners,  but  no  change  took 
place  in  the  style  of  the  firm.    In  1837  jR.  S.  Harford 
died,  and  in  1838  another  new  partnership  was  formed, 
consisting  of  the  bankrupts,  J.  Harford  and  W.  W. 
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Davies,  together  with  Summers  Harford,  Charles  Lloyd        1844. 
Harford  and  Samuel  Harford  Lury,  who  carried  on       ^^    ^^ 
business  under   the   same  name  of  Harfords,  Davies      Poo^o"* 
&  Co. 

S.  Harford  died  in  1838,  whereupon  Davies  became 
the  sole  trustee  of  the  trust  monies. 

On  the  occasion  of  the  several  changes  in  the  said 
partnership,  the  trust  fund  or  debts  of  5880Z.  was,  with 
the  knowledge  or  by  the  direction  of  the  bankrupts,  W. 
W.  Davies  Bxid  J.  Harford,  transferred  and  entered  in 
the  books  of  each  of  the  said  several  successive  firms  to 
the  credit  of  S.  Harford  and  W.  W.  Davies  as  trustees 
of  the  wills  during  the  life  of  S.  Harford,  and  after  his 
death  to  the  credit  of  the  bankrupt,  W*  W.  Davies,  as 
surviving  trustee.  Upon  the  formation  of  the  last-men- 
tioned partnership,  the  bankrupt,  Davies,  took  from  the 
partners  a  promissory  note  for  the  sum  of  5880^.,  dated 
November  18th,  1839,  and  payable  to  him  as  surviving 
trustee,  six  months  after  notice  given  in  writing 

In  1841  another  dissolution  took  place  of  the  partner- 
ship, S.  Harford,  C.  Z.  Harford  and  S.  H,  Lury  re- 
tiring therefrom,  and  a  new  partnership  being  formed 
between  J.  Harford  and  W.  W.  Davies,  who  continued 
alone  to  carry  on  the  partnership  up  to  the  date  of  the 
fiat  under  the  firm  of  Harford,  Davies  &  Co.  Upon 
the  last  dissolution  it  was  stipulated  that  the  bankrupts 
should  take  upon  themselves  and  discharge  all  the  debts 
and  liabilities  of  the  firm  of  Harfords,  Davies  8c  Co. ; 
and  that  with  regard  to  such  debts  as  were  due  and 
owing  firom  and  by  the  former  partnerships,  so  as  to 
exonerate  the  retiring  partners.  In  pursuance  of  this 
stipulation  the  bankrupt,  Davies,  delivered  up  and  can- 

VOL.  I.  o 
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1844.       celled  the  promissory  note  of  the  18th  day  of  November, 
Ex  parte       ^839,  and  signed  thereon  the  following  memorandum : 

POULSON. 

"  184«,  May  18. 
''  Received  the  amount  of  this  note  with  interest  to 
this  day. 

"  W.  W.  JDavies:' 

A  fresh  note  was  thereupon  made  and  signed  by  the 
bankrupts  by  their  style  of  Harford,  Dames  &  Co., 
dated  May  ISth,  1840^  whereby  they  promised  to  pay  to 
the  bankrupt^  Davies,  as  surviving  trustee,  his  executors 
or  administrators,  six  months  after  notice  given  in  writing, 
the  said  sum  of  5880/.  with  interest,  after  the  rate  of  5L 
per  cent,  per  annum.  No  security  was  taken  or  required 
by  the  executors,  S.  Harford  Sind  W,  W.  Davies,  or  either 
of  them,  except  the  promissory  notes.  The  interest  of 
the  trust  fund  was  paid  to  the  petitioner,  Elizabeth 
Poulson,  up  to  May  18th,  1843. 

The  fiat  issued  on  the  14th  of  June,  1843,  and  under  it 
proof  had  been  made  against  the  joint  estate ;  this  proof 
the  petitioners  now  sought  to  have  expunged  as  having 
been  made  by  mistake,  and  they  prayed  now  to  be  at 
liberty  to  prove  against  each  of  the  separate  estates,  the 
result  of  which  would  be  that  the  debt  would  be  paid 
in  full. 

Mr.  Bacon  in  support  of  the  petition.  There  can  be 
no  doubt  that  a  breach  of  trust  has  been  committed  here, 
the  trust  fund  being  lent  to  a  house  other  than  that  spe- 
cified in  the  wills.  The  wills  authorise  a  loan  to  JETor- 
ford,  Brothers  &  Co,,  "  by  whatever  firm  they  may  be 
called,"  but  do  not  authorise  a  loan  to  any  other  partner- 
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ship*    And  although  the  trustees  are  empowered  to  lend        1844. 
out  at  interest,  yet  that  does  not  mean  to  lend  without      £^  ^^^ 
security.     Then,  there  being  a  breach  of  trust,   the      Po^lsoh. 
bankrupts^  having  notice  of  the  trust  and  being  thereby 
trustees,  are  jointly  and  separately  liable,  and  the  peti- 
tioners are  entitled  to  prove  against  the  separate  estate 
of  each. 

Mr.  RoU  for  the  assignees.  The  testatrix  has  not 
required  any  security  to  be  taken.  If  it  be  said  that  the 
stipulation  as  to  six  months'  notice  is  unauthorised,  the 
answer  is,  that  you  cannot  lend  to  a  commercial  house 
on  any  other  terms.  If  the  firm  be  not  the  same,  still  the 
investment  or  security  falls  within  the  power  to  change 
for  other  securities  of  a  like  nature.  And,  at  any  rate, 
there  is  only  a  debt  due ;  the  separate  estate  of  the 
bankrupt,  Harford,  is  not  liable ;  JEx  parte  Burton  (a). 
Ex  parte  Woodin  {b)  is  distinguishable  from  this  case, 
for  there  the  bankrupts  had  taken  upon  themselves  the 
characters  of  trustees  by  making  payments  in  pursuance 
of  the  trusts. 

The  Chief  Judge. — My  present  impression  is,  that 
all  the  acts  established  in  this  case  amount  together  to  a 
breach  of  trust.  I  do  not  say  that  any  one  of  them 
would  of  itself  constitute  a  breach  of  trust,  but  on  the 
aggregate  I  think  there  is  no  doubt  that  a  breach  of 
trust  has  been  committed.  I  doubt  whether  the  lan- 
guage of  the  will  authorised  the  trustees  to  take  the 
credit  of  a  firm  difi*erent  from  the  firm  mentioned  by  the 
testatrix  as  it  stood  at  her  death  or  at  the  date  of  the 

(a)  3  M.  D.  &  D.  364.  (6)  3  M.  D.  &  D.  399. 

g2 
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1844.  will.  My  present  impression  is^  that  the  trustees  had  no 
^'^^  authority  to  release  the  original  partners^  who  were  part- 
PouLaoN.  ners  at  the  time  when  the  will  was  made,  in  the  manner 
in  which  they  were  released.  And  I  am  of  opinion,  also, 
although  I  think  the  observation  of  Mr.  RoU  on  that 
point  deserves  attention,  that  the  restriction  to  which 
the  trustees  submitted  of  giving  six  months'  notice  prior 
to  calling  in  the  trust  money  was  irregular  and  improper. 
Accordingly,  I  think,  Mr.  Davies  was  separately  liable 
for  this  money  as  a  trustee  regularly  appointed,  who  had 
committed  a  breach  of  trust.  My  impression  also  is, 
that  Mr.  Harford  must  be  also  taken  to  have  constituted 
himself  directly  a  trustee  of  the  fund.  He  had  actual 
knowledge  of  the  circumstances  of  the  case  and  of  the 
rights  of  the  parties  interested  in  the  fund,  and  the  Court 
must  impute  to  him  knowledge  of  the  law  applicable  to 
the  case.  With  this  actual  knowledge  of  the  facts,  and 
with  this  imputed  knowledge  of  the  law,  he  concurred  as 
far  as  in  him  lay  in  releasing  parties,  who  had  become 
liable  for  the  trust  funds,  and  in  placing  the  money  in 
his  own  hands  and  those  of  his  partner,  subject  to  an 
agreement  that  it  should  not  be  called  in  without  six 
months'  notice.  My  present  impression  is,  that  he  be- 
came personally  liable  separately,  and  that  there  is  a 
right  of  proof  against  his  separate  estate.  But  I  will 
reconsider  the  case,  and  if  I  change  my  present  view 
with  respect  to  it,  I  will  mention  it  again. 

On  a  subsequent  day  the  Chief  Judge  said : — I  have 
already  stated  my  opinion,  that  as  far  as  Mr.  Davies 
was  concerned  there  was  a  breach  of  trust  committed 
with  respect  to  the  sums  in  question  which  makes  his 
separate  estate  liabie. 
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The  question,  upon  which  I  was  less  clear  was,  as  to        1844. 
the  separate  liability  of  the  estate  of  the  other  bankrupt,       ElTartl 
Mr.  John  Harford.     He  appears   to  have  become  a      Poulmm. 
member  of  the  house  of  business  of  Harfordy  Brothers 
&  Co.,  or  Harfordy  Davies  &  Co.,  in  1888,  and  not 
before.     The  house  at  the  end  of  that  year  consisted  of 
five  persons,  including  the  two  bankrupts.    Thus  com- 
posed, it  comprised  some  persons  who  were  not,  but  did 
not  comprise  all  who  were,  partners  in  the  firm  at  the 
deaths  of  the  testatrixes  respectively. 

The  sums  in  question  must  be  considered  as  having 
come  into  the  hands  of  the  five  who  constituted  the 
house  at  the  end  of  the  year  1838,  with  notice  of  the 
trusts  affecting  them,  and  I  repeat,  that  by  the  act  of 
allowing,  as  Mr.  Davies  did  allow,  the  money  thus  to 
come  into  the  hands  of  the  five,  he  committed  in  my 
opinion  a  breach  of  trust.  I  do  not  say  that  he  had  not 
previously  committed  a  breach  of  trust  as  to  this  money. 

In  1839  a  promissory  note  for  the  money  is  given  by 
the  partnership  of  the  five  to  Mr.  Davies  as  the  surviving 
trustee  of  the  wills  (he  then  was  so)  payable  six  months 
after  notice  in  writing. 

In  1841  the  partners  other  than  the  two  bankrupts 
retire  from  the  partnership  and  business,  which  are 
thenceforth  carried  on  by  the  two  bankrupts  alone. 
Upon  the  occasion  of  this  dissolution  and  new  partner- 
ship it  was  agreed  between  them  all  that  the  bankrupts 
should  assume  and  pay  all  debts  due  fi'om  the  five,  in- 
cluding the  debt  in  question,  to  the  exoneration  of  the 
other  three.  Accordingly,  the  note  of  1839  was  can- 
celled, and  in  lieu  of  it  a  note  in  the  same  form,  mutatis 
mutandis,  was  given  in  1842  to  Mr.  Davies  by  the  new 
firm  of  the  two  bankrupts. 
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1844.  The  bankrupt)  Mr.  John  Harfordy  having  been  a 

''^"^^       party  to  each  of  these  transactions,  I  must,  I  think,  hold, 

Ex  parte 

PovLsoN.  that  in  1842,  if  not  before,  he  made  himself,  I  do  not 
say  in  name  or  in  form,  but  in  effect  and  substance,  a 
trustee  of  the  money ;  that  is  to  say,  a  trustee  of  it  for 
every  purpose  of  personal  liability.  He  became  directly 
and  actively  concerned  as  a  party  in  irregular  and  un- 
authorized dealings  with  trust  money  having  actual  and 
complete  notice  of  the  trust  in  contravention  of  which 
those  dealings  were.  He  became  so  in  conjunction  with 
the  formal  and  appointed  trustee,  whose  peculiar  duty  it 
was  to  protect  the  fund.  The  object  and  effect  of  the 
dealings  being  to  give  him,  Mr.  John  Harford,  a  joint 
possession  of  the  property,  I  must,  under  such  circum- 
stances, declare  that  the  amount  of  the  fund  is  not  only  a 
joint  debt  of  the  two  bankrupts  but  also  the  separate 
debt  of  each.  Upon  that  footing  the  rest  of  the  order  is, 
I  believe,  not  a  matter  of  contest,  unless,  perhaps,  as  to 
the  costs.  The  petitioners  must  bear  their  own,  and, 
under  the  circumstances,  should  pay  a  small  sum  (pro- 
bably AQs.  will  be  enough)  towards  the  assignees'  costs, 
of  which  the  residue  must  be  paid  out  of  the  two  separate 
estates. 

Ordered  accordingly. 


Bum  payable  by 
instaimeDts,  and 
after  one  iostal- 
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1844. 
In  the  matter  of  THOMAS  TODD. 

Special  Case.  ^^T*  ^..^^ 

Chancellor, 
November  8. 

In  November  1833 ,  Thomas  Todd  and  Francis  Deflinne  On  a  dissolution 
entered    into  partnership  at  Manchester  as   gingham  the  retiring 
manufacturers^  under  a  verbal  agreement,  which  was  unufngpartD»* 
reduced  into  writing  in  the  February  following.     The  *    ^^     * 
partnership  was  carried  on  under  the  name  of  T,  Todd 

a] one*  ment  is  paid,  it 

is  agreed  that 

About  the  time  of  the  formation  of  this  partnership,  the  bond  shall 

be  cancelled,  on 

Deflinne  obtained  advances  of  money  from  his  uncle,  the  obligor 

giving  fresh 

Thomas  Wood,  to  the  amount  of  3000Z.  and  upwards,  and  bonds  for  sums 
in  or  about  the  month  of  May,  1834,  he  obtained  an  the  sum  then 
advance  of  3000Z.  from  his  uncle  Joseph  Wood.  bonds  being  ez- 

On  the  23rd  of  December,  1833,  and  at  subsequent  Kg'^^ii^intted 
dates,   Deflinne  brought  into  the  partnership  various  pJrtner**^*^ 
sums   of  money,  amounting  altO£^ether  to  upwards   of  the  time  of  eze- 

•"  o  o  r  cuting  the  new 

7000Z.,  and  the  money  so  brought  in  by  him  formed  the  ^^^*  the  ob- 
capital  of  the  partnership.  >oroe  degree  of 

pecuniary  pres- 

The  partnership  was  known  to  T  Wood  and  J.  Wood,  sure,  but  does 

not  contemplate 

In  December,  1836,  the  partnership  stock  and  effects  bankruptcy  or 

,       ,  insolvency. 

were  valued.  Afterwards  he 

On  the  8nd  January,  1837,  Todd  and  Deflinne  dis-  ^rn./'rthat 
solved  the  above  partnership.  On  that  occasion  they  were cntitulto* 
entered  into  the  following  agreement  in  writing.  Eis  estate  and 

Memorandum.     That  the  within  partnership  was  this  *****  the  want  of 

*  *  any  notification 

day  dissolved  by  mutual  consent  on  the  following  terms,  of  the  dissolution 

of  partnership, 

T.  Todd  to  receive  all  debts  due  to  the  concern,  and  to  or  of  any  change 

in  the  style  of 

indemnify  F.  Deflinne  from  all  claims  against  the  part-  the  firm,  or  of 
nership ;  T,  Todd  is  to  give  his  bond  for  8000/.|  bearing  tion  between  the 

new  and  old  ob- 
ligees, or  between  the  obligor  and  the  new  obligees,  would  male  no  difference. 
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1844.        even  date  herewith,  to  be  paid  to  F,  Deflinne  by  the 

In  the  matter  of  i>^9^lD>ci^^8  therein  mentioned,  and  to  give  his    pro- 

ToDD.        missory  note  for  the  farther  sum  of  1175Z.,  which  is  to 

carry  interest  after  the  rate  of  6/.  per  cent,  per  annum, 

after  the  3 1st  of  December  next,  if  not  paid  before  that 

time. 

It  was  also  a  term  of  the  agreement  of  dissolution, 
though  not  expressed  in  the  above  memorandum,  that 
Todd  should  retain  the  stock  and  effects  of  the  concern, 
and  he  retained  the  same  accordingly. 

The  dissolution  proceeded  on  the  footing  of  the  valua- 
tion of  1836,  which  was  fairly  made,  but  was  not  made 
with  a  view  to  the  dissolution. 

Todd  J  in  pursuance  of  the  agreement,  gave  to  Deflinne 
a  bond  for  8000Z.,  dated  2nd  January  1887,  and  payable 
by  instalments  of  lOOOZ.  per  annum  with  interest.  The 
above  sum  of  1175^.  was  subsequently  paid  by  Todd  to 
Deflinne,  and  on  the  23rd  of  December,  1837,  Todd 
paid  Deflinne  lOOOZ.,  part  of  the  principal  of  the  bond, 
and  that  sum  was  the  only  portion  of  the  principal  that 
was  ever  paid.  The  interest  on  the  bond  was  paid  by 
Todd  to  Deflinne  up  to  31st  December,  1841. 

Previously  to  the  bond  for  8000Z.  being  given,  Deflinne 
proposed  to  Todd  that  two  bonds  amounting  together  to 
8000Z.  should  be  given,  one  to  his  uncle,  T  Woody  and 
the  other  to  his  uncle,  J.  Wood,  instead  of  the  bonds  to 
himself  for  the  sum  of  8000Z.,  but  this  Todd  declined. 

In  or  before  the  summer  of  1841,  the  agreement 
made  on  the  dissolution  in  January,  1837,  had  proved 
to  be  a  losing  bargain  to  Todd.  This  was  known  to 
Deflinne  in  the  summer  of  1841. 

In  the  same  summer  some  of  Todd's  acceptances  were 
dishonoured,  and  he  was  under  some  degree  of  pecuniary 
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pressure.     This  was  known  to  Deflinne  in  the  same        1844. 
summer.  ,    ^"'^^     s 

In  the  matter  oi 

On  the  S9th  March,  1842,  Todd*8  bond  to  Deflinne  Todd. 
for  8000/.  was  given  up  by  the  latter  to  Todd^  and  in 
lieu  of  it  the  joint  and  several  bonds  of  Todd  and 
Deflinne  for  the  payment  of  4000Z.  and  3000Z.  to 
jT.  Wood  and  •/.  Wood  respectively,  were  executed  and 
dated  as  of  the  1st  of  January  preceding. 

It  was  the  intention  of  Deflinne  and  his  uncles,  that 
his  uncles  should  have  the  benefit  of  these  bonds. 

It  is  on  one  of  these  bonds,  viz.  the  bond  for  3000/., 
that  the  present  respondent,  J.  Wood,  has  made  the 
proof  against  the  estate  of  the  bankrupt  which  is  the 
subject  of  the  present  litigation. 

There  is  no  evidence  that  at  the  time  when  the  latter 
bonds  were  given,  the  bankruptcy,  failure  or  stoppage 
of  Todd,  was  contemplated  by  Todd  or  by  Deflinne,  and 
Todd  did  not  then  stop  payment,  but  continued  to  carry 
on  his  business  until  some  time  after  April,  1842. 

A  fiat  in  bankruptcy,  bearing  date  the  28th  day  of 
July,  184@,  issued  against  Todd,  whereunder  he  has 
been  duly  adjudged  and  declared  a  bankrupt,  and  Henry 
Pope  and  Joseph  Smith  were  appointed  creditors'  as- 
signees, and  John  Fraser  has  been  appointed  official 
assignee  under  the  fiat. 

The  act  of  bankruptcy  appearing  on  the  proceedings 
is  an  assignment  by  Todd  for  the  benefit  of  his  creditors, 
dated  the  9th  day  of  June,  1842. 

On  the  23rd  September,  1842,  J.  Wood  attended  a 
meeting  before  the  Commissioner  then  acting  in  the  pro* 
secution  of  the  fiat,  for  the  purpose  of  proving  for  the 
sum  of  3000/.,  with  interest  from  the  1st  January,  1842, 
upon  the  bond  executed  by  Deflinne  and  Todd   to 
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1844.  j^  Wood.  The  proof  was  resisted  by  the  assignees^  and 
In  the  matter  of  *^'  several  meetingS|  at  which  J.  Wood,  Deflinne,  and 
Todd.  ^^^  bankrupt  and  other  persons,  were  examined,  the  proof 
was  rejected  by  Mr.  Commissioner  Jemmett.  . 

On  the  7th  of  April,  1843,  J.  Wood  presented  his 
petition  to  the  Court  of  Review,  praying  that  the  rejection 
of  the  proof  might  be  reversed,  and  that  he  might  be 
allowed  to  go  in  under  the  fiat  and  prove  for  the  said 
sum  of  3000^.  and  interest. 

The  following  questions,  among  others,  were  raised 
and  insisted  on  by  the  assignees  of  the  bankrupt  in  the 
Court  of  Review,  in  opposition  to  the  petition,  viz. : 

First.  That  the  advances  made  to  Deflinne  by  his 
uncles,  71  and  J.  Wood^  were  originally  made  by  them 
as  gifts,  and  not  as  loans. 

Second.  That  the  partnership  between  Todd  and 
Deflinne,  though  dissolved  as  between  themselves,  waa 
not  dissolved  with  sufficient  notoriety  to  prevent  Deflinne 
from  being  liable  for  the  debts  contracted  by  Todd  after 
the  time  of  the  dissolution. 

Evidence  was  adduced  by  both  parties  on  these  ques- 
tions, but  the  Chief  Judge  on  the  hearing  of  the  petition 
decided  that  neither  of  these  questions  was  material,  and 
proceeding  upon  the  other  facta  of  the  case,  he  reversed 
the  decision  of  the  Commissioner,  and  ordered  that  the 
debt  should  be  admitted  to  proof. 

The  questions  are: 

Whether  under  the  circumstances  above  stated,  the 
decision  of  the  Chief  Judge  as  to  the  immateriality  of  the 
two  above  mentioned  questions  or  either  of  them  is 
right  ? 

And  whether  the  order  of  the  Chief  Judge,  admitting 
the  debt  to  proof,  is  right  ? 
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Mr.  JRolt  and  Mr.  Woolrych  for  the  appellants^  the  1844. 
assignees.  The  substance  of  the  case  is,  that  the  re-  j^  ^|^  j^^^^  ^f 
spondent  claims  under  Deflinne.  It  is  true  that  the  '^^^^* 
bond  to  Deflinne  was  cancelled,  upon  a  fresh  bond  being 
given  to  the  respondent,  but  that  was  merely  the  form  of 
the  transaction;  substantially,  that  debt  which  ToddoweA. 
to  Deflinne  has  been  transferred  to  the  respondent  and 
his  brother, — and  as  volunteers,  for  it  is  not  found 
that  there  was  any  consideration  passing  from  them  to' 
Deflinne.  In  this  state  of  circumstances,  their  right  can . 
be  no  higher  than  that  which  Deflinne  himself  would 
have.  Now  as  the  Court  of  Review  declined  finding 
two  of  the  questions  of  fact  raised,  on  the  ground  that 
they  are  immaterial,  we  are  at  liberty  to  assume  them  to 
be  proved  in  the  way  most  beneficial  to  us.  On  this 
assumption,  it  is  clear  that  Deflinne  himself  could  not  have 
proved  against  his  partner's  estate,  and  it  follows,  that 
these  volunteers,  who  claim  under  him,  ought  not  to  have 
been  admitted  to  prove.  They  cited  Ex  parte  Ellis  (a). 
Lush  V.  Wilkinson  (&),  Kidney  v.  Coussmaker  (c),  Hollo^ 
way  V.  Millard  (d\  Richardson  v.  Smallwood  (e),  Tovm-^ 
sendy.  Westmacott{f). 

Mr.  Russell  and  Mr.  Bacon  for  the  respondents. 
The  fallacy  of  the  argument  on  the  other  side  consists 
in  treating  what  was  given  up,  as  a  right  of  proof.  It  is 
said  Deflinne  could  not  have  proved,  and  that  therefore 
he  could  not  by  any  means  procure  for  the  appellants  a 
right  of  proof.  But,  at  the  time  of  the  transaction,  it  was 
a  debt, — it  was  not  a  right  of  proof,  for  there  had  been 
no  bankruptcy.    Besides,  the  partnership  was  at  an  end, 

(a)  2  G.  &  J.  312.  (d)  1  Mad.  414. 

(fr)  5  Ves.  384.  («)  Jacob,  652. 

(c)  12  Ve».  154.  (  /  )  2  Bea.  340. 
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1844.        at  the  utmost  there  was  a  continuation  of  the  joint  liabi- 

Id  the  matter  of  ''^7'  "®*  *  continuation  of  the  partnership.  But  even 
'^^'^^  admitting  that  a  party  who  merely  remains  jointly  liable 
wilh  another^  cannot  prove  against  the  estate  of  the  latter 
in  competition  with  the  creditors,  still  that  proposition 
does  not  affect  this  case ;  because,  here  the  party  proving 
is  not  so  liable.  The  omission  to  advertise  the  disso- 
lution, assuming  it  to  exist,  could  not  produce  any  such 
effect  as  that. 

Mr.  Rolt  in  reply. 

Lord  Chancellor* — For  the  purpose  of  the  present 
argument,  the  facts  which  the  Chief  Judge  has  con- 
sidered immaterial  and  has  not  found,  must  be  assumed 
to  have  been,  as  will  be  most  in  the  af>pellant's  favor. 
On  that  assumption,  the  case  resolves  itself  into  a  very 
simple  shape  and  form.  Mr*  Deflinne,  when  he  went 
into  partnership,  brought  in  capital  amounting  to  7000?., 
which  had  been  furnished  to  him  by  his  uncles ;  SOOO/. 
by  one,  and  4000Z.  by  the  other.  The  partnership  was 
dissolved  by  agreement,  and  it  was  settled  that  as 
between  the  partners,  Mr.  Deflinne  was  entitled  to 
80002,,  and  1 1752.  as  a  creditor  of  the  partnership.  The 
8000Z.  was  secured  by  a  bond  of  the  continuing  partner, 
who  paid  the  1175Z.  and  one  instalment  of  the  bond,  and 
the  debt  was  thus  reduced  to  7000/.  A  new  agreement 
was  then  entered  into,  under  which  the  bond  from  Todd 
to  Deflinne  was  cancelled,  and  two  joint  and  several 
bonds  were  executed,  in  which  Deflinne  joined,  one  to 
one  uncle  for  3000/.,  the  other  to  the  other  uncle  for 
4000Z.  It  is  impossible  to  dispute  that  there  was  a  valid 
consideration  for  those  bonds.     Whether  it  proceeded 
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from  the  uncles  or  from  Deflinne  is  immaterial.     It  was        1844. 
a  valid  consideration.    The  uncles  held  the  bonds,  sup-  ^^  ^j^^  ^^^^  ^ 
ported  by  a  valid  agreement,  good  in  point  of  law,  from        '^oun. 
that  moment  as  separate  creditors  of  Todd.      What 
reason  is  there  why  they  should  not  prove  ?     It  is  said 
the  bonds  were  voluntary.     But  the  question  is  not 
whether  they  were  voluntary  as  between  Todd  and  the 
Messrs.  Wood,  that  is  wholly  immaterial ;  but  whether 
there  was  a  consideration  from  Deflinne  to   Todd.     I 
think  the  release  of  Todd  from  his  liability  was  a  benefit 
sufiScient  to  support  the  bond,  and  that  this  appeal  must 
be  dismissed  with  costs. 


Ex  parte  HAMMOND.— In  the  matter  of 

HAMMOND. 

Die.  16. 

XHIS  was  a  petition  to  annul  the  fiat  for  want  of  trad-  A  tenant  of  130 

acreft,  under  a 

ing,  that  relied  upon  being  the  trade  of  a  **  market  farming  lease, 

which  obliges 

gardener,"  under  5  &  6  Vict.  c.  ISS,  s.  10.  him  to  fallow  or 

In  support  of  the  fiat  witnesses  deposed  that  for  four  or  potatoes 
or  five  years  past  the  bankrupt,  who  had  a  farm  of  130  thi^gsfemy' 
acres  atUpminster,  in  Essex,  on  lease,  had  grown  11  or  has  on^hYs' farm 
12  acres  of  young  potatoes  and  about  20  acres  of  green  young^tatoes 
peas  in  open  fields,  and  that  during  the  season  his  men  ■"**  ^^  ■*''*•  ®^ 

*  *  '  °  green  peas 

went  up  to  London  every  night  for  three  weeks  at  a  time,  growing  in  open 

*  -^      ®  fields  every 

to  consign  the  peas  and  potatoes  to  salesmen  in  London  year,  and  con- 
signs the  pro- 
for  table  consumption ;  and  two  salesmen,  to  whom  such  duce  for  table 

consumption  to 

consignments  had  been  made  by  the  bankrupt,  stated  London  salea- 
that  they  were  allowed  by  him  the  same  commission  as  be  allows  such 

1.1  1    X  J  commission  as 

by  Other  market  gardeners.  b  usually  allow- 

ed by  market 
gardeners.    H$ld,  that  he  was  not  a  market  gardener  within  5  &  6  Viet,  c.  122,  s.  10. 
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1 844.  It  appeared  that  the  lease,  under  which  the  bankrupt 

Ex  urte      b^'^  ^^^  farm,  was  a  farming  lease  of  the  usual  form,  and 

AimoND.  contained  a  covenant  that  the  tenant  should  not  take  off 
the  arable  land  more  than  two  crops  of  com  successively, 
but  should  fallow  the  land  or  plant  it  with  peas  or  pota* 
toes,  or  other  green  crops,  particularly  specified,  every 
third  year.  It  appeared  also  to  be  the  custom  of  farmers 
in  the  neighbourhood  to  sow  with  peas  or  potatoes  in- 
stead of  fallowing,  and  to  send  the  produce  to  salesmen 
in  London.  The  bankrupt  had  the  word  ''farmer** 
painted  after  his  name  on  his  carts,  and,  in  that  character, 
was  assessed  to  the  income  tax,  and  was  exempted  from 
duty  on  his  horse  and  chaise. 

Mr.  Anderdon  and  Mr.  Rolt,  in  support  of  the  peti- 
tion, cited  Patten  v.  Brown  {a), 

Mr.  Russell  and  Mr.  Chandless  for  the  petitioning 
creditor. 

Mr.  Glasse  for  the  assignees. 

The  Chief  Judoe. — Although  there  may  be  some 
difficulty  in  defining  the  term  market  gardener,  it  must 
be  often  easy  to  say  that  a  man  is  not  a  market  gardener. 
I  am  satisfied  that  the  petitioner  was  a  farmer,  and  that 
he  was  not  a  market  gardener,  within  any  just  or  reason- 
able construction  of  the  act  of  parliament. 

Fiat  ordered  to  be  annulled. 

(a)  7  Tatint.  409. 
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1844. 


Ex  parte  ROBERT  GARNETT.— In  the  matter  of 

ROBERT  GARNETT.  UnM.i^n. 

Decembir  16. 

XhIS  was  the  petition  of  the  bankrupt  to  have  the  fiat  Nod  surrender 
annulled,  on  the  ground  that  the  petitioner  had  been  dis<  is  no  objectio^^ 
charged  under  the  provisions  of  the  act  for  the  relief  of  toRDDutthe'fiat 
insolvent  debtors  as  to  the  debts  mentioned  in  his  sche-  preMn^d'bcfore 
dule,  which  comprehended  those  of  the  petitioning  ere-  ^**«  j*";®  ^o'  ■«'- 

'  r^  r  o  reodermg  has 

ditors.  "Eir®**-. 

The  circum- 

The  petition  to  be  discharged  under  the  Insolvent  stances  that  the 

bankrupt  has 

Debtors'  Act  was  filed  on  the  1 8th  of  September,  1843,  taken  the  bene- 
fit of  the  Insol- 

and  the  vesting  order  was  dated  on  the  19th  of  Septem-  vent  Debtors' 

u        MIA.Q  Act,  and  that  the 

ber,  1  oTO.  petitioning  ere- 

The  prisoner  was  brought  up  for  hearing  before  the  t^l^\l  7he 
Court  for  the  Relief  of  Insolvent  Debtors  on  the  27th  ".^S^J*" 
of  October,  1843,  and  after  being  remanded  was  dis-  gXfthe'fiat! 
charged  on  the  22i  of  February,  1844'. 

The  fiat  issued  on  the  10th  of  August  following,  and 
notice  of  the  adjudication  was  served  on  the  bankrupt 
on  the  14th. 

The  petitioner  deposed  that  the  whole  of  his  house- 
hold furniture  and  effects  had  been  sold  under  the  fiat, 
and  produced  only  231,  10s.  8d.,  and  that  this  amount 
was  insufficient  to  pay  the  petitioner's  debts,  contracted 
since  his  discharge  under  the  Insolvent  Act. 

The  petition  further  alleged,  that  the  petitioning  cre- 
ditors' debts  were  insufficient,  and  that  the  fiat  was  equi- 
tably invalid,  the  act  of  bankruptcy  relied  upon  being  a 
composition  deed,  in  which  the  petitioning  creditors  bad, 
as  it  was  alleged,  acquiesced. 

Mr.  Swanston  in  support  of  the  petition. 


Garnxtt. 
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1844.  Mr.  Bacon,  for  the  assignees,  took  a  preliminary ' 

£z  parte  objection,  that  the  bankrupt  had  not  surrendered.  It 
appeared,  however,  that  the  time  for  the  bankrupt's  sur- 
render had  not  expired  when  the  petition  was  presented, 
whereupon^ 

The  Court  held  that,  as  the  bankrupt  was  in  no  de- 
fault when  the  petition  was  presented,  the  matter  ought 
to  proceed. 

Mr.  Swanstan  in  support  of  the  petition.  This  case 
comes  within  the  rule,  that  a  fiat  ought  to  be  annulled  if 
it  can  produce  no  beneficial  result.  By  the  I  k2  VicL 
c.  110,  s.  39(a),  the  whole  of  the  petitioner's  property 
is  conclusively  vested  in  the  assignee  under  the  Insolvent 
Act,  and  there  is  nothing  to  administer  under  the  fiat. 
And  although  in  Ux  parte  £arrington{b),  vrhich  may 

(a)  1  &  2  Vict,  c.  110,  8. 39.  "  That  the  filing  of  the  petition  of  every 
penon  in  actual  castody,  who  shall  be  subject  to  the  laws  concerning  bank- 
rupts, and  who  shall  apply  by  petition  to  the  said  Court  for  his  discharge 
from  custody  according  to  this  act,  shall  be  accounted  and  adjudged  an  act 
of  bankruptcy  issuing  against  such  person,  and  under  which  he  shall  be 
declared  bankrupt  before  the  time  appointed  by  the  said  Court,  and  adver- 
tised in  the  London  Gasette,  for  such  prisoner  to  be  brought  up  to  be  dealt 
with  according  to  this  act,  or  at  any  time  within  two  calendar  months  from 
the  time  of  making  any  such  order  as  aforesaid,  whether  upon  the  petitioa 
of  such  prisoner,  or  the  petition  of  any  such  creditor  as  aforesaid,  shall  have 
the  effect  of  divesting  the  said  real  and  personal  estate  and  eflects  of  such 
person  out  of  the  said  provisional  assignee :  Provided  always,  that  the  filing 
of  such  petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such 
person  be  so  declared  bankrupt  before  the  time  so  advertised  as  aforesaid, 
or  within  such  two  calendar  months  as  aforesaid,  but  that  every  such  order 
as  aforesaid  shall  be  good  and  valid,  notwithstanding  any  fiat  in  bankruptcy 
under  which  such  person  shall  be  declared  bankrupt,  after  the  time  so  adver- 
tised as  aforesaid,  and  after  the  expiration  of  such  two  calendar  months  u 
aforesaid." 

(6)  2  M.  &  A.  255. 


Gabnbtt* 
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be  cited  against  us,  the  Lords  Commissioners  declined  to  1844. 
annul  the  fiat  under  cireamstances  somewhat  similar  to  ^^  ^^ 
those  of  this  case,  yet  in  that  case  the  13th  section  of  7 
Oeo.  4,  c.  57,  s.  13  (a),  which  was  the  provision  then  in 
force,  was  not  called  to  the  attention  of  the  Court,  and 
even  if  it  had  been,  the  present  case  may  be  decided  in 
our  favour,  without  disputing  a  single  proposition  laid 
down  or  involved  in  the  decision  in  Ex  parte  Barring- 
tan,  for  the  act  of  bankruptcy  there  was  materially  dif- 
ferent from  that  on  which  this  fiat  is  issued;  and, 
moreover,  the  1  &  2  Vict.  c.  110,  varies  in  many  respects 
the  provisions  of  the  7  Geo.  4,  c.  57,  and  differs  from 
the  last  mentioned  statute  in  its  scope  and  intention, 
which  are  evidently  to  make  a  final  arrangement  between 
debtor  and  creditor.  [The  Chief  Judge.  The  1  &  2  Vict. 
c.  1 10,  s.  39,  and  the  7  Geo.  4,  c.  57,  s.  13,  do  not  ap- 
pear materially  to  differ  as  to  the  argument  to  be  derived 
from  the  latter  part  of  those  clauses.]     In  Ex  parte 

(a)  7  Geo.  4,  c.  67,  s.  13.  "  That  the  filing  of  the  petition  of  every  person 
in  actual  costodj,  who  shall  be  subject  to  the  laws  conceroiog  bankrupts, 
and  who  shall  apply  by  petition  to  the  said  Court  for  his  or  her  discharge 
from  custody,  according  to  this  act,  shall  be  accounted  and  adjudged  an  act 
of  bankruptcy  from  the  time  of  filing  such  petition,  and  that  any  commission 
issuing  against  such  person,  and  under  which  he  or  she  shall  be  declared 
bankrupt  before  the  time  appointed  by  the  said  Court,  and  advertised  in  the 
London  Gazette  for  hearing  the  matters  of  such  petition,  or  at  any  time 
within  two  calendar  months  from  the  time  of  filing  such  petition,  shall  have 
effect  to  avoid  any  conveyance  and  assignment  of  the  estate  and  effects  of 
such  person,  which  shall  have  been  made  in  pursuance  of  the  provisions  of 
this  act:  Provided  always,  that  the  filing  of  such  petition  shall  not  be 
deemed  an  act  of  bankruptcy,  unless  such  person  be  so  declared  a  bankrupt 
before  the  time  so  advertised  as  aforesaid,  or  within  such  two  calendar 
months  as  aforesaid,  but  that  every  such  conveyence  and  assignment  shall  be 
good  and  valid,  notwithstanding  any  commission  of  bankrupt  under  which 
such  person  shall  be  declared  bankrupt  after  the  time  so  advertised  as  afore- 
said, and  after  the  expiration  of  two  such  calendar  months  as  aforesaid. 

YOL.  I.  H 
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1844.  Shuttlewcrtk{a),  Sir  J.  Leach  said,  'Mt  ie  a  matter  of 
Ex  parte  serious  doubt,  whether  in  a  case  where  there  is  no  pro- 
Gabnbtt.  perty  but  what  might  be  properly  administered  under 
the  insolvent  law,  without  calling  in  aid  the  more  exten- 
sive powers  of  a  commission  to  stand,  if  there  be  reason 
to  think  it  has  been  issued  wantonly  and  without  an 
adequate  object,  and  by  one  who  might  have  had  the 
benefit  of  the  assignment  in  the  insolvency.  I  am  in- 
clined to  think  that,  under  such  circumstances,  the  Court 
would  restrain  a  commission  unnecessary  in  itself  and 
productive  of  unnecessary  expense." 

Mr.  Bacon^  in  support  of  the  fiat,  was  stopped  by  the 
Court. 

The  Chief  Judge. — lam  of  opinion  that  the  petitioner 
should  be  left  to  try  the  legal  validity  of  the  fiat  at  law,  if 
he  think  fit  to  do  so.  With  respect  to  the  argument  that 
there  is  no  property  to  be  administered  under  the  fiat,  it 
would,  I  think,  be  unsafe,  under  the  circumstances  of 
this  case,  to  hold,  that  on  that  ground,  the  fiat  should  not 
proceed.  No  judicial  decision  has  been  cited  to  the 
efiect  that,  supposing  this  fiat  to  be  valid,  the  assignees 
under  it  would  not  be  entitled  to  recover  the  property  in 
the  hands  of  the  assignee  under  the  act  for  the  relief  of 
insolvent  debtors.  No  such  decision  has  been  mentioned. 
I  give  no  opinion  on  the  point;  but  intimating  nothing 
upon  the  subject,  I  do  not  think  that  I  ought  to  annul 
this  fiat,  on  the  ground  that  such  a  recovery  cannot 
take  place.  The  petition  must  stand  over,  with  liberty 
for  the  petitioner  to  bring   such    action  as  he  may 

(a)  2  G.  &  J.  68. 
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be  advised,  within  three  weeks,  and  to  mention  on  Satur-       1844. 


day  what  admissions  he  wishes  to  have  made.  £2  ^^^ 

Garnbtt. 

The  petition  was  afterwards,  by  consent,  dismissed 
with  costs. 


In  the  matter  of  JOHN  WOODHEAD. 

December  ]8. 

Mil  HEADLAM  moved  that  the  fiat  in  this  case  Description  of  a 

bankrapt  as  of 

might  be  amended  as  to  the  description  of  the  bankrupt,  a  particular 

parish  in  a  par- 

The  description  was,  ^'  John  Woodhead,  of  Todmorden,  ticuiar  county, 
in  the  county  of  York,  shoemaker  and  ciogger."    Tod-  Jl,S?o"ghtr' 

Darisn  was 

morden  is  a  parish  partly  in  the  county  of  York  and  partly  in  that 
partly  in  the  county  of  Lancaster,  and  the  bankrupt's  partiy^in°aDo- 
shop  was  in  the  latter  county.     Under  those  circum-  bankrapt's  shop 
stances  the  Commissioner  declined  proceeding  under  anaffidavi^t^**^"^* 

the  fiat.  being  produced 

ofthere  being  no 
other  person  of 
the  same  name 

The  Chief  Judge. — I  consider  the  description  sufB-  and  trade  in  the 
cient,  if  there  is  no  other  person  of  the  same  name  and 
trade  in  the  parish,  and  on  an  affidavit  being  produced  to 
that  effect,  I  think  that  I  may  order  the  fiat  to  be  pro- 
ceeded with. 


h2 
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1844. 

""^^       In  the  matter  of  THOMAS   GALES,    WILLIAM 
JOHN  GUEST,  JOHN  FOSTER  NAISBY,  and 

Befar*  the  Lord         MATTHEW   KIRBY. 

ChaneeUoTf 

January  16  and  SPECIAL  CaSE. 

Decnnber  20. 

An  agreement  is  XHIS  was  an  appeal  from  the  decision  of  the  Court  of 

entered  into  for    ^     ,         ,       „  rr       *  i    •      o    -i^ 

the  sale  of  a  Review  m  £Ix  parte  Hamson,  reported  in  o  Mont. 
when  she  sboald  D^a.  &  De  G.  356^  where  the  facts  of  the  case  are 

arrive  at  her  i.  *   j 

portofdis-  Stated, 

charge,  for 
4000/.,  and  that 

monih  after  her  ^^'  RusselUuA  Mr.  F.  Bayhy  for  the  appellante, 
J!["P'' °' •**^*'  the  assignees^  contended^  first,  that  the  contract  was 
should  be  nc-     yoid  for  want  of  compliance  with  the  Ship  Registry  Act ; 

cessary  for  re-  tr        o       ,f  ^ 

pairs  and  dis-     next,   that  there  was  no  debt,  but  only  a  claim  for 

charging  the 

cargo,  the  pur-    Unliquidated  damages,  which  could  not  be  the  subject  of 

chaser  should  on  .  .  . 

the  execution  of  proof.  As  to  the  latter  point,  the  case  was  decided  by 
him  of  the  the  Court  of  Review^  on  the  ground  that  the  bankrupt 
promissory  notes  ^^^  contracted  to  pay  a  certain  sum  of  money,  and  that 
money,  ?nde-***  a  contract  to  pay  a  certain  sum  of  money  constitutes  a 

fault  whereof       Jebt  (a), 
the  vendor  was  ^   ' 

to  be  at  liberty  The  latter  of  these  propositions  is,  however,  subject 
the  purchaser     to  qualification,  for  a  promise  to  pay  a  certain  sum  upon 

was,  within  a  ... 

monih  after  the    an  executory  consideration,  will  not  constitute  a  debt  so 

resale,  to  pay 

the  loss  occa-  long  as  the  consideration  remains  executory.  While 
and  if  the  ship'   there  remains  a  possibility  of  the  consideration  failing, 

was  lost,  tlie         .,  .  j  i  * 

agreement  was      ttiere  IS  no  debt. 

The  purchaser  ^oxA  Coke  says  (J),  "  If  a  man  by  deed  doth  covenant 
rupt  before  the  ^^  "^"'^^  *  house  or  make  an  estate,  and  before  covenant 
ship  arrives,  and  broken,  the  covenantee  release  to  him  all  actions,  suits 

on  the  assignees  '  ' 

declining  to  com- 
plete the  con-  (a)  From  the  course  which  the  case  took  in  the  Court  of  Review,  the 

tiact,  the  vendor  judgment  was  very  shortly  given,  and  the  grounds  of  the  decision  were  not 
that  he  could  not  stated  in  detail.  They  are,  however,  fully  set  foith  in  the  note  of  the  case 
prove  for  the  loss  in  the  Chief  Judge's  note-book,  which  his  Honor  has  kindly  communicated 
ih^Tresale.     ^       to  the  reporters.    Su  pctt,  Appendix. 

(b)  Co.  Lit.  292  b. 
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and  quarrels^  this  doth  not  discharge  the  covenant  itself,        1844. 
because  at  the  time  of  the  release,  nihil  fait  debitum.**      ^^  ^^  ^^^^^^  ^^ 

In  Waters  v.  Glossop  (a),  the  defendant,  in  consider-  j^q^  oih* 
ation  that  the  plaintiff  would  forbear  to  arrest  the 
defendant's  son  until  after  October  ^rd,  promised  to 
pay  the  son's  debt  on  a  balance  of  account  to  be  stated 
on  or  before  October  33rd;  the  plaintiff  had  a  yerdict  in 
an  action  of  asswnpsit^  and  it  was  moved  in  arrest  of 
judgment  that  the  consideration  was  not  good.  The 
Court  decided  that  it  was  good,  but  upon  the  ground 
that  the  defendant  had  till  the  last  instant  of  October 
S3rd  to  pay,  and  the  next  instant  the  plaintiff  would  have 
performed  his  part,  for  he  was  not  bound  to  forbear  more 
than  one  instant  after  October  23rd.  This  shows  the 
opinion  of  the  Court  to  have  been,  that  an  executory  con- 
sideration would  not  support  a  promise  to  pay  while  it 
remained  executory* 

So  in  Thorpe  v.  Thorpe  (&),  a  mortgagee  agreed  to 
pay  the  mortgagor  7/.  for  a  release  of  the  equity  of 
redemption;   the  mortgagor   executed  a  release,   and 
brought  indebitatus  assumpsit  for  IL    Defendant  pleaded 
that  the  plaintiff,  after  the  promise,  released  all  actions 
and  demands  to  defendant,  and  upon  oyer  of  the  release 
it  appeared  that  it  contained  not  only  a  release  of  the 
equity  of  redemption,  but  of  all  actions,  suits,  causes, 
accounts,  reckonings,  sums  of  money  and  demands,  which 
plaintiff  at  any  time  had,  8cc.     Plaintiff  demurred,  and 
obtained  judgment  in  the  Court  of  Common  Pleas,  and 
on  error,  judgment  was  affirmed,  because  the  plaintiff 
was  not  entitled  to  bring  any  action  against  defendant 
upon  this  contract,  there  having  been  no  breach   by 
defendant,  and  per  Holt^  C.  J.,  '^  there  not  being  any 
duty  or  demand  before  the  release  was  executed,  the 

(a)  Ld.  Raym.  367.  (h)  Ld.  Raym.662. 


log  CASES  IN  BANKRUPTCY. 

1844.        release  cannot  operate  upon  it,"  for  ''until  the  release 


.  was  executed  nothing  was  due,  and  therefore  nothing 
Galbb       could  be  released." 

and  others. 

But  it  is  not  necessary  to  contend  for  the  broad  pro- 
position,  that  a  promise  to  pay,  founded  upon  an  exe- 
cutory consideration,  will  not  constitute  a  debt,  whilst 
the  consideration  remains  executory.  It  is  sufficient  to 
show,  that  upon  a  contract  to  purchase,  the  price  to  be 
paid  does  not  constitute  a  debt,  until  tie  property  in  the 
thing  agreed  to  be  sold  vests  in  the  purchaser. 

Upon  a  contract  to  purchase  real  estate,  the  estate  by 
force  of  the  contract  vests  in  equity  in  the  purchaser,  and 
the  price  vests  in  the  vendor.  The  vendor  is  a  trustee  of 
the  estate  for  the  purchaser.  The  purchaser  is  a  trustee 
of  the  price  for  the  vendor.  The  purchase  money,  though 
in  the  hands  of  the  purchaser,  is  the  property  of  the  ven- 
dor, and  constitutes  a  debt.  The  purchaser  Ib  by  force  of 
the  contract  so  completely  owner  of  the  estate  in  equity, 
that  he  may  mortgage  it  and  charge  it  with  judgments,  and 
such  incumbrances  will  be  valid  as  against  all  persons 
claiming  under  him ;  Baldwin  v.  Belcher  (a).  But  so 
long  as  the  property  remains  in  the  vendor,  the  purchase 
money  can  in  no  sense  be  said  to  be  the  property  of  the 
vendor,  or  to  constitute  a  debt. 

If  this  had  been  an  unconditional  sale,  and  there  had 
been  no  question  upon  the  Registry  Acts,  the  price 
would  have  constituted  a  debt,  because  the  property 
would  have  vested  in  the  purchaser.  But  a  contract  to 
sell  upon  a  contingency,  vests  in  the  purchaser  no 
interest  in  the  thing  sold  till  the  contingency  happens. 
In  all  cases  in  which  proof  has  been  allowed  in  respect 
of  a  contract  to  purchase,  the  property  had  vested  in  pur- 
chaser before  commission  issued.   This  remark  applies  to 

(a)  Jones  &  Lalouchc,  ]8. 
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the  cases  of  Bowles  v.  Rogers  (a),  Ex  parte  Hunter  {b),        184^. 
Ex  parte  Moffatt  (c).  j^  ^^^^^  ^^ 

There  is  no  fonn  of  action  in  which  the  vendor  can        ^^^^ 

and  others. 

recover  the  price  of  the  thing  sold^  without  proving  that 
the  property  in  the  thing  sold  has  passed  to  the  vendee. 
The  vendor  of  a  personal  chattel  brings  his  action  either 
on  a  special  contract  of  sale,  or  for  goods  sold  and  deli- 
vered, or  for  goods  bargained  and  sold.  In  the  first  form  of 
action,  on  a  special  count  for  not  accepting  goods,  the 
plaintiff  can  only  recover  the  damages  proved  to  have  been 
sustained.  In  the  second,  he  must  prove  delivery  of  the 
goods.  In  the  third,  he  must  show  that  the  property  in 
the  goods  has  passed  to  the  vendee.  A  count  for  goods 
bargained  and  sold  can  only  be  maintained  where  the  pro- 
perty in  the  goods  has  passed  from  the  plaintiff  to  the 
defendant  (<f). 

If  upon  a  contract  of  sale,  the  property  in  the  thing 
sold  did  not  vest  in  the  purchaser  simultaneously  with 
the  vesting  of  the  right  to  the  price  in  the  vendor,  the 
consequence  would  be  that  there  might  be  a  moment, 
when  one  of  them  would  be  owner  of  both,  and  the  other 
of  neither.  Where,  after  a  contract  of  sale,  and  before 
actual  delivery  to  vendee,  the  thing  sold  is  destroyed, 
the  question  upon  which  of  the  parties  the  loss  shall 
fall,  is  always  treated  as  depending  upon  the  question 
whether  the  property  in  the  thing  sold  had  or  had  not 
vested  in  the  purchaser.  If  it  had,  the  right  to  the  pur- 
chase money  had  vested  in  the  vendor,  and  was  un- 
affected by  the  destruction  of  the  things  sold.  Noy's 
Maxims,  88,  cited  7  East,  571 ;  Rugg  v.  Minet  («).  In 
Bishop  V.   Crawshay  (/),  the  Court  of  King's  Bench 

(fl)  6  Ves.  D5,  n.  (6)  6  Vcs.  94.  (c)  2  M.  D.  &  D.  270. 

{d)  Per  rindal,C,  J.,  ElluH  v.  Ptfbus,  10  Bing.  616. 

(e)  UEast,  217.  .   (/)  3  B.  &  C.  416. 
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1844.  considered  the  vesting  of  the  property  in  the  purchaser 
In  the  matter  of  &&  the  criterion  by  nvhich  to  determine  whether  the  pur- 
and  otbere.  chaser  was  a  debtor  to  the  vendor  for  the^price  or  not. 
JBoorman  v.  Nash{a)  is  in  no  material  circumstance  dis- 
tinguishable from  this.  There  the  defendant  had  agreed 
to  purchase  of  plaintiff  a  certain  quantity  of  oil  at  a  cer- 
tain price  per  ton,  to  be  delivered  at  a  future  day  and  paid 
for  on  delivery.  Before  the  time  appointed  for  delivery 
the  defendant  became  bankrupt,  and  his  assignees  having 
refused  to  accept  the  oil,  the  plaintiff  resold  it  at  a  loss, 
and  sued  defendant  for  the  difference.  Ncuk  pleaded  his 
bankruptcy  and  certificate,  and  the  question  was,  whether 
plaintiff  could  have  proved  under  the  commission. 

Now  if  in  that  case  the  price  agreed  to  be  paid  con- 
stituted a  debt,  Boorman  would  have  been  in  the  ordinary 
situation  of  a  creditor  with  a  security  for  his  debt,  enti- 
tled to  realize  his  security,  and  to  prove  for  deficiency, 
and  the  certificate  would  have  been  a  bar  to  the  action. 
But  it  was  held  that  the  plaintiff  had  no  right  to  prove 
under  the  commission,  and  that  the  certificate  was  no  bar. 
That  case  was  argued  by  Mr.  Baron  Alderson,  a  short  time 
before  he  was  raised  to  the  bench,  for  the  plaintiff,  and  by 
Sir  TT.  W.  Follett  for  defendant,  and  it  appears  to  have 
been  considered  by  the  counsel  on  both  sides,  and  by 
the  Court,  that  upon  a  contract  to  purchase,  the  price 
agreed  to  be  paid  does  not  constitute  a  debt  until  the 
property  in  the  thing  sold  vests  in  the  purchaser. 

Boorman  v.  Nashib)  is  therefore  an  express  authority 
for  the  proposition,  that  upon  a  contract  to  purchase,  and 
to  pay  the  purchase  money,  the  price  agreed  to  be  paid 
does  not  constitute  a  debt  until  the  property  in  the  thing 
sold  vests  in  purchaser.  Green  v.  Bicknell  (c)  is  to  the 
same  efiect.    The  only  difference  between  Boorman  v. 

(a)  9  B.  &  C.  146.  (b)  4  Bing.  722.  (c)  8  Ad.  &  Ell,  701. 
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Niuh  and  this  case  is»  that  here  the  subject  of  sale  was  a        1844. 
specific  chattel,  and  in  Boorman  ?•  Nash  it  was  not ;  but  ,  ,/^'^     ^ 

ir  '  In  tbc  maiter  of 

that  difierence  is  immaterial.     The  material  circumstance        Galbs 

and  others. 

in  Boorman  v.  Nash  was,  that  the  property  in  the  goods 
sold  was  not  vested  in  the  purchaser,  and  that  circum- 
stance exists  here. 

It  is  impossible  to  hold  that  the  property  in  this  ship 
was  vested  in  Gales  when  the  fiat  issued.  It  was  a 
contract  to  purchase  as  and  when  the  ship  should  arrive, 
that  is,  a  contract  to  purchase  on  a  contingency,  and  till 
the  contingency  happened,  the  property  could  not  vest  in 
the  purchaser.  Therefore,  independently  of  any  question 
upon  the  Registry  Act,  the  property  could  not  vest.  But 
the  Registry  Act  would  prevent  the  property  firom  passing, 
if  it  would  otherwise  have  passed. 

If  the  price  agreed  to  be  paid  for  the  ship  did  not 
constitute  a  debt,  then  Harrison  never  had  more  than  a 
demand  for  damages,  and  such  demand  did  not  arise 
until  after  the  fiat.  When  the  fiat  issued,  Harrison  had 
a  right  to  hold  Gaks  to  his  contract,  and  he  had  a  pos- 
sibility of  a  demand  for  damages,  in  the  event  of  the  con- 
tract being  broken. 

The  bankrupt  had,  when  the  fiat  issued,  incurred  a 
contingent  liability  for  damages,  but  no  debt.  On  the 
other  hand,  Harrison  had  a  right  to  enforce  an  exe- 
cutory agreement  and  nothing  more. 

The  general  rule  is,  that  a  demand  for  unliquidated 
damages  in  respect  of  a  breach  of  contract  does  not  con- 
stitute a  debt,  and  that  there  can  be  no  proof  in  respect 
of  such  a  demand.  In  this  case,  as  in  Boorman  v.  Nash, 
there  arise  questions  which  can  only  be  decided  by  a 
jury,  for  example,  the  questions  whether  before  the  sale 
sufficient  time  elapsed  for  effecting  the  repairs,  and  the 
discharge  of  the  cargo,  and  whether  a  prudent  course 
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1844.        had  been  taken  in  the  time,  mode  and  conduct  of  the 


la  lite  mailer  of  ^**^* 

and  others.  "^^  *^^^  ^^»  ***  exception  has  been  established  in 
case  of  contracts  to  transfer  stock,  it  being  considered 
that  the  amount  of  damage  arising  from  a  breach  of  such 
a  contract,  is  mere  matter  of  calculation,  capable  of  being 
ascertained  without  the  intervention  of  a  jury.  But 
there  can  be  no  proof  upon  a  contract  to  transfer  stock, 
unless  such  contract  were  broken  before  fiat  issued. 
Therefore,  even  admitting  in  this  case  that  the  amount 
of  damage  arising  from  the  breach  of  contract,  is  mere 
matter  of  calculation,  capable  of  being  ascertained 
without  the  intervention  of  a  jury,  yet  as  there  was  no 
breach  of  contract  before  the  fiat  issued,  there  can  be  no 
proof;  Utterson  v.  Vernon  (a).  Ex  parte  King  (6),  Sx 
parte  Campbell  {c\  Parker  v.  JRam8bottom{d).  They 
also  referred  to  Cribson  v.  Carruther${e). 

■ 

Mr.  Bacon  for  the  respondent.  The  provisions  of 
the  Registry  Act  only  apply  to  an  actual  transfer  of  the 
property,  and  not  to  a  mere  contract  for  a  sale.  [Lord 
Chancellor.  The  other  side  argue,  that  if  the  property 
was  intended  to  pass,  the  contract  was  void  by  the 
Registry  Act,  and  if  no  property  was  intended  to  pass, 
there  is  no  debt.]  They  have  not  established  the  latter 
of  these  propositions.  There  is  no  difference  in  prin- 
ciple, as  regards  the  question  in  dispute,  between  this 
contract  and  a  contract  to  sell  an  estate;  the  legal 
estate  is  not  intended  to  pass  in  either  case,  but  the 
purchase  money  becomes  a  debt ;  the  express  agreement 

(a)  4  T.  R.  670.  (d)  3  B.  &  C.  267. 

(6)  8  Ves.  334.  («)  8  M.  &  W.  342. 

(c)  16  Ves. 


and  others. 
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here,  that  the  ship  should  be  a  security  for  the  price,        ]  844. 
takes  away  the  only  difference  which  there  would  other-       ^-^v^-* 

In  the  matter  of 

wise  be  between  the  two  cases.  The  circumstance  of  the  Galbs 
agreement  being  conditional  is  relied  upon  by  the  appel- 
lants, but  such  agreements  are  often  entered  into  for  the 
sale  of  estates ;  a  common  instance  being  that  of  a  con- 
tract to  sell  at  a  given  price,  if  a  railway  bill  should 
pass.  If  the  assignees  had  been  desirous  of  completing 
the  agreement,  they  might  haye  registered  the  agree- 
ment, and  enforced  a  specific  performance.  An  injunc- 
tion might  have  been  obtained,  to  restrain  the  owner 
from  otherwise  disposing  of  the  vessel. 

The  argument,  that  we  seek  to  prove  for  unliquidated 
damages,  would  apply  equally  to  a  contract  to  sell  an 
estate,  for  there,  as  in  this  case,  the  questions  as  to  the 
propriety  of  the  sale,  and  the  charges  for  repairs  and  other 
expenses  would  exist,  but  these  questions  have  never 
been  held  sufficient  to  prevent  proof  being  admitted  for  the 
balance  of  the  purchase  money ;  Ex  parte  Hunter  (a), 
JSx  parte  S€aforth{b\  Bowles  v.  Rogers  (jc)^  Ex  parte 
Cryde  {d).  [Lord  Chancellor.  At  what  period  do  you 
say  there  was  a  debt?]  At  the  time  of  the  contract ;  a 
contingent  debt,  I  admit,  but  the  contingency  having 
happened  before  the  proof  was  tendered,  though  after 
the  bankruptcy,  the  demand  is  proveable  under  the 
provisions  of  the  latter  part  of  the  56th  section  of  6  Geo. 
4,  c.  16  {e). 

(a)  6  Ves.  94.  (c)  C,  B.  L.  146. 

(6)  1  Ro.  306.  (d)  I  G.  &  J.  323. 

(c)  "  And  be  it  enacted,  That  if  any  bankrupt  shall  before  the  issuing  of 
the  commission  bate  contracted  any  debt  payable  upon  a  contingency,  which 
shall  not  have  happened  before  the  issuing  of  such  commission,  the  person 
with  whom  such  debt  has  been  contracted  may,  if  he  think  fit,  apply  to  the 
Commissioners  to  set  a  value  upon  such  debt,  and  the  Commissioners  are 
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1844.  Mr.  F.  Bayley  in  reply.    The  difference  between  the 

In  the  matter  of  ^^^  ^^  ^  ^^^P  ^"^  ^^  ^^^  ^^  ^^  estate  is^  that,  in  the 
Giles        former  case^  the  legislature  has  said  in  the  Registry  Act, 

aod  othen. 

that  there  shall  be  no  equitable  interest  distinct  from  the 
legal  title,  whereas  in  the  latter,  the  authorities  refused 
to  proceed  entirely  upon  the  principle  of  the  legal  and 
equitable  property  being  in  different  persons  between  the 
time  of  the  contract  being  entered  into  and  the  time  of 
its  fulfilment.  As  to  the  argument  founded  on  the  56th 
section  of  the  6  Geo.  4,  c.  16,  it  is  clear  from  the  context 
that  the  latter  part  of  the  section  refers  to  and  compre- 
hends only  the  contingencies  contemplated  by  the  former 
part,  that  is  to  say,  such  contingencies  as  are  capable 
of  valuation,  a  description  which  does  not  apply  here. 


December 20.  LoRD  CHANCELLOR. — In  January,  184-2,  T.Harrison 
was  the  owner  of  the  ship  Sakette,  then  at  sea.  T.  Gales, 
by  agreement  in  writing  dated  11th  January,  agreed  to 
purchase  the  ship  for  4000/.,  on  terms  which  were  in  effect 
as  follows,  i.  e.  Gales  agreed  to  purchase  of  Harrison  the 
ship,  &c.,  as  and  when  she  might  arrive  at  her  port  of 
discharge,  for  the  price  of  4000/.,  to  be  paid  and  payable 
as  after  mentioned*  Harrison  was  to  have  the  benefit 
of  the  use  of  the  ship  until  her  arrival,  and  after  her 
arrival,  a  month,  or  further  time  if  required,  was  given 
for  discharging  the  cargo  and  making  the  repairs  which 
were  stipulated  for.     On  the  expiration  of  the  time  thus 

hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon,  or  if  such 
value  shall  not  be  so  ascertained  before  the  contingency  shall  have  happened, 
then  such  person  may,  after  such  contingency  shall  have  happened,  prove  in 
respect  of  such  debt»  and  receive  dividends  with  the  other  creditors,  not  dis- 
turbing any  former  dividends,  provided  such  person  had  not,  when  such  debt 
was  contracted,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed* 
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given.  Gales  (on  the  execution  of  a  bill  of  sale)  vas  to        1844. 
give  Harrison  two  promissory  notes,  each  for  SOOO/.,  i«  the  matter  of 
one  payable  on  the  10th  of  October,  the  other  on  the     ^^^^ 
10th  January  following,  and  Harrison  was  to  convey  the 
ship  to  Gales.     If  Gales  did  not  give  the  notes  at  the 
time,  Harrison  might  sell  and  apply  the  money  in  pay- 
ment of  the  purchase  money.    The  sale  was  to  be  con- 
sidered as  made  by  and  with  the  privity  of  GaleSy  and 
he  was  to  make  good  the  deficiency.    And  the  agree- 
raent  was  to  cease  and  become  void  if  the  ship  was  lost, 
and  thereby  .prevented  from  arriving. 

In  February,  184@,  Gales  and  his  partner  became 
bankrupt. 

OnSTth  March,  184@,  the  ship  arrived  at  her  port  of 
discharge.  The  attornies  of  Harrison  (who  had  gone 
abroad)  gave  notice  to  the  assignees  of  the  separate 
estate  of  Gales;  and  the  assignees  having  declined  to 
perform  the  agreement,  the  attornies  of  Harrison  sold 
the  ship  for  a  sum,  which,  after  paying  expenses, 
amounted  to  2833/.  10^.  8c2.,  being  less  than  4000/.,  the 
stipulated  price  of  the  ship,  by  the  sum  of  1166/.  9s.  id. 
On  6th  February,  1843,  the  attornies  of  Harrison 
claimed  to  prove  this  sum  of  1166/.  9s.  4e/.,  as  a  debt 
against  the  separate  estate  of  Gales. 

The  proof  was  rejected  by  the  Commissioner,  and  the 
case  states  that  the  only  objection  made  and  argued  was, 
that  Harrison,  the  vendor,  had  only  a  contingent  claim 
for  unliquidated  damages,  and  that,  even  if  he  had  any 
claim  of  debt,  the  claim  was  merely  contingent ;  and 
contingent  in  such  a  manner,  that  it  could  not  become 
the  subject  of  proof  under  the  fiat. 

The  attornies  of  Harrison  presented  their  petition  to 
the  Chief  Judge  of  the  Court  of  Review,  praying  for  a 
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1844.  declaration  that  they  had  a  right  to  prove,  and  for  con- 
in  ih^r  of  sequential  relief,  and  his  Honor  by  his  Order,  dated  the 
aDdlaT  ^^^  ^^  ^^^'  ^^^'  ordered  that  the  petitioners  should 
be  at  liberty  to  go  before  the  Commissioner,  and  prove 
against  the  separate  estate  of  Ghdes  for  the  sum  of 
1 166/.  9s.  4d.f  and  be  paid  a  dividend  thereon  rateably 
with  the  other  separate  creditors  of  Grales* 

It  is  admitted,  that  at  the  time  of  the  decision  of  the 
Court  of  Review,  the  articles  of  agreement  of  the  11th 
of  January,  1840,  had  never  been  produced  to  the  col- 
lector and  comptroller  of  the  port  at  which  the  ship  was 
registered,  or  at  any  other  port,  and  that  there  had  not 
been  any  entry  made  of  or  touching  the  agreement,  or 
any  of  the  matters  thereof,  by  atiy  such  collector  or 
comptroller,  or  any  other  officer  of  customs. 

To  the  proof  it  is  objected : 

First,  That  the  contract  was  invalid,  by  reason  of  the 
articles  not  reciting  the  certificate  of  registry  of  the  ship, 
and  of  the  articles  not  having  been  produced  and  regis- 
tered pursuant  to  the  statute  of  3  &  4  WUL  4. 

Secondly,  That  assuming  the  contract  to  be  valid,  there 
was  not  at  the  date  of  the  fiat  a  proveable  debt  under  it. 

It  will  not,  in  the  view  which  I  take  of  the  case,  be 
necessary  to  consider  the  question  arising  on  the  Registry 
Aet 

The  agreement  was  to  purchase  the  ship,  &c.,  as  and 
when  she  should  arrive  in  port. 

In  the  meantime  no  consideration  passed,  no  transfer 
was  made  or  intended  to  be  made,  and  no  payment  was 
to  be  made  or  secured. 

After  the  arrival  of  the  ship,  the  discharge  of  the  cargo, 
and  repairing,  and  not  before,  the  price  was  to  be  paid 
(or  secured)  by  promissory  notes,  and  the  ship  was  to  be 
transferred. 
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in 


In  the  meantime,  and  therefore  at  the  date  of  the  fiat,        1  ^^* 
the  fNToperty  in  the  ship  remained  in  the  yendor,  who  f^  ^  ^^^j  ^f 
stipulated  to  have  the  benefit  arising  from  the  use  of  il,     and  othen. 
and  the  vendee  was  under  no  obligation  to  pay,  or  to  give 
any  security  for  payment. 

The  transaction,  as  respects  the  bankrupt,  was,  in 
etkct  and  substance,  a  mere  agreement  on  his  part  to 
purchase  the  vessel  at  a  future  period  for  a  given  sum, 
in  the  event  of  her  safe  arrival  in  England. 

She  did  not  arrive  till  after  the  bankruptcy  and  the 
issuing  of  the  fiat.  No  debt  was  created  in  the  mean- 
time, but  for  any  breach  of  the  agreement  after  the 
arrival  of  the  vessel,  the  vendor  would  be  entitled  to 
recover  damages  from  the  vendee,  or  to  sell  the  vessel, 
and  claim  to  be  paid  the  difierence  between  4000/.,  the 
stipulated  price,  and  the  sum  she  might  bring  on  the 
sale,  being  a  mode  of  estimating  the  damages  reserved  to 
the  vendor. 

The  orders  must  therefore  be  discharged. 


Ex  parte  RO WE.— In  the  matter  of  RO WE.  January  22I 

1 846. 

This  was  the  petition  of  the  bankrupt,  to  set  aside  W*»«'«  ^^^  ^^ 

^  ^  8e?era1  truateet 

the  choice  of  a  creditors*  assignee,  on  the  ground  that  <>'  *  chanuWe 

society  became 

the  persons  whose  votes  had  carried  the  choice  were  not  bankrupt,  and 

bis  oo-tmstees 

creditors  entitled  to  vote.  tendeied  a  proof 

The  bankrupt  with  four  other  persons  had  been  elected  dae  from  him  to 

the  charity,  and 
on  the  Commis- 
noner  vafiiiing  to  admit  the  proof  without  an  order  of  the  Court,  an  order  was  obtained,  and 
the  debt  pro? ed  by  the  oo-tiustees  in  pursuance  thereof.  Held,  that  the  co-trustees  were  not 
cieditoca  entitkd  to  vote  at  the  choice  of  a  crediton'  aisignee,  and,  they  having  been  the  only 
persons  voting,  the  choice  was  set  aside,  and  a  new  one  directed. 
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184l».  provisional  trustees  of  a  charitable  society  called  ''The 
Ex  parte  Society  for  Aged  and  Decayed  Freemasons/'  and  various 
^^^^  sums  of  money,  amounting  in  the  whole  to  1900/.  consols, 
were  invested  in  their  names.  In  May,  1838,  one  of  the 
trustees  died,  and  a  new  trustee  was  elected  in  his  room, 
and  sums  of  money,  amounting  to  800/.  consols,  were 
afterwards  invested  in  the  names  of  the  then  trustees* 
The  former  fund,  however,  was  never  transferred,  but  still 
stood  in  the  names  of  the  four  survivors  of  the  original 
trustees.  In  January  and  July,  1840,  the  bankrupt,  as 
trustee,  took  upon  himself  to  receive  the  dividends  upon 
the  sums  of  stock,  and  invested  the  dividends  in  the  pur- 
chase  of  66Z.  Is.  consols  in  the  names  of  himself  and  his 
co-trustees.  From  July,  1840,  to  July,  184<3,  inclusive, 
the  bankrupt  continued  to  receive  the  dividends  on  the 
original  sums  of  stock,  to  the  amount  of  1882.  1&.  9d., 
after  deducting  the  income  tax,  and  also  received  from 
the  administrators  of  one  William  Sansum  ISOL  7s.  Sd., 
which  belonged  to  the  charity. 

The  fiat  issued  the  7  th  of  October,  and  a  meeting 
for  the  choice  of  assignees  was  advertized  for  the  23rd 
day  of  October.  The  solicitor  to  the  charity  attended 
on  that  day,  with  the  treasurer  and  one  of  the  trustees 
of  the  charity,  and,  at  first,  applied  to  prove  the  debt 
as  one  due  to  the  treasurer;  but  on  the  Commis- 
sioner expressing  his  opinion  that  the  proof  should  be 
made  in  the  names  of  the  trustees,  and  not  of  the  trea- 
surer, the  solicitor  applied  to  prove  in  the  names  of  the 
trustees.  The  Commissioner,  however,  decided  that  as 
the  bankrupt  was  himself  a  trustee,  the  proof  could  not 
be  allowed  without  an  order  of  the  Court  of  Review. 

In  consequence  of  this  decision,  the  bankrupt's  co-trus- 
tees presented  a  petition  for  leave  to  prove,  and  an  order 
was  made  on  the  SSnd  of  November,  1844,  that  the  peti- 


Rows. 
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doners  or  any  three  of  them  should  be  at  liberty  to  go        1^^^* 
in  under  the  said  fiat,  and  tender  and  make  such  an      £z  parte 
amount  of  proof  or  proofs  as  they  could  establish  against 
the  separate  estate  of  the  bankrupt  in  respect  of  the 
debts. 

On  the  2Snd  of  November^  1844,  the  day  appointed 
for  the  bankrupt's  last  examination,  and  to  which  the 
choice  of  assignees  had  been  adjourned,  the  bankrupt's 
co-trastees  tendered  a  proof  for  188Z.  18^.  2d.,  and  ISO/. 
7s.  SeLg  when  the  sum  of  188/.  18«.  2d.  was  admitted  to 
be  due  to  the  charity,  but  the  bankrupt  denied  upon 
oath  that  he  had  ever  received  1201.  Is.  8<2.  The  proof 
was  then  allowed  to  the  extent  of  188/.  \%s.  2d.,  and 
adjourned  as  to  the  residue  for  further  evidence. 

The  only  other  debt  proved  or  attempted  to  be  proved, 
was  one  by  the  solicitor  of  the  bankrupt,  who  proved  for 
62L  14f.  M.  for  costs,  and  he  alone  objected  to  the 
proof  of  the  trustees. 

The  trustees  then  voted  for  one  Z.  Wathins  to  be  ere- 
ditors'  assignee,  and  no  other  person  being  proposed, 
and  no  objection  being  made  to  the  appointment,  he  was 
appointed  assignee  by  the  Commissioner.  The  present 
petition  was  to  have  the  appointment  set  aside,  and  for  a 
new  choice. 

Mr.  Anderdan  in  support  of  the  petition.  The  order 
giving  the  co-trustees  liberty  to  prove,  is  incorrectly 
framed,  and  at  all  events  parties  who  only  prove  under 
an  order,  are  not  creditors  entitled  to  vote.  [The  Chief 
Judge  referred  to  Upward  and  Gibbs*  case  {a).] 

Mr.  JRoIt  for  the  assignees.    Although  it  may  be  con- 

(a)  1G1.&  J.  151. 
VOL.  I.  I 
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1845.       ceded.  Chat  where  the  order  of  the  court  creates  the  debt 


Ez  parte  ^^  vhich  proof  is  made,  the  proof  does  not  entftle  the 
Row*.  party  proving  to  vote,  yet  the  case  is  di£ferent  where  the 
debt  does  not  originate  in,  but  exists  independently  of 
the  order  of  the  Court,  and  that  order  is  only  obtained 
to  remove  a  technical  difficulty.  [The  Chirf  Judge. 
Could  B,  and  C.  go  in  and  prove  a  debt  due  from  A.  to 
A.  B.  and  C  ?]  It  would  be  a  debt  in  equity,  if  there 
were  no  bankruptcy,  and  a  debt  which  there  would  be 
no  difficulty  in  enforcing.  And,  as  equitable  debts  are 
proveable,  the  Commissioner  ought  to  have  admitted  the 
proof  without  an  order,  and  at  all  events  his  having 
obliged  us  to  come  here  for  an  order  to  remove  what  he 
considered  an  objection  in  point  of  form  to  the  proof, 
cannot  interfere  with  the  right  to  vote  at  the  choice, 
which  any  creditor  has'who  has  proved. 

The  Chief  Judge. — As  I  understand  it,  the  law  ap- 
plicable to  the  choice  of  a  creditors*  assignee  still  rests 
on  the  61st  section  of  the  act  of  the  6  Geo.  4,  which 
provides  that  all  creditors  who  have  proved  debts  under 
the  commission  to  the  amount  of  10/.  and  upwards  shall 
be  entitled  to  vote.  The  46th  section,  which  provides 
that  every  creditor  may  prove  his  debt  by  his  own  oath, 
shows  who  are  the  parties  contemplated  by  the  61st 
section;  and  the  61st  section  also  provides,  that  the 
choice  shall  be  made  by  the  major  part  in  number  and 
value  of  the  creditors  so  entitled  to  vote ;  a  provision, 
which,  before  the  appointment  of  official  assignees, 
might  have  produced  some  inconvenience,  as  there 
might  have  been  no  one  entitled  to  vote,  if  the  only 
proof  had  been  made  under  an  order  of  the  Court, 


Rowi. 
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according  to  what  was  said  by  Lord  Ebhn  in  JEx  parte       lS4i5. 
Shaw  (a).  E^  p^rt^ 

The  appointment  of  official  assignees  may  have  ob- 
viated this  inconvenience.    However  that  may  be,  the 

■ 

persons  entitled  to  vote  must  be  creditors  of  the  bank- 
rupt. In  the  case  of  a  mortgagee,  he  is  a  creditor  of 
the  bankrupt,  he  holds  a  security;  but  still  he  is  a 
creditor. 

Mr.  Holt  has  argued,  and  very  fairly,  that  these  gen- 
tlemen are  creditors.  For  many  and  substantial  purposes 
they  are  creditors,  but  by  bankruptcy  a  man  does  not 
cease  to  be  a  trustee ;  it  may  be  a  ground  for  his  removal, 
but  till  discharged  he  remains  a  trustee.  This  is  the 
case  of  a  debt  due  from  A.  to  A.  B.  and  C  I  find 
myself  unable  to  say,  having  regard  to  the  section,  that 
B.  and  C  are  creditors  of  ^.,  and  as  (for  I  proceed  very 
much  on  this  ground)  no  creditor  voted  except  those 
gentlemen,  I  must  set  aside  the  choice,  declaring  that  as 
they  were  the  only  voters,  and  had  no  right  to  vote,  the 
choice  cannot  stand,  and  it  must  be  referred  to  the 
Commissioner  to  have  a  new  choice  made. 

Ordered  accordingly. 

(a)  1  G.  &J.  151. 
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Ex  parte  CHARLES  BRUTTON.— In  the  matter  of 
Wtammt^.  JABEZ  HENRY  FISHER. 

January  22. 

Where  the         XHIS  was  the  petition  of  the  solicitor  to  the  fiat,  pray- 

asBetfi  bad  been    .  r  i  .       .n     o  /»  .1 

■old  by  the  ai-  iDg  for  payment  of  his  bill  of  costs  out  of  a  sum  in  the 
dit,  and  part  hands  of  the  official  assignee.  The  petitioner  had  been 
chiL^rooney  ^''  solicitor  to  the  petitioning  creditor  in  suing  out  the  com- 
was  applied  in    niission,  and  his  bill  of  costs  up  to  the  choice  had  been 

t^he'\)mTcolu  *"®^  *'  ^^-  ''^y  ^^®  ^^^^  Commissioners,  who,  by  an 
of  the  solicitor    0,^^,,  ^jated  December,  23d,  1828,  directed  the  assignee 

to  the  commis-  i  ^  j  o 

sion,  and  after    ^q  pay  that  amount  to  the  petitioner  out  of  the  estate. 

a  lapie  of  sevc-  *^   *^  * 

ral  yeara  the       There  were  at  that  time,  however,  no  assets  realized  of 

aasigoee  was 

ordered  to  make  sufficient  amount  to  pay  the  bill,  and  there  being  from 

good  and  did 

make  good  the  the  nature  of  the  property  considerable  difficulty  in  con- 
remainder  of  the  ^.  -^  .  ^  xL  •  n  J  4.-  i» 
pnrchaie  money  verting  it  into  money,  the  assignees  called  a  meeting  of 

pocket:  H«id?  ^^^  Creditors,  at  which  the  creditors  present  assented  to 
money  "o  made  ^^®  assignee  disposing  of  the  furniture,  stock  in  trade 
torwas^e^n^w'  and  effects,  in  one  or  more  lot  or  lots,  either  by  private 
to  be  {Mid  the     contract  at  a  valuation  or  appraisement,  or  by  public 

remainder  of  bis  *»^  '  '^    '^ 

bill,  aithongh  it  auction,  for  ready  money  or  on  credit,  and  with  or  with- 

was  recovered 

without  his        out  security,  as  he  might  think  proper. 

aasistaooe,  and 

although  more        The  assignee,  in  consequence  of  this  resolution,  sold 

than  six  years 

had  elapsed  the  stock  in  trade  for  210Z.  10$.,  and  took  four  accept- 
of  the  most  re-  ances  of  the  purchaser  for  the  amount;  one  of  these 
ceo  1  m  10 1  e  acceptances  only  was  paid,  and   the  amount  was   in 

1830  paid  to  the  petitioner  in  part  discharge  of  his 
bill.  The  purchaser  then  became  bankrupt,  and  on 
May  17,  1831,  the  assignee  of  Fisher's  estate  proved 
the  debt  due  to  the  estate  of  Fisher  under  the  com- 
mission against  the  purchaser,  but  no  dividend  had 
ever  been  declared  under  the  latter  commission.  Divi- 
dend meetings  were  held  and  adjourned  from  time  to 
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time.   The  commission  was  removed,  after  the  passing  of        1845. 
the  new  act,  to  the  Exeter  District  Court,  and  an  official       J!^*^'*^ 

'  'Ex  parte 

assignee  was  appointed  on  the  17th  of  May,  1844.  The  Bbutton. 
Commissioner  decided  that,  under  the  circumstances  of 
the  case,  the  creditors*  assignee  was  responsible  for  the 
whole  amount  of  the  sum  for  which  he  had  sold  the 
bankrupt's  stock,  whether  he  had  received  the  amount 
or  not ;  and  the  Commissioner  made  an  order,  dated  the 
^th  day  of  May,  1844,  directing  the  assignee  to  pay 
to  the  official  assignee  the  sum  of  163/.  S^.  7d.,  which 
was  found  by  the  Commissioner  to  be  the  balance 
of  the  proceeds  of  the  bankrupt's  stock  and  effects. 
This  sum  was  accordingly  paid  by  the  creditors'  assignee 
to  the  official  assignee.  The  petitioner  thereupon  made 
out  his  bill  for  business  done  by  him  as  solicitor  to 
the  assignee  since  the  taxation  of  the  former  bill,  and 
amounting  to  97/.  7$,  lie/.,  which  was  taxed  by  the  re- 
gistrar at  88/.  I9s. ;  but  on  the  petitioner  applying  to 
the  Commissioner  for  an  order  for  payment,  the  Com- 
missioner refused  to  make  the  order,  on  the  ground  that 
the  assets  had  been  realized  without  the  aid  of  the  peti- 
tioner, and  that  as  there  was  no  item  of  the  bill  within 
six  years,  the  petitioner's  claim  in  respect  thereof  was 
barred  by  the  statute. 

Mr.  Swanston  and  Mr.  Bacon  in  support  of  the  peti- 
tion. In  Higgins  v.  Scott  (a)  an  attorney  was  held  to 
have  a  lien  on  a  judgment  for  his  bill  of  costs,  although 
be  had  taken  no  steps  in  the  cause,  or  to  recover  the 
amount  of  his  bill  within  six  years.  They  also  cited 
Ex  parte  Bryant  {b). 

(a)  2  B.  &  Adol  413.  (6)  1  Mad.  50. 
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sorlicitor's  claim  is  against  the  assignee ;  he  has  no  lien  or 
Brutton.  claim  upon  a  fund  recovered  without  his  interposition, 
and  cannot,  at  all  events,  upon  this  application,  enforce 
any,  the  creditors'  assignee  not  having  been  served  with 
the  petition,  or  being  in  any  way  before  the  Court.  In 
Hodgens  v.  Kelly  (a),  it  was  decided  that  a  solicitor's 
lien  did  not  extend  to  a  fund  which  the  client  could 
reach  without  the  assistance  of  the  solicitor,  or  the  use 
of  the  papers  in  his  possession.  They  also  cited  Irving 
V.  Vinna  (J). 

Mr.  Swanston  in  reply  was  stopped  by  the  Court 

The  Chief  Judge. — The  14th  section  of  the  act  6 
Geo.  4,  c.  16,  after  providing  that  the  Commissioners 
shall,  at  the  meeting  for  the  choice,  direct  the  assignees 
(who  are  thereby  required)  to  reimburse  the  petitioning 
creditor  his  costs  out  of  the  first  money  got  in,  provides 
that  all  bills  of  costs  of  any  solicitor  employed  under 
the  commission  after  the  choice  shall  be  paid  by  the  as- 
signees. If  the  assignees  do  not  pay,  the  solicitor  has 
a  right  to  come  here  to  enforce  the  performance  of  their 
duty,  for  duty  I  consider  it  to  be.  The  creditors'  as- 
signee has  paid  what  the  Commissioner  charged  him 
with,  and  I  cannot  assume  that  he  ought  to  be  charged 
with  more.  It  is  not  necessary  to  say  what  would  have 
been  the  result,  if  there  had  been  a  loss  to  the  estate. 
I  am  dealing  with  a  case  in  which  there  has  not  been  a 
loss* 

(a)  1  Hogan,  688.        (ft)  2  Y.  &  Jer.  70. 
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Tbift  being  so,  the  only  aufiferer  is  the  solicitor  him*  1845. 
self^  who  bas  been  deprived  of  his  money  for  so  many  ^^  ^ 
years.  I  agree  that  a  case  may  be  supposed  of  such  Bkvtton. 
delay  as  to  indace  the  Court,  whether  the  Statute  of 
Limitations  is  applicable  or  not,  to  refuse  to  assist  the 
solicitor.  But  here  the  delay  has  been  explained  to  my 
satisfaction,  and  does  not  involve  any  imputation  upon 
the  solicitor.  If  there  is  any  ground  for  forming  an 
opinion  at  all,  the  delay  took  place  under  circumstances 
rather  creditable  to  his  feelings  and  intentions  than 
otherwise.  But  whether  there  was  any  satisfactory  rea- 
son for  the  delay  or  not,  if  the  debt  is  honestly  due,  it 
ought  in  the  present  case  to  be  paid.  Unless  tberelore 
the  assignees  require  the  bill  to  be  taxed,  I  shall  make 
the  order  for  payment  at  once.  The  costs  on  both  sides 
must  come  out  of  the  estate. 

Ordered  accordingly. 


Ex  parte  HUGH  GREAVES,  ALEXANDER 
BROWN,  RALPH  TURNER  and  THOMAS 
ASHTON.— In  the  matter  of  SIDNEY  PRICE. 

February  4. 

XHIS  was  the  petition  of  the  trustees  and  one  of  the  Where  a  legal 
public  officers  of  the  Commercial  Bank  of  England,  who  obtained  the 
were  legal  mortgagees  of  estates  belonging  to  the  bank-  orderfor^^irof 
rupt,  and  had  obtained  from  the  Commissioners  the  iompiiMdmibe 
usual  order  for  sale.     Part  of  the  property  comprised  in  ""J"  oPihe"^ro- 
the  security  had  been  sold,  and  the  proceeds  had  been  ^!^  ^^^  ^^ 
applied  towards  payment  of  the  debt  secured.    The  re-  p'oceedaappiied 

*  in  reduction  of 

the  debt,  and 
the  remainder  of  the  property  proved  unsaleable,  the  mortgagee  was  permitted  to  give  up  the 
unsold  property  and  prove  for  the  unpaid  portion  of  his  debt. 
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1845.        mainder  of  the  property  had  proved  hitherto  unsaleable. 


Ex  parte      A  claim  had  been  admitted  for  the  whole  amount  of  the 

and  others.      ^^^^  secured. 

At  a  meeting  for  declaring  the  final  dividend,  the 
petitioners  applied  to  have  their  claim  converted  into  a 
proof  for  the  unpaid  portion  of  the  debt,  ofiering  to  give 
up  the  unsold  portion  of  the  property,  but  the  Commis- 
sioner refused  the  application,  on  the  ground  that  the 
petitioners  had  made  their  election  by  obtaining  the 
order  for  sale,  and  he  was  about  to  expunge  the  claim 
and  declare  a  final  dividend. 

The  present  petition  prayed  that  the  proof  might  be 
admitted. 

Mr.  Bac0n  and  Mr.  Little  in  support  of  the  petition. 

Mr.  Swanstan  for  the  assignees.  The  petitioner  has 
elected  and  must  abide  by  the  order  which  he  has  ob* 
tained ;  Rome  v.  Young  (a). 

The  Court  ordered  that,  on  the  petitioners  giving  up 
the  unsold  part  of  the  property,  they  should  be  at  liberty 
to  go  in  and  prove.  Costs  of  the  petition  to  come  out  of 
the  proceeds  of  the  sold  property. 

(a)  4  Y.  &  C.204,  and  see  Espturu  Davenport,  1  lil.  D.  &  D.  313. 
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1845. 

Ex  parte  ANTHONY  LANCASTER  MOLYNEUX, 
JEREMIAH  CHAFFERS  and  JOHN  FOLLETT, 
in  the  matter  of  CHARLES  HUMBERSTON  and 
SAMUEL  FRODSHAM ;  and  Ex  parte  THOMAS 
BRANCKER  and  CHARLES  TURNER  in  the 
same  matter.  "^"'r^'Jd ^*' 

F«6.  6,  1846. 

XHESE  were  two  petitions  of  appeal  from  the  decision  A  TODdorof 
of  the  Commissioner  respecting  a  proof;  one  of  the  peti-  rica,  by  direc- 
tions seeking  to  increase,  and  the  other  to  diminish  the  ch^n  in  ing- 
amount,  for  which  the  proof  had  been  admitted.  co°ton'onboai^ 

In  November,  1836,  the  bankrupts  Humberston  and  fn^^Jfth^il;^^^^^ 
FrodsAam,  who  carried  on  business  as  commission  mer-   ,^'^^  PJ^^' 

'  chaaen  become 

chants  in  partnership  at  Liverpool,  despatched  a  ship  ''S!^"*PV 'ij* 
belonging  to   them,  called  the  Diamond,  to    Thomas  vessel  arrives  in 

England  and  is 

Blayds  Molyneux,  a  merchant  trading  at  Charleston  uken  possessbn 

of  by  a  OQOitga- 

in  America,  directing  him  to  purchase  for  them  a  certain  gee  m  right  of 
quantity  of  cotton,  and  to  ship  it  on  their  account  on  Tbe'mong^ 
board  the  ship,  a'piTtTOHn*^ 

T.  B.  Molyneux  accordingly,  in  April,   1837,  pur-  Jje^'^ents^o? 
chased  and  shipped  on  board  the  vessel  304  bales  of  ^^^  ^•°*^^';.  ^ 

*rr  upoQ  ^  notice 

cotton,  addressed  to  Humberston  and  Frodsham,  the  ^^  ?**«™  .  ^ 

claiming  a  nght 

prices  and  value  whereof,  together  with  the  charges  of  ^  "^p  the  cot- 

^     ^        ton  in  tratuitu, 

shipping  and  insuring  the  same,  and  for  commission  he  permiu  them 

to  take  posses- 

thereon,  amounted  to  13,185  dollars  and  17  cents  of  sionofit.  They 

sell  it  at  a  loss, 
and  give  their 
principal  credit  in  his  account  for  the  proceeds. 
The  vendor  becomes  bankrupt. 

An  action  of  trover  for  the  cotton  is  commenced  against  the  mortgagee  by  the  pnrehasera* 
assignees  and  is  comnromised,  npon  the  terms  of  the  purchasers'  assignees  proving  against 
the  estate  of  the  venaor  for  the  amount  of  the  proceeds,  for  the  benefit  of  the  mortgagee,  the 
latter  agreeing,  in  the  event  of  no  dividend  being  paid  by  a  ceitain  day,  that  judgment  for  the 
full  amount  of  the  proceeds  should  be  entered  up  against  him  in  the  action. 

Proof  is  made  accordingly,  but  no  dividend  paid,  and  the  mortgagee  pays  the  full  amount 
of  the  proceeds  of  the  sale  to  the  purchasers'  assignees. 

The  vendor's  asmgnees  then  tender  a  proof  for  the  original  price  of  the  cotton  against  the 
estate  of  the  purchasers. 

Held,  that  the  proof  ought  to  be  admitted  for  the  full  amount. 
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1845.  American  currency,  which  was  equal  to  27i&L  13«.  Sd. 
£x  parte  Sterling,  and  sent  the  bills  of  lading  for  the  cotton  to 
^d^'th"''*  Humberston  and  FTodsham^  who  knew  and  approved  of 
the  purchase  on  their  behalf.  T.  B'  Molyneux  made 
himself  personally  liable  to  pay  the  vendors  of  the  cotton, 
and  he  paid  the  disbursements  of  the  ship  at  Charleston, 
drawing  upon  Humberston  and  Frodsham  four  bills  of 
exchange  for  sums  amounting  together  to  3036/.  1&.  7<2., 
two  of  which  bills  were  accepted  and  the  other  two 
not. 

These  bills  became  due  after  the  bankruptcy  of  f/tmi^ 
berston  and  Frodshcm,  and  were  not  paid. 

On  the  9th  of  June,  1837,  the  fiat  issued  against 
Humberston  and  Frodsham,  and  on  the  13th  June,  1887, 
the  ship  with  the  cotton  arrived  at  Liverpool. 

There  was  a  firm  of  Moh/neux,  Ttxylor  &  Co.  trading 
at  Liverpool,  who  had  been  by  a  power  of  attorney, 
executed  by  T.  B.  Molyneux^  appointed  to  act  in  his 
absence  as  his  attomies  and  agents.  A  member  of  this 
firm,  named  JEdmund  Molyneux^  claimed  to  be  mort* 
gagee  in  his  own  separate  right  of  the  ship,  and  in  that 
character  took  possession  of  her  on  her  arrival,  and  there- 
upon the  firm,  of  which  he  was  a  member,  claimed  a 
right  to  stop  the  cotton  in  transitu. 

On  June  14th,  1837,  Molyneux^  Taylor  8c  Co.  gaye 
the  following  notice  to  the  captain  of  the  ship,  namely, 
''  To  Captain  John  Toole  and  owners  of  the  Diamond, 
for  our  Charleston. 
"  Gentlemen, 

"  We  hereby  give  you  notice,  that  as  agents  to  Mr. 
T.  B.  Molyneux,  of  Charleston,  the  shipper  of  300 
bales  of  cotton,  more  or  less,  on  board  that  vessel^  not 
to  deliver  the  said  cotton  to  any  other  person  or  persons 
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than  ouraelves;  as  we  stop  the  same  in  traimtu  on        lS4i5. 


behalf  of  the  said  Zl  B.  Molyneux,  the  same  not  having      bz  parts 
been  paid  for.  ^"  te^ 

We  are,  gentlemen,  your  obedient  servants, 

Molyneux,  Taylor  Sc  Co." 

The  cotton  was  accordingly  seized  by  Molyneux, 
Taylor  &  Co.,  and  was  never  delivered  to  or  received  by 
Humberston  and  Frodsham,  or  their  assignees. 

On  the  14th  of  June,  1837,  Mr.  PeococA,  the  solicitor 
of  the  petitioning  creditor,  wrote  and  sent  to  Molyneux, 
Taylor  k  Co.  the  following  letter : 

*'  Church  Street,  14th  Jane,  1837. 

''  Messrs.  Molyneux,  Taylor  &  Co.,  Chapel  Street. 
^  Gentlemen, 

**  One  of  your  clerks  called  upon  me  yesterday  to 
request  that  I  would  direct  the  master  of  the  Diamond 
to  deliver  up  his  papers,  to  enable  you  to  report  her  at 
the  customs,  but  as  a  question  has  arisen  as  to  your 
right  to  receive  the  freight,  the  master  is  anxious  himself 
to  receive  it,  until  it  is  known  who  is  really  entitled  ta 
it;  under  these  circumstances,  I  shall  be  obliged  by 
referring  me  to  your  solicitor,  in  order  that  an  arrange* 
ment  may  be  made  to  prevent  further  delay  and  incon* 
venience.  I  am,  gentlemen, 

Your  very  obedient  servant, 

John  Peacock.** 

In  answer  to  such  last  mentioned  letter,  E.  Moly* 
neux  wrote  as  follows : 

'*  15th  of  Jooej  1837. 

**  Mr.  J.  Peacock,  Liverpool, 

"  Sir, 
'*  Messrs.  Molyneux.   Taylor  8c  Co.  having  handed 
to  me  a  note  which  you  addressed  to  them,  I  beg  to 
inform  you,  in  reply  thereto,  that,  as  mortgagee  of  the 
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1845.  Diamond,  I  have  taken  possession  of  that  vessel  and 
Ex  parte  Cargo,  and  I  shall  myself  receive  all  freights  and  earn- 
and^others!  ^"8®  ^^^^  either  are  or  may  become  due  thereon,  all 
which  I  am  fully  and  justly  entitled  to  as  mortgagee  of 
the  Diamond,  not  having  been  able  yet  to  meet  with  the 
master,  J.  Toole,  and  being  desirous  to  report  the  vessel 
immediately,  and  as  you  write  as  his  attorney,  I  hereby 
again  demand  the  immediate  delivery  to  me  of  the  ship 
Diamond,  register,  manifest,  bills  of  lading,  and  other 
papers  relating  to  the  said  ship  Diamond,  and  the  cargo 
on  board  the  same.  I  remain,  8ic. 

JE.  Molyneux.** 

Molyneux,  Taylor  &  Co.  took  possession  of  the  cot^ 
ton,  and  in  July,  August  and  September,  1837,  they  sold 
it,  without  any  notice,  and  without  the  consent  of  the 
assignees  of  Humberston  and  Frodsham,  for  2086i«  Is. 
8d.,  and  entered  that  amount  in  their  account  books  to 
the  credit  of  T  B.  Molyneux,  in  his  account  with  them, 
with  his  consent,  he  being  at  the  time  indebted  to  Moly^ 
neux,  Taylor  Sc  Co.  in  a  sum  of  money  exceeding  2000/. 

The  assignees  of  Humberston  and  Frodsham  insisted 
that  JS.  Molyneux  had  no  right  to  seize  the  ship  and 
cargo,  and  in  December,  1839,  brought  an  action  of 
trover  for  the  cotton  against  E,  Molyneux. 

In  September,  1841,  a  fiat  issued  against  T  B.  Moly^ 
neux.  After  three  trials  in  the  action,  and  when  it  was 
about  to  be  tried  for  the  fourth  time,  in  August,  1842,  an 
agreement  was  made  between  the  surviving  assignee  of 
Humberston  and  Frodsham,  and  Molyneux,  Taylor  & 
Co.,  whereby  the  plaintiff  agreed  to  withdraw  the  record 
and  give  every  facility  to  prove  his  claim  on  the  estate  of 
T  B.  Molyneux,  and  in  case  the  plaintiff  was  not  paid 
the  full  amount  of  his  claim  from  the  dividends  on  his 
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proof,  or  in  case  no  legal  proof  could  be  made  on  or        1845. 
before  the  6th  of  November,  1843,  the  defendant  agreed       f^  p^rte 
to  withdraw  his  pleas,  and  the  plaintiff  was  then  to  be  at     ^j^o^en! 
liberty  and  thereby  engaged  to  enter  up  judgment  against 
defendant  for  2086/.  damages,  but  without  costs,  and  to 
levy  such  sum  or  so  much  only  thereof  as  should  be  not 
previously  paid  or  received  in  reduction  of  such  damages. 

The  assignees  of  jT.  J9.  Molyneux  did  not  join  in  or 
assent  to  the  agreement.  On  the  17th  August,  1840,  the 
surviving  assignee  of  Humherston  and  Frodsham  proved 
against  the  esUte  of  7.  J9.  Molyneux  for  2086/.,  but 
had  not  received  any  dividend  upon  the  proof  within 
the  time  limited  by  the  agreement. 

Molyneux,  Taylor  &  Co.,  in  performance  of  the 
agreement,  paid  this  amount  to  the  assignees  of  JTum- 
bersion  and  Frodsham. 

On  the  15th  May,  1844,  the  assignees  of  T,  B.  Moly^ 
neux  tendered  a  proof  against  the  estate  of  Humherston 
and  Frodsham  for  3036/.  16«.  7c/.,  the  amount  of  the 
four  bills  of  exchange. 

The  Commissioner  determined  that  the  assignees  of 
T, B.  Molyneux  were  entitled  to  prove  for  950/.  Ss*  lie/., 
being  the  difference  between  the  sum  of  3036/.  1&.  Td. 
and  the  sum  of  2086/.  7«.  8c{.,  the  proceeds  of  the  sale 
of  the  cotton  (a). 

(a)  The  following  was  Ihe  judgment  of  the  CommUsioner  (Mr.  Seijt. 
Ludlow) : — **  In  the  spring  of  1837,  the  bankrupts,  C.  Bumbenton  and 
S.  Frodsham,  were  ownen  of  the  Diamond,  which  was  then  at  Charleston, 
United  States  of  America,  where,  in  pursuance  of  their  order,  Mr.  T.  B. 
MofynMux  purchased  and  paid  for  and  shipped  in  the  said  vessel  for  the 
bankrupts,  cotton  to  the  amount  of  2742/.  13<.  3d.  On  the  9th  June,  1837, 
a  fiat  was  issued  against  them;  on  the  13th  June  the  Diamond  arrived  at 
liverpool,  and  Mr.  £.  Molyneux,  who  had  a  mortgage  of  that  ship,  took 
possession  of  her  and  of  the  cargo,  and  shortly  afterwards  sold  the  cotton, 


ftttdothen. 
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1845.  The  proof  for  the  said  sam  of  9501.  Sb.  lid.  wm 

Ez  Mile      accordingly  admitted. 

and  credited  Mr.  7.  B.  Molyniut  in  account  with  £.  Molyneux  and  bu 
partner  Taylor  with  the  amount  of  the  proceeds,  2086/.  7<.  8<2.  It  does  not 
tery  clearly  appear  in  what  character  or  right  Mr.  £.  Mdynmu  took  pes* 
•eanon  of  tke  cotton,  bat  inasmuch  as  £•  Molynmu  and  his  partner  craifited 
Mr.  T,  B,  Molyntux  with  the  amount  of  the  proceeds,  and  he  assented  to 
such  credit,  I  think  it  must  be  taken  that  the  stoppage  of  the  cotton  was 
made  as  his  agents  and  on  bis  behalf.  An  action  of  trorer  was  bitwgbt  by 
the  assignees  of  Messrs.  Unmb$r$toH  and  FVodaham  against  Mr.  £•  Jfoly- 
neux,  which  af^  two  or  three  trials  was  again  standing  for  trial  in  August, 
1842.  In  the  mean  time  (namely,  4th  September,  1841),  T.  B,  Uotyneus 
became  bankrapt;  onUie  lltfa  August,  1842,  thelbllowiag  agnenent  was 
entered  into  between  the  assignees  of  Humb§nUm  and  Frodtham  and  £• 
Molyneux,  (Here  follows  the  memorandum  of  arrangement  of  the  action 
Braneker  v.  Motyntux,} 

"  The  stoppage  in  timnsitu  has  been  adn^tted  by  the  aets  of  all  paitiea  not 
to  be  valid ;  by  the  assignees  of  T,  B.  Mo/ynetur ,  by  their  application  to 
prove  their  debt ;  by  the  assignees  of  Humbtrtton  and  Frodduim,  by  haviog 
proved  the  debt  against  T.  B.  Molymux  ;  and  by  £.  Molyneux,  by  the  pay- 
ment of  the  2086^  to  the  assignee  of  HumhinUn  and  Frodtkam.  This 
places  T.  B.  Molytuux  in  the  position  of  a  creditor,  entitled  to  prove  against 
the  estate  of  HumWiton  and  Frodtham  for  2742i.  13t.  3^.  on  the  original 
irsttsaction.  The  answer  to  aucfa  proof  is,  that  he  has  already  received 
2086/.  7<.  Sd,  from  the  proceeds  of  this  veiy  cotton.  There  may  be  some 
difficulty  as  to  the  proof  which  has  been  made  by  the  assignees  of  Hiimftsr 
tton  and  Frodtham  on  the  estate  of  T.  B.  Molyneux,  whether  it  ought  to  be 
etpunged  or  to  stand  for  the  benefit  of  £.  MBlymuM,  but  this  is  not  forme 
to  decide.  Upon  the  question  between  the  assignees  of  T.  B.  Molynmtg 
and  this  estate  of  Hunberttcn  and  Frodtham,  I  think  his  having  received 
the  2086/.  ?<•  8d.  must  be  considered  as  a  payment  pro  tanto,  and  in  reduc- 
tion of  the  debt;  the  proof  therefore  must  be  for £2742  13    3 

Minus  the   2066    7    8 

Amounting  to 666    6    7 

To  which  must  be  added,  about  which  no  ques- 
tion is  made,  disbursements  294    3    4 

Making  together £950    8  11 

I  think  it  a  question  of  difficulty  and  of  some  doubt,  and  it  is  quite  rea- 
sonable that  the  parties  should  go  to  the  Court  of  Review  to  have  my 
opinion  corrected.  So  for  as  I  may  express  an  OfMnion  as  to  costs,  I  should 
say  that  it  should  not  be  made  a  question  of  costs  on  either  side." 
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From  diis  dedmob  both  parties  now  appealed,  the        1845. 
aaaigneea  of  T.  B.  Molyneux  praying  that  the  proof      ETwii 
might  be  iiwreased  to  the  full  amount  of  30S62.  16*.  7rf.,     ^"J^Im! 
and  the  assignees  of  Humherston  and  FrodBham  praying 
that  die  proof  so  admitted  might  be  expunged,  except  as 
to  the  S94I.  39.  M.,  the  amount  of  the  disbursements  of 
the  ship. 

Mr.  Bacon  and  Mr«  Rolty  in  support  of  the  petition 
of  the  assignees  of  T.  J3.  Molt/neux,  cited  WenttDortk 
▼.  OuthtDoilt  {a), 

Mr.  Swittttftan  and  Mr.  Fottdt,  for  the  assignees  of 
Humbentan  and  I^odsham,  cited  Boarman  v.  Ntish  {b), 
BJoxam  v.  Saunders{c\  and  Gt^en  v.  BichMU{d). 

The  Cmsi^  Juoos. — Messrs.  Humber$ton  and  Froel- 
fAmii,  who  carried  on  business  as  merchants  at  Liverpool, 
employed  Mr.  T.  B.  Mofyneux,  a  merchant  at  Charles- 
ton, to  buy  cotton  for  them ;  they  sent  a  vessel,  of  which, 
as  charterers  or  owners,  they  were  in  possession  and 
had  the  controul,  to  receive  the  cotton  when  purchased. 
r.  jB.  Moh/neux  purchased  the  cotton  as  directed,  and 
shipped  it  on  board  the  vessel  sent  to  receive  it,  so  that 
it  would  seem  that  no  right  of  stoppage  could  arise. 

T.  B.  Molyneux  employed  as  his  agents  at  Liver- 
pool a  firm  of  Mofyneux,  Taylor  &  Co.  E.  Moly* 
neux  wu  a  member  of  that  firm,  and  he  claimed  to  be 
mortgagee  of  the  ship  in  his  own  separate  right.  In 
order  to  assist  T.  B.  Molyneux ^  possession  was  taken  of 
the  ship  by  E.  Molyneux  in  his  character  of  mortgagee, 

(a)  10  M.  &  W.  436.  (c)  4  B.  &  C.  941. 

(h)  9  B.  &  C.  145.  (a)  8  Ad.  &  £1. 701. 
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1845.  and  being  thus  in  possession,  he  procured  notice  to  be 
^^^P^^  served  upon  him  by  the  firm  of  which  he  was  a  mem- 
MoLYNBux  ber,  claiming  the  goods  by  virtue  of  the  title  of  T.  JB. 
MolyneuXf  and  by  virtue  of  that  title  claiming  to  stop 
the  goods  in  transitu.  It  is  plain  that  the  act  of  retain- 
ing the  cargo  could  be  justified,  if  at  all,  only  as  a  stop-* 
page  in  transitu^  for  E^  Molyneux  claimed  to  be  mort- 
gagee of  the  vessel  only.  It  is  clear  also,  that  if  T,  J3. 
Molyneux  had  a  right  to  stop  the  goods  in  trangU^t  the 
act  of  E.  Molyneux  in  retaining  the  cargo,  upon  the 
notice  that  was  given  him,  was  a  justifiable  act. 

Before  this  took  place,  the  purchasers  had  become 
bankrupt,  and  the  wrong  therefore  (if  any)  committed  by 
E.  Molyneux  was  done  to  the  assignees  of  Humberston 
and  Frodeham^  and  not  to  Humberston  and  Frodsham. 

The  assignees  brought  an  action  against  E.  Molyneux, 
which,  after  various  trials  with  various  success,  termi- 
nated in  a  compromise,  according  to  the  terms  of  which 
a  sum  was  to  be  paid  by  E.  Molyneux  in  respect  of  the 
value  of  the  goods  seized.  This  could  have  only  been 
on  the  ground  that  the  act  of  seizure  was  wrongful,  and 
that  there  was  no  right  to  stop  in  transitu.  If  that  be 
so,  what  is  there  to  prevent  the  vendor  firom  being  paid 
for  his  goods  ?  A  man  does  not  lose  a  right  of  proof 
against  a  bankrupt  because  his  agent  does  a  wrong  to 
the  assignees  of  the  bankrupt. 

But  it  is  said  that  the  right  of  proof  is  gone,  by 
reason  that  Molyneux,  Taylor  &  Co.  gave  to  T.  B. 
Molyneux,  and  that  T.  B.  Molyneux  received,  credit 
in  their  accounts  for  the  proceeds  of  the  cotton  which  E. 
Molyneux  seized ;  it  is  contended  that,  by  this  mode  of 
treating  the  transaction  between  the  merchant  abroad 
and  his  agents  here,  the  debt  was  paid.     I  am  however 
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unable  to  accede  to  thai  argument.    There  must  be  one        1845. 
order  on  both  petitions,  dismissing  that  of  the  assignees       jg^  ^^^ 
of  Humberston  and  Frodsham,  and  giving  the  assignees     ^"  u*^* 
of  T.  B.  Mofyneux  liberty  to  prove  against  the  estate 
of  Humberston  and  Frodsham  for  the  full  amount  of  the 
purchase  money. 

A  motion  having  been  made  to  vary  the  minutes  of  the 
order,  it  was  arranged  that  the  motion  should  be  treated 
as  a  petition  for  a  rehearing  of  the  former  petitions  and 
the  order  thereon,  and  should  be  considered  as  intituled 
in  the  bankruptcy  of  T.  B.  Molyneux  as  well  as  in  the 
other  bankruptcy. 

The  case  coming  on  this  day  to  be  heard  accordingly,       JV(.  6. 

Mr.  Swanston,  Mr.  Cowling  and  Mr.  FoUett,  on  be- 
half of  the  assignees  of  Sumiertton  and  Frodsham. 
The  vessel  in  which  the  cotton  was  shipped  must  be 
considered  to  have  been  a  general  ship.  The  bill  of 
lading  of  the  cottons  was  in  these  terms,  **  Shipped  in 
good  order  and  condition  by  T.  J9.  Molyneux,  on 
board  the  good  ship  or  vessel  called  the  Diamond, 
whereof  is  master  for  this  present  voyage  Toole,  now 
lying  in  the  port  of  Charleston,  and  bound  for  Liverpool, 
804  bales  upland  cotton,  being  marked  and  numbered 
as  in  the  margin,  and  are  to  be  delivered  in  the  like 
good  order  and  condition  at  the  aforesaid  port  of  Liver- 
pool (the  danger  of  the  seas  only  excepted)  unto  order, 
or  to  assigns,  be  or  they  paying  freight  for  the  said 
cotton,  VV  ^^  ^  penny  per  lb.  for  square,  and  ^  do.  round, 
with  primage  and  average  accustomed.  In  witness,  &c. 
John  Toole '^  The  words  "  paying  freight"  are  conclu- 
sive, for  if  Messrs.  Humberston  &  Co.  were  owners  of 
the  ship  and  the  goods  too,  there  would  be  no  freight  to 

VOL.  I.  K 
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184f  pay;  Tucker  Y.  Humphrey  {a),  BoghtlingkY.Ififflie{b)f 
^J["^J^  Smithv.6os8{€j,  Oppenheim  v.  RueseU{d).  Whether 
^T^^"^  the  stoppage  at  once  of  itself  rescinded  the  contract,  is 
an  unsettled  question ;  Wentwarth  v.  OuikwaUe  (e) ;  but 
however  that  may  be,  it  is  clear  that  the  contract  was 
rescinded  by  the  resale.  Then  the  contract  having  been 
rescinded,  there  is  no  debt  to  be  proved.  They  referred 
to  Hagedom  v.  Laing  (/)  and  Maclean  v.  Dmm  (g).  As 
T.  B.  Molyneux  sanctioned  the  credit  given  to  him  in 
his  accounts  for  the  proceeds  of  the  sale,  it  is  the  same 
thing  as  if  the  money  had  been  handed  over  to  him,  or 
as  if  he  had  stopped  and  kept  the  goods.  The  question 
is  left  untouched  by  any  of  the  proceedings  at  law,  which 
all  turned  on  points  of  pleading  only  (h). 

Mr.  Bacon  and  Mr.  Holt  for  the  assignees  of  T.  B. 
Molyneux* 

Mr.  Swanstony  in  reply,  referred  to  Jaehson  v.  Ni- 
chol(i)» 

The  Chief  Judge. -*The  petitioner,  Mr.  Brancker, 
as  the  sole  surviving  assignee  under  the  bankruptcy 
of  Humberston  and  Frodsbam,  made  a  proof  against  the 
estate  of  T»  B  Molyneux  under  the  bankruptcy  of 
T.  B.  Molyneux f  and  it  is  agreed  that,  if  the  proof  is 


(a)  4  Bing.  617.  (c)  1  Camp.  282.  (e)  10  M.&  W.  436. 

(6)  3  East,  88 J.  (d)  3  B.  &  P.  42.         (/)  6  Tinnt.  162. 

(g)  4  Bing.  722. 

(h)  Brancker  If.  Molynetix,  3  Scott,  N.'R.  332;  3  Man.  &  Gr.  84; 
1  Man.  &  Gr.  710;  i  Scott,  N.  R.  553 ;  4  Scott,  N.  R.  753. 
(i)  5  Bing.  N.  C.  616. 
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to  be  treated  as  a  substantial  proof,  no  wrong  is  done       1845. 
to  the  petitioner  by  the  order  now  reheard.  ^T^^ 

The  question  therefore  is,  whether  this  petitioner     Moltobox 

dud  others. 

should  be  assisted  in  his  desire  to  remove  the  proof 
which  he  has  himself  made  deliberately  and  (after  litiga- 
tion) agunst  the  estate  of  T.  B.  Molyneux ;  whether  he 
shall  be  permitted  to  withdraw  this  proof,  those  against 
whom  it  is  made  not  desiring  to  have  it  withdrawn. 
Before  I  accede  to  this  request, — a  request  for  judicial 
indulgence, — I  ought  to  be  satisfied  that  the  ends  of  sub- 
stantial justice  will  be  assisted  by  it.  If,  on  the  other 
hand,  substantial  justice  is  assisted  by  adhering  to  form, 
form  can  never  be  of  better  service. 

The  first  question  is,  whether  there  was  such  a  deli- 
very of  the  cotton  as  to  preclude  stoppage  in  tranritUf 
because,  if  there  was,  the  assignees  of  T.  B.  Mdyneux 
have  a  complete  title  to  be  paid  the  price,  which  has 
never  yet  been  paid.  That  right,  I  apprehend,  could 
not  be  taken  away  by  the  wrongfiil  repossession,  in  this 
country,  of  the  goods  so  delivered.  That  wrongfiil  act 
would  be  the  subject  of  another  remedy.  Upon  this 
question,  the  inclination  of  my  opinion  is,  that  under 
the  circumstances  of  the  case  there  was  a  complete  de- 
livery, but  it  is  no't  necessary  to  decide,  and  I  do  not 
decide  that  point. 

Secondly,  supposing  that  there  was  not  a  complete  de- 
livery of  the  goods,  then  the  right  of  stopping  in  transitu 
was  properly  exercised,  and  the  goods  were  properly  pre- 
vented firom  finding  their  way  to  the  hands  of  Messrs. 
Humberston  and  Frodsham,  or  their  assignees.  Through 
the  assistance  of  the  mortgagee  of  the  ship,  one  of  the 
partners  in  a  firm,  who  were  the  vendor's  agents^  the  ven- 

k2 
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1845.  dor's  agents  possessed  themselves  of  the  goods  and  sold 
Ex  rte  ^^^^}  *"^  g*vc  credit  for  the  proceeds  to  their  principal, 
^nd  oAe"  But  what  does  the  petitioner  do?  Why,  without  any 
colour  of  moral  title,  he  brings  an  action  against  the 
mortgagee,  in  substance — for  this  Court  will  not  be  tram* 
melled  by  the  form — to  recover  the  value  of  the  cotton 
from  one  of  the  firm  who  were  the  agents  of  T,  B. 
MolyneuXy  and  recovers,  in  fact,  the  value  of  the  goods 
never  paid  for.       ^ 

Under  these  circumstances,  I  apprehend  that  if  I 
were  to  assist  the  petitioner  to  deliver  himself  from  the 
proof  which  he  has  himself  made,  I  should  either  leave 
the  matter  where  it  stands,  or  assist  in  doing  moral 
injustice.  I  cannot  for  such  a  purpose  deliver  a  party 
from  the  position  in  which  he  has  placed  himself.  The 
order  must  be  as  follows : 

''The  said  several  parties  by  their  said  counsel 
agreeing,  and  submitting  that  the  said  motion 
should  be  considered  and  treated  as  a  petition  of 
rehearing  of  the  said  former  petitions  and  order, 
and  should  also  be  considered  and  treated  as  a 
petition  presented  and  intituled  '  In  the  matter 
of  T.  B.  Molyneux,  a  bankrupt,'  as  well  as 
'  In  the  matter  of  C  Humberston  and  S.  Frods- 
hanif  bankrupts,'  and  the  said  A.  L.  Molyneux^ 
J.  Chaffers  and  J.  FolUit  declining  to  consent 
that  the  proof  for  2086Z.  7*.  8rf.,  made  by  the  said 
T.  Brancher  under  the  fiat  in  the  bankruptcy 
against  the  said  T.  B.  Molyneux^  should  be  ex- 
punged, withdrawn  or  reduced,  and  insisting  on 
such  proof  standing,  this  Court  doth  order  that 
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the  said  former  order  of  this  Court,  dated  the       1845. 
8th  day  of  August,  1844,  be  varied,  and  as  varied      £,  p^^ 
do  stand  as  follows,  and  doth  accordingly,  upon     ^^J^SJJJ^ 
the  said  motion  and  petitions,  declare  that  the 
said  proof,  made  by  the  ssdd  T.  JBrancker  under 
the  fiat  issued  against  the  said  bankrupt  T.  B. 
Molyneux,  ought  not  to  be  expunged,  withdrawn 
or  reduced,  and  that  under  the  circumstances  of 
the  case,  the  right  of  the  said'il.  Z.  Molyneux, 
J.  Chaffetf  and  J.  FoUett,  as  assignees  of  the 
estate  of  the  said  bankrupt  T,  B.  Molyneux,  to 
prove  against  the  estate  of  the  said  bankrupts 
C  HumbersUm  and  S.  Frodsham^  was  not  nor  is 
defeated,  prejudiced  or  diminished,  by  means  of 
the  said   T.   B.    Molyneux  having  had  credit 
given  him  by  Molyneux,  Tat/lor  k  Co.,  in  the 
account  between  Molyneux,  Taylor  &  Co.,  and 
the  said  jT.  B.   Molyneux,  for  the  proceeds  of 
the  cotton  in  question  or  any  part  thereof,  or 
having  in  that  manner  had  the  benefit  thereof,  or 
by  means  of  the  action  brought  against  B.  Moly- 
neux by  the  said  assignees  of  the  estate  of  C 
Humberston  and  S.  Frodsham,  or  any  proceed- 
ings in  that  action ;  and  with  that  declaration  it 
is  ordered,  that  the  said  A.  Z.  Molyneux,  J. 
Chaffers  and  J.  Follett,  as  such  assignees  as 
aforesaid,  be  at  liberty  to  go  in  under  the  said  fiat 
issued  against  the  said   C  Humberston  and  S. 
Frodsham,  and  make  such  amount  of  proof  in 
respect  of  the  said  alleged  debt  or  sum  of  3036/. 
16«.  Id.,  or  any  part  thereof,  ad  they  can  establish, 
and  be  paid  a  dividend  or  dividends  on  sucti 
proof  rateably  with  the  other  creditors  of  the 
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1845.  stud  bankrupt  under  such  fiat,  and  that  the  Com- 

£2  paiie  missioner  of  her  Majesty's  Court  of  Bankruptcy, 

aAd^iSbrak  acting  in  prosecution  of  the  said  fiat,  do  receive 

and  admit  such  proof  accordingly;  but  this  order 
is  to  be  without  prejudice  to  any  question  as  to 
the  amount  proveable  under  this  order,  or  to  the 
question  whether  the  said  bankrupt  T.  B.  Moly- 
neux  is  to  join  in  such  proof;  and  this  Court 
doth  order  that  the  said  petition  of  the  said  T. 
JBrancker  and  others  be  and  the  same  is  hereby 
dismissed;  and  it  is  ordered  that  the  costs  of 
both  parties,  of  and  occasioned  by  both  the 
said  petitions,  and  of  and  occasioned  by  the  said 
order  hereby  varied,  and  of  and  occasioned  by 
the  said  motion,  be  paid  to  them  in  manner  here- 
inafter mentioned  out  of  the  estate  of  the  said 
C  Humberstan  and  S.  Frodsham  (a)." 

(a)  This  decision  has  been  affirmed  by  the  Lord  Chancellor  on  appeal. 
Seepoit. 


Ex  parte  JOSEPH  WOOD  and  THOMAS  WOOD. 
—In  the  matter  of  THOMAS  TODD,  and  in  the 
UncoW.inn,       matter  of  FRANCIS  DEFLINNE. 

FebrtMty  12tA. 

name  of  one  of  decision  of  the  Court  of  Review  in  that  case,  i)MX  Joseph 

them  onl^,  and  '  ^ 

upon  a  disso-      Wood  was  entitled  to  prove  against  the  separate  estate  of 

lution,  that  one  &  « 

continues  the      Thcmos  Todd,  and  before  the  hearing  of  the  special  case, 

business,  the 
other  retiring ; 

but  no  apparent  change  takes  place  in  the  firm.  By  the  agreement  on  the  dissolution,  the 
stock  in  trade  belongs  to  the  continuing  partner,  who  afterwards  becomes  bankrupt.  The 
stock  in  trade  is  sold  by  his  assignees  as  his  separate  property,  and  the  retired  partner,  though 
cognizant  of  the  fact,  makes  uo  objection  or  claim  on  the  retired  partner  becoming  bankrupt. 
Ihldf  that  the  stock  in  trade  was  not  iu  the  reputed  ownership  of  the  two,  but  ought  to  be 
administered  as  the  separate  estate  of  tbe  continuing  partner. 
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Jouph  Wood  proved  his  debt  of  3000/.,  and  8iL  Is.  M.       IS^^* 
for  interest,  under  the  fiat  against  T.  Todd,  as  the  sepa-      ^  _^ 
rate  debt  of    T.    Todd,  and  the  question  now  was    gi^u^er. 
whether  the  stock  in  trade  ought  to  be  administered  as 
the  separate  estate  of  71  Todd. 

It  appeared  that  from  the  time  of  the  dissolution  of  the 
partnership  in  January,  1837,  up  to  and  at  the  time  of 
TodJt$  bankruptcy,  Todd  remained  in  the  actual  pos- 
session and  ownership  of  all  the  property,  which  had 
belonged  to  the  partnership  while  it  subsisted,  and  of  such 
property  as  he  subsequently  acquired.  One  of  the  cre- 
ditors of  T.  Todd  brought  an  action  against  Deflinne, 
upon  the  allegation  that  Deflinne  continued  liable  as  the 
partner  of  Todd  up  to  the  time  of  the  bankruptcy,  not- 
withstanding the  dissolution,  by  reason  that  sufficient 
noUce  of  such  dissolution  had  not  been  given.  The  action 
was  tried  at  the  Liverpool  Spring  Assizes  in  1843,  when 
a  verdict  was  returned  for  the  plaintifi*,  and  a  new  trial 
having  been  ordered,  the  action  was  again  tried  at  the 
Liverpool  Summer  Assizes  in  1844,  when  a  verdict  was 
again  returned  for  the  plaintiff.  All  the  assets  which 
had  been  received  by  the  assignees  were  carried  into  one 
account,  and  were  treated  as  the  separate  estate  of  Todd, 
and  as  distributable  among  his  separate  creditors,  and 
before  the  appointment  of  the  official  assignee,  the  cre- 
ditors' assignees  styled  themselves  in  the  banking  ac- 
count with  the  Msnchester  and  Liverpool  District 
Banking  Company,  as  assignees  of  Todd.  They  adver- 
tised for  sale  the  stock  and  effects  which  at  the  time  of 
his  bankruptcy  were  in  his  possession,  and  sold  as 
his  assignees,  and  in  that  character  alone  received  the 
proceeds. 

Upon  the  appointment  of  the  official  assignee,  the 
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1845.  balance  in  the  bands  of  the  creditors'  assignee  amounted 
£i  parte  ^^  ^^^  ^^™  ^^  8186/.  Ss.  8d.f  which  had  been  in  a 
•ndaootiwr.  P^^^  measure  realized  by  the  sales,  and  although 
several  persons,  alleging  themselves  to  be  creditors  of 
Todd  and  Defiinne,  had  been  admitted  to  prove  debts 
under  the  fiat  against  Todd,  yet  they  had  only  been  so 
admitted  for  the  purpose  of  enabling  them  to  vote  in  the 
choice  of  assignees,  and  not  for  the  purpose  of  receiving 
dividends. 

A  meeting  for  the  purpose  of  declaring  a  dividend  of 
ToddHs  estate  was  held  on  the  15th  of  July,  1844,  when 
the  Commissioner  acting  in  the  prosecution  of  the  fiat, 
having  been  informed  that  a  new  trial  had  been  granted 
in  the  above-mentioned  action,  observed  that  it  might 
become  necessary  for  the  creditors  who  had  proved  in 
respect  of  debts  due  to  them  from  Todd  and  Defiinne 
jointly  to  apply  to  amend  their  proofs,  in  order  to  be 
entitled  to  receive  dividends  rateably  with  those  creditors 
who  had  proved  against  the  estate  of  Todd  alone. 

Ultimately  the  Commissioner  decided,  that  as  the 
matter  then  stood,  he  could  only  consider  the  assets 
which  had  been  realized  under  the  fiat  as  the  separate 
assets  of  Todd,  and  order  the  distribution  thereof 
amongst  the  creditors  who  had  proved  against  his  estate 
separately.  He  however  ordered  the  meeting  to  be 
acyourned  until  the  I4th  of  November,  1 844,  in  order 
to  give  the  creditors,  who  had  proved  debts  due  to  them 
from  Todd  and  Defiinne  jointly,  an  opportunity  of  apply- 
ing to  amend  their  respective  proofs,  if  they  thought 
proper  so  to  do,  and  also  to  give  time  to  ascertain  the 
result  of  the  appeal  to  the  Lord  Chancellor  which  was 
then  pending,  as  well  as  to  ascertain  what  the  verdict 
would  be  in  the  second  trial  of  the  action* 
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On  the  26th  of  September,  1844,  a  fiat  issued  against       l^^^* 
DeJKnne,  and  on  the   13th   of  November,   1844,  the       Expaite 
assignees  obtained  ex  parte  the  usual  order  for  the  Com-    ^nj^^^r. 
missioner  to  cause  distinct  accounts  to  be  kept  of  the 
joint  estate  or  partnership  firm  of  Todd  and  Deflinne,  if 
there  should  be  any  such  joint  estate,  as  well  as  of  the 
separate  estate  of  Todd,  with  the  usual  consequential 
directions. 

The  Commissioner  decided  that  the  estate  of  Todd, 
which  had  been  possessed  by  the  assignees  (except  the 
amount  realized  from  the  furniture  of  Todd)^  formed  the 
joint  estate  of  Todd  and  Deflinne,  and  expressed  his 
determination  to  order  a  dividend  thereof  to  be  declared 
amongst  the  trade  creditors  of  Todd  at  the  time  of  his 
bankruptcy,  who  had  proved  debts  under  the  fiat,  without 
distinguishing  whether  such  creditors  did  or  did  not  know 
that  Deflinne  had  been  or  continued  to  be  a  partner 
with  Todd.  The  Commissioner  also  decided,  that 
inasmuch  as  the  petitioners  had  proved  their  debts  as 
separate  creditors  of  ToM,  and  had  brought  actions 
against  Deflinne  in  respect  of  their  several  bonds,  they 
had  elected  (o  go  upon  the  respective  separate  estates, 
and  were  not  entitled  to  receive  any  dividend  out  of  the 
fimd  which  the  Commissioner  had  so  decided  to  form 
joint  estate. 

The  prayer  of  the  present  petition  was,  that  it  might 
be  declared  that  the  manner  in  which  the  Commissioner 
had  expressed  his  intention  of  dividing  and  distributing 
the  estate  mentioned  in  the  petition,  was  erroneous,  and 
that  the  declaration  of  any  dividend  upon  the  principle 
of  the  determination  of  the  Commissioner  might  be 
stayed,    and    that  it  might   be   declared  that  all  the 
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1845.       estate  and  effiscts  of  which  Todd  was  in  possession  at 
EzMrtt      ^^^  ^"^  ^^  ^^  bankruptcy,  and  which  had  l^en  or 
uJ^^Z^    should  be  realised  under  the  fiat  agunst  hiiD»  formed  the 
separate  estate  of  Todd* 

Mr.  BuaeU  and  Mr.  Bacon  in  support  of  the  petition. 
The  dissolution  of  partnership  took  place  on  the  Snd  <^ 
January,  1837,  and  Todd  retained  the  whole  of  the  stock 
and  effects  of  the  partnership  (torn  the  time  of  the  disso- 
lution, Deflimie  having  no  interest  or  any  right  to  inter- 
fere. Even  if  it  could  be  shown  that  Todd  was  not  the 
actual  owner  of  the  property  which  had  been  realised  by 
the  assignees,  yet  that  property  was  nevertheless  in 
the  order  and  disposition  of  Todd  alone  at  the  time  of 
his  bankruptcy.  The  fact  of  De^inne  being  liable  at 
law  to  some  of  the  creditors  of  Todd,  by  reason  of  no 
sufficient  public  notice  having  been  ^ven  of  the  disso- 
lution of  partnership,  could  make  no  difference. 

Mr.  JRoU  and  Mr#  Woobyek  for  the  assignees.  The 
goods  originally  belonged  to  Todd  and  JhfiimMi  it  is 
incumbent  upon  those  who  daim  them  as  the  separate 
property  of  Todd  to  show  that  the  change  of  ownership 
took  place  with  sufficient  notoriety  to  prevent  the  repu- 
tation of  ownership  continuing.  It  makes  no  difference 
as  to  reputed  ownership,  that  one  of  the  reputed 
owners  was  the  real  owner,  for  it  is  not  necessary 
that  the  reputed  ownership  should  be  altogether  aff- 
ront ownership ;  JEx  parte  Enderhf  (a>  Ex  parU 
Htmtar  (b)  decided  long  ago  that  although  the  proper^ 
of  a  partnership  belong  to  one  or  more  members  of  it^ 
yet  in  bankruptcy  it  is  administered  to  the  joint  creditors 

(a)  2  B.  &  C.  389.  (6)  3  Ro,  382. 
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as  Mongiog  to  them  all.    They  also  cited  JBx  parU       ^^^« 


Jaekicn  (a).  Ex  pule 

WOOB 

Mr.  jRussett  in  reply. 

The  Chief  Judob. — Ihdd  and  Deflimne  were  part- 
ners, and  the  stock  in  trade  belonged  to  the  partner- 
ship. The  partnership  was  dissolved  by  an  agreement, 
fair  and  complete  as  between  the  partners  themselves* 
A  part  of  the  agreement  was,  that  the  stock  in  trade 
should  belong  to  Todd,  and  as  between  Todd  and 
Defluma  it  was  delivered  accordmg  to  the  intention  of 
the  parties. 

The  dissolution,  however,  it  is  said,  was  not  sufficiently 
published,  and  it  has  been  argued  that  for  want  of  pub- 
lication of  the  dissolution,  and  on  account  of  the  absence 
of  any  change  of  the  style  of  the  firm,  Deflinne  remained 
liable  to  the  debts  contracted  by  Todd  alone,  after  the 
dissolution,  with  persons  who  had  been  aware  of  the 
partnership  and  not  of  the  dissolution.  It  is  also 
assumed  in  the  argument,  that  as  to  the  world  the  two 
appeared  as  owners  of  the  stock  in  trade,  that  is  to  say, 
that  by  the  consent  and  permission  of  Todd,  the  true 
owner,  DefKnne  and  Todd  had  in  their  possession,  order 
and  disposition,  goods  wheieof  they  were  the  reputed 
owners,  the  true  title  being  in  Todd  alone* 

Todd  becomes  bankrupt,  Todd  alone.  The  assignees 
under  his  bankruptcy  claim  the  goods  and  seize  them  as 
his*  They  sell  them  as  bis,  and  receive  the  proceeds. 
DefUnMe  is  aware  of  this,  and  makes  no  claim  to  the 
goods.  He  admits  by  his  conduct  the  title  of  the 
assignees  to  sell.    His  conduct  amounts  to  a  declaration 

(a)  1  yes.JQD.  181. 
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1845. 


£x  parte 

Wood 

and  another. 


that  he  had  no  interest  in  them — to  a  virtual  disclaimer 
of  interest.  In  point  of  fact,  this  disclaimer  was  in 
accordance  with  the  true  state  of  the  title  as  between 
the  two. 

After  all  this,  Defiinne  commits  an  act  of  bankruptcy, 
and  becomes  bankrupt,  and  no  question  could  arise  as  to 
the  title  to  the  goods,  or  as  to  the  application  of  the 
proceeds,  but  for  the  statutory  law  as  to  order  and  dis- 
position. 

The  single  question  is,  whether  under  the  circum- 
stances of  the  case  the  72nd  section  of  the  act  varies  the 
true  title  as  to  the  administration  of  the  property.  The 
words  of  the  section  are,  '*!{  any  bankrupt,  at  the  time  of 
his  bankruptcy,  shall,  by  the  consent  and  permission  of 
the  true  owner  thereof,  have  in  his  possession,  order  or 
disposition,  any  goods  whereof  he  was  the  reputed 
owner,  &c."  To  try  the  question  of  the  application  of 
the  statute,  we  must  ask  this  question,  whether  Todd 
and  Deflinne  had  in  their  possession  at  their  bankruptcy, 
by  the  consent  and  permission  of  Toddf  any  goods  of 
Toddf  whereof  Todd  and  Deflinne  were  reputed  owners* 
I  am  of  opinion  that  this  state  of  things  did  not  exist, 
that  the  statute  has  no  application,  and  that  the  goods 
must  be  administered  as  the  separate  estate  of  Todd. 


Ex  parte  CHARLES  BROOKS  TEAGUE.— In  the 
matter  of  FREDERICK  ARNOLD  BERRENGER. 

February  I2th* 

Where  an  offi-  XHE  petition  Stated  that  the  petitioner  was  the  solicitor 
had  been  ap-      to  the  fi»t,  and  it  prayed  payment  of  his  bill  of  costs. 

pointed,  but 

althongfa  three  meetings  had  been  advertised  for  the  choice  of  assignees,  no  creditor  attended, 
and  the  bankrupt  passied  his  last  examination  :  Held,  that  the  bill  of  the  solicitor  to  the 
petitioning  creoitor  was  payable  out  of  the  assets  realized,  although  there  would  not  then 
remain  any  fund  to  pay  the  10/.  and  20L  made  payable  by  the  1  &  2  Will.  4,  c.  56,  ss.  46 
and  65,  the  bankrupt  having  obtained  his  certificate,  and  an  affidavit  being  made  of  there 
being  no  probability  that  any  creditor  would  come  in  and  prove. 
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The  fiat  issued  October  10th,  1844.    On  October  11th        1845 
an  official  assignee  was  appointed.     On  October  15th  a      ^T"^ 

Ex  parte 

meeting  was  advertised  for  the  26th  for  proof  of  debts      Txaqub. 
and  choice  of  assignees,  and  another  meeting  for  proof 
of  debts,  and  the  bankrupt's  last  examination  for  Novem- 
ber 27th. 

No  creditor  attended  at  the  first  meeting,  and  the 
choice  was  adjourned  till  the  27th  of  November,  and 
then  no  creditor  attending,  the  choice  and  the  last  exfr* 
mination  were  adjourned  till  December  24th,  on  which 
day,  no  creditor  attending,  the  bankrupt  passed  his  last 
examination. 

The  assets  amounted  only  to  62Z.  6s»  3d.,  which  had 
been  received  by  the  official  assignee,  and  out  of  this 
sum  the  petitioner's  bill  up  to  November  27th  had  been 
paid,  leaving  SSL  in  the  hands  of  the  official  assignee. 
The  subsequent  costs  had  been  taxed  at  II L  Is.  lOd., 
and  on  the  petitioner's  applying  for  payment  of  them, 
the  Commissioner  refused  to  direct  them  to  be  paid,  on 
the  ground  that  the  two  sums  of  20/.  and  lOZ.  payable 
under  the  1  &  2  Will.  4,  ss.  46  and  55  (a),  must  be 
first  paid. 

(a)  1  &  2  Will.  4,c66,  s.  46,  "  That  tliere  Bball  beptid  to  the  said  Ac- 
couDtant  GenenU  to  be  placed  by  bim  to  tbe  like  account,  by  the  official 
aasisnee  of  each  bankrupt's  estate  to  be  administered  in  the  said  Court  of 
Bankniptcy,  out  of  the  first  monies  that  shall  come  into  his  hands,  aod  imme- 
diately after  the  choice  of  assignees  by  the  Commissioners,  the  sum  of  20/., 

Sect.  55.  "  That  for  the  purpose  of  raising  a  fund  to  meet  the  compen- 
lations  hereinbefore  directed  to  be  made  to  the  said  patentees  and  commis* 
Moners  of  bankrupt,  there  shall  be  paid  by  the  official  assignee  of  each 
bankrupt's  estate  to  be  administered  in  the  said  Court  of  Bankruptcy,  imme- 
diately after  the  choice  of  the  assignees  by  the  creditors,  or  so  soon  after- 
wards as  a  sufficient  sum  shall  come  into  his  hands  for  the  purpose,  over 
and  beyond  tbe  sum  hereinbefore  directed  to  be  paid  by  such  official 
assignee,  the  sum  of  lOi.  into  the  Bank  of  England,  to  the  credit  of  the  said 
Aoconntant-Gencral,  to  be  carried  to  a  separate  account  to  be  intituled^ 
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1845.  Mr.  Olasse  in  support  of  the  petitioiL     The  peti- 

"^^^  titioner's  bUl  must  first  be  paid,  that  being  by  the  act 
TiAoui  6  Oeo.  4,  c.  16,  s.  14  (a),  payable  out  of  the  '*  first 
monies"  got  in,  and  although  the  same  words  are  used 
in  the  1  &  2  Will  4,  c.  66,  s.  4,  yet  they  must  be  taken 
as  subject  to  the  former  provision,  which  is  not  altered 
or  repealed  by  the  1  &  2  WiU.  4,  c.  66.  Besides,  the 
monies  directed  to  be  paid  by  the  latter  enactment  are 
not  payable  till  after  the  choice  of  assignees,  and  it  is 
obvious  that  there  will  never  be  any  choice  here  (ft). 

Mr.  Anderdon  for  the  official  assignee. 

The  Chief  Ju0OB«— 6  Oeo,  4,  c.  16,  s.  14,  seems 
difiicult  to  be  reconciled  with  1  &  2  WUl  4,  c.  66,  s.  46, 
and  if  they  are  inconsistent,  I  suppose  that  courts  of 
justice  must  decide  on  the  principle  that  lege$  poBUricres 
priores  contrariaa  abrogant    As  to  the  solicitor's  bill  not 

'  TIm  Sscielaiy  of  Bankntpti'  Compesiation  Accovnt/  and  in  like  numner 
there  shall  be  paid  to  the  said  Accountant  General,  to  be  placed  by  him  to 
the  like  account^  by  such  official  assigoee,  for  eveiy  sitting  of  the  said  Court 
of  Bankroptcy,  or  of  any  division  judge  or  commissioner  thereof,  other  than 
the  sitting  at  which  any  person  may  be  adjudged  a  bankrupt,  or  any  sitting 
for  the  choice  of  aisignees*  or  any  sitting  for  reoeiTing  piooft  of  debt  prior 
to  such  choice,  or  any  sitting  at  which  any  bankrupt  shall  pass  his  or  her 
last  examination,  or  any  sitting  at  which  any  dividend  shall  be  declaffed»  or 
any  sitting  at  which  the  bankrupt's  certiiioate  shall  be  signed  by  the  eom- 
misiionefs,  the  sum  of  1^" 

(a)  6  Oeo.  4,  c  16,  s.  14,  '<  That  the  petitiiNung  creditor  or  creditors 
shall  at  his  or  their  own  costs  sue  forth  and  prosecute  the  commission  until 
the  choice  of  assignees,  and  the  commissioners  shall  at  the  meeting  for  soeh 
choioe  ascertain  such  costs,  and  by  writing  under  ihmt  bands  direct  the 
assignees  (who  are  hereby  thereto  required)  to  reimburse  such  petitioning 
creditor  or  creditors  such  costs  out  of  the  first  money  that  shall  be  got  in 
under  the  commission." 

(6)  The  same  argument  applies  to  the  solicitor's  bill,  which  by  6  Gm.  4, 
0. 16,  s.  14,  IS  not  payable  till  the  choice  of  assignees. 
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beingpayaUe  uader6  Geo*4»c*  16,8. 14,  until  the  choice,       ^^^' 
I  could,  under  the  general  juiiadiction,  order  a  solicitor      ex  pwte 
to  be  paid  out  of  a  fund  in  court;  and  if  I  could  be        "^    *• 
judicially  satisfied  that  no  creditor  would  prove,  and  the 
bankrupt  obtained  his  certificate,  I  might  make  the  order 
8ongfat,butas  he  has  not  obtained  his  certificate,  any  after- 
acquired  property  (such  as  a  legacy)  would  go  to  the  cre- 
ditors, and  then  perhaps  they  would  come  in  and  prove* 
If  the  bankrupt  obtains  his  certificate,  and  it  can  be  shown 
that  there  is  no  probability  that  any  proof  will  ever  be 
made,  the  inclination  of  my  opinion  may  be  in  favour  of 
the  costs  against  the  fees. 
The  petition  was  ordered  to  stand  over. 

On  the  petition  being  mentioned  agun  on  this  day,       Fehmaiy  WK 

Mr.  Glaae,  for  the^petitioner,  produced  an  affidavit  of 
thore  being  no  probability  of  a  choice  of  creditors' 
assignees  ever  taking  place. 

Mr.  Anderdan,  for  the  official  assignee,  offered  to  pay. 

The  Chiep  Judge. — I  think  that  I  may  assume  that 
there  will  be  no  choice  of  assignees^and  as  the  public  right 
does  not  accrue  until  the  choice,  you  may  take  the  order. 


Ex   parte  JAMES  DIAMOND.— In  the  matter  of 

JAMES  DIAMOND. 

This  was  the  petition  of  the  bankrupt  to  have  the  fiat  On  a  petition  of 

tlio  bAnknipt} 

annulled  with  the  consent  of  all  the  creditors  who  had  with  the  oouent 

of  all  Uie  era- 
cliton  who  had  proved,  to  annal  the  fiat,  the  CommistioDer  refused  to  lign  the  leqninte  certi- 
ficate, nnless  the  fees  of  201.  and  10<.  payable  under  1  &  2  Will.  4,  c.  56,  aa.  46  and  66, 
were  paid.    There  were  no  aaaets.    The  fiat  waa  ordered  to  be  annulled  on  the  registrar  being 
satisfied  of  the  concunence  of  the  creditors. 
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Ez  parte 

DjAJCOKD. 
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proved.  On  application  to  the  Commissioner  to  certify 
in  the  usual  way  that  the  petitioner  had  surrendered, 
and  submitted  to  be  examined,  and  that  the  consenting 
parties  were  the  only  creditors  who  had  proved  under 
the  fiat,  the  Commissioner  (Mr.  Fane)  refiised  to  sign 
the  certificate,  unless  the  fees  of  ^/.  and  102.,  made 
payable  by  the  1  &  S  WiiL  4,  c.  56,  ss.  46  and  55,  were 
paid. 

No  assets  had  been  received. 

The  petitioner  prayed  that  the  Commissioner  might 
be  ordered  to  certify,  or  that  the  fiat  might  be  annulled 
without  his  certificate. 


Mr.  Rolt  in  support  of  the  petition  cited  Ex 
Oreen(a). 


parte 


The  Court  ordered  the  fiat  to  be  annulled,  on  the 
registrar  being  satisfied  that  all  the  creditors  who  had 
proved  concurred  in  the  application. 

(a)  1  M.  D.&D.174. 


Ex   parte   JAMES    MILLER.  — In   the   matter    of 
,     , ,  ,  JAMES  MILLER. 

A  meeting  and    THIS  was  the  petition  of  the  bankrupt,  with  the  con- 

nietin^'aw^eld  ®®"*  ^^  *^'  *^®  creditors  who  had  proved,  to  have  the  fiat 

for  the  choice     annulled. 

of  MMigneeSy 

but  none  are  chosen.    Htld,  that  the  payment  of  IL  directed  by  \  6c  2  Will,  4,  c.  66,  s.  65, 

to  be  made  for  every  sitting  other  than  any  sitting  for  the  choice  of  assignees,  ttc,  was  not 

due  on  either  of  the  above  sittings. 

On  the  bankrupt  petitioning  to  annul  the  fiat  with  the  consent  of  the  creditors,  and  the 
Comnissiouers  refusing  to  sign  the  usual  certificate  until  the  above  fees,  and  the  fees  of  20i. 
and  10/.  payable  nnder  the  same  act  (ss.  46  and  55)  were  paid  :  Held,  that  the  fiat  eu^ht 
to  be  annulled  on  payment  out  of  the  fund  realized  of  the  expenses  and  a  proper  remuneratioi|^ 
of  the  official  assignee,  to  be  ascertained  by  the  Commissioner. 
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The  adjudication  took  place  January  3  Ist.    A  meeting        1 845. 
for  the  choice  of  assignees  was  held  on  February  18th,      Exrt 
and  adjourned   to  the  26th,   but  no  choice  had  been      ^'il»r« 
made.    The  bankrupt's  business  had  been  carried  on  for 
a  time  by  the  official  assignee,  and  the  assets  in  hand 
amounted  to  SSL     The  Commissioner  (Mr.  Holroyd) 
refused  to  sign  the  usual  certificate,  that  the  bankrupt 
had  surrendered  and  submitted  to  be  examined,  and  that 
the  consenting  parties  were  all  the  creditors  who  had 
proved,  until  the  fees  of  20/.  and  10/.,  made  payable  by 
1  &  2  Will,  4,  c.  56,  ss.  46  and  55,  were  paid,  and  also 
the  expenses  and  remuneration  to  the  official  assignee,  and 
the  sum  of  1/.,  made  payable  by  sect.  55,  for  each  sitting 
other  than  a  sitting  for  the  choice  of  assignees,  &c  (a). 

Mr.  Birdf  in  support  of  the  petition,  cited  Ex  parte 
Diamond  (b)  and  Ex  parte  Green  (c). 

Mr.  Holt  for  the  official  assignee.  This  case  differs 
from  Ex  parte  Diamond^  for  there  there  were  no  assets, 
while  here  there  are  enough  to  pay  the  expenses.  The 
creditors  used  the  Court  of  Bankruptcy  as  a  means  of 
bringing  about  a  compromise,  and  now  they  do  not  wish 
to  pay  the  fees  to  the  officers  of  the  Court.  In  Ex  parte 
Green  no  assets  had  been  got  in.  The  expenses  and 
remuneration  of  the  official  assignee  must  be  paid,  and 
the  fees  of  1/.  on  the  sittings;  for  they  were  not  sittings  for 
the  choice  of  assignees,  none  having  been  chosen;  at  all 
events  the  act  did  not  mean  to  exempt  from  the  1/.  pay- 
ment more  than  one  sitting  for  the  choice  of  assignees. 

The  Chief  Judge. — I  am  of  opinion  that  the  pay- 

(«)  See  Dote  to  last  case.       (6)  See  last  case.       (c)  1  M .  D.  &  D.  174. 
VOL,  I,  TU 
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1845.  ments  of  20L  and  10/.  do  not  become  due  till  the  choice 
Kx  parte  ^^  assignees  by  the  creditors  in  the  usual  way.  1  think 
MiixER.  3]gQ  ij^^^  g^^  adjourned  meeting  for  the  choice  of  assignees 
is  a  meeting  for  the  choice,  and  that  there  has  therefore 
been  no  meeting  on  which  the  I  /.  is  payable.  But  I  think 
that  the  expenses  must  be  paid  out  of  the  fund  in  hand, 
and  that  there  should  be  a  reference  to  the  Commissioner 
to  ascertain  them,  including  the  costs  of  this  petition. 

The  Order  was,  that  it  be  referred  to  the  Commis- 
sioner to  take  an  account  of  all  proper  expenses 
incurred  by  the  official  assignee  under  the  fiat,  and 
he  was  to  allow  the  official  assignee  such  remu- 
neration for  his  services  as  under  the  circum- 
stances should  appear  proper,  the  costs  of  the 
petition  included.     Fiat  annulled. 


Ex  parte  CHARLES  ALLEN   YOUNG  and  AN- 
lAncMsinn.       THONY   FOTHERGILL   BAINBRIDGE— In 

March  17  8(  20, 

and  the  matter  of  WILLIAM  ALFRED  WORTH. 

April  9. 

Form  of  order     ONE  of  the  petitioners  was  the  sole  creditors'  assii?nee, 

upon  a  petition  o        ^ 

of  an  equitable    and  tills  was  the  petition  of  himself  and  his  partner, 

mortgagee,  who  ' 

was  sole  credi-    who  were  brewers,  and  equitable  mortgagees  of  a  public 

tors'  assignee. 

house  belonging  to  the  bankrupt,  praying  for  a  sale, 
with  liberty  for  the  petitioners  to  bid,  the  Commissioner 
appointing  a  solicitor  to  conduct  the  sale  on  behalf  of 
the  estate. 

A  written  consent  to  the  petitioners  being  allowed  to 
bid  had  been  signed  by  all  the  creditors  who  had  proved, 
in  the  following  terms : — "  W^e,  the  undersigned  cre- 
ditors of  IF.  A.  Worth,  late' of  the  Cock  and  Crown 
public  house,  Hampstead,  in  the  county  of  Middlesex, 
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victualler*  a  bankrupt,  and  who  have  severally  proved        18^^« 

debts  against  his  estatei  do  hereby  consent  and  agree       £x  parte 

that  C  A'  Young  and  A.  F.  Bainhridgej  of  Wandsworth,     ^nd  another. 

in  the  county  of  Surrey,  brewers,  equitable  mortgagees 

of  the  said  messuage  and  premises  called  the  Cock  and 

Crown  aforesaid,  and  which  said  C.  A.  Young  is  also 

assignee  of  the  estate  and  effects  of  the  said  bankrupt, 

shall  have  liberty  to  bid  at  any  sale  of  the  said  premises 

for  the  purehase  of  the  same  or  any  part  thereof.    And 

we  do  further  consent  and  agree  to  any  order  which  the 

Court  of  Review  may  think  proper  to  make  as  to  such 

sale  and  liberty  to  bid,  or  to  any  other  order  which  the 

said  Court  of  Review  may  make  with  reference  to  a  sale 

of  the  said  messuage  and  premises  called  the  Cock  and 

Crown  aforesaid. 

Mr.  Bichner  in  support  of  the  petition.     In  a  case  of 
JEr  parte  Hollyman  (a),  heard  before  your  Honor,  an 

(a)  The  following  were  the  orders  in  this  case : 

«*  Tuesday,  13th  of  February,  1844. 
"  In  the  matter  of  Th<mai  Stokes,  a  Bankrupt. 

"  Whereas  Wm,  Hollyman,  of  Clevedon,  in  the  county  of  Somerset, 
Gent,  did  on,  &c.,  praying  that  the  said  petitioner  might  be  at  liberty,  by 
himself  or  his  agent  or  agents^  to  bid  for  and  purchase  the  said  messuage 
or  hotel,  lawn,  garden,  stables,  coach-houses,  brewery,  &c.  mentioned  in 
the  said  petition,  at  the  sale  on  the  I5th  of  February  next.  Now  on  hear- 
ing, &c.,  and  what  was  alleged  by  Mr.  Heathfield,  of  counsel  for  the  peti- 
tioner, oflering  to  pay  the  sum  of  3700/.  for  the  messuage  or  hotel,  lawn, 
garden,  stables,  coach-houses,  brewery,  erections,  buildings,  strip  or  piece 
of  ground  and  hereditaments  in  the  said  petition  mentioned,  &c.,  this 
Court  doth  order  the  said  messuage  or  hotel,  lawn,  garden,  stables,  &c.  in 
the  said  petition  mentioned  as  having  been  advertised  for  sale  on  the  15th 
day  of  February  instant,  be  not  sold  unless  for  a  sum  exceeding  3700/." 

''  Friday,  1st  day  of  March,  1844. 
'*  Tq  the  matter  of  Thomas  Stokes^  a  Bankrupt. 
"Whereas  Wm.  HoUyman  preferred   his  petition  to  this  Court,  and 
wherein  this  Court  made  an  order  on  the  13th  day  of  February  last,  and 

1.2 
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1845. 


£z  parte 

YOUNO 

and  another. 


order  was  made  giving  the  assignee  permission  to  pur« 
chase  part  of  the  bankrupt's  estate.  In  In  re  Salis- 
bury (a)  a  mortgageei  who  was  sole  assignee,  was  per« 
mitted  to  bid  upon  terms. 


Mr.  Smythe  appeared  for  the  bankrupt. 


Uarch  20. 


The  Chief  Judge,  after  reading  the  order  in  Ex 
parte  HoUyman,  remarked  that  the  petitioner  was  not 
the  sole  assignee  there,  and  said  he  had  the  greatest  ob- 
jection to  the  same  person  being  vendor  and  purchaser, 
and  that  there  must  at  all  events  be  an  affidavit  of  the 
value  of  the  property,  before  he  could  make  any  order 
upon  the  petition. 

On  this  day  Mr.  Bichner  produced  an  affidavit  that 
the  property  was  worth  only  S50Z.,  and  said  the  petitioners 
were  willing  to  give  700/.,  and  cited  Anon^ifi),  inc., 

whereas  a  motion  was  on  this  day  made  unto  this  Court  by  Mr.  Hiathfi$ld, 
of  counsel  for  the  said  petitioner,  praying  that  the  said  Wm,  HcUyman 
might  be  declared  the  puit.haser  of  the  messuage,  &c.  at  or  for  the  price  of 
3700/.  Now  upon  hearing  the  said  petition  and  order,  and  the  affidavit  of 
George  Clement  Harril,  filed  in  support  of  the  motion,  and  what  was  alleged 
by  the  said  counsel  in  suppoit  of  his  said  motion,  and  by  Mr,  Sturg§oH,  of 
counsel  for  the  respondents,  the  other  assignees  of  the  estate  oi  the  said 
bankrupt,  aud  also  for  the  respondents,  the  first  mortgagees,  George  Rogert 
and  Francis  Shorty  appearing  and  not  opposing,  this  Court  doth  declate  that 
the  said  petitioner  is  to  be  at  liberty  to  purchase  the  said  messuage,  &c.  at 
or  for  the  price  or  sum  of  3700/. ,  provided  the  Commissioner  of  her  Majesty's 
Court  of  Bankruptcy,  acting  in  the  prosecution  of  the  fiat  issued  against 
the  said  bankrupt,  shall  be  of  opinion  that  it  is  for  the  benefit  of  the  estate 
of  the  said  bankrupt,  that  the  eaid  petitioner  should  so  purchase  the  said 
hereditaments  for  such  sum,  and  it  is  ordered  that  the  said  petitioner  do  pay 
to  the  several  parties  their  costs  of  and  occasioned  by  the  said  former  applica- 
tion to  this  Court  and  of  and  occasioned  by  this  application." 

(a)  Buck,  245. 

(6)  2  Rust.  350;  but  see  also  Ex  parte  Beaumont,  1  M.  &  A.  350;  3 
D.  &  C.  550;  Ex  parte  Badcoek,  Mont.  &  M'Ar.  238 ;  and  note  (b)  to  £x 
parte  Ateiander,  2  M.  &  A.  494. 
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where  Lord  Eldon  gave  the  assignee  leave  to  bid^  the  1845. 

other  creditors  consenting.     He  also  cited  Ex  parte  £x  parte 

Morland{a\  where  the  present  Lord  Chancellor  made  ^n^jn^thcr. 
a  similar  order. 

The  Chief  Judoe. — Let  the  official  assignee  under- 
take and  consent  to  conduct  the  sale,  if  he  is  willing, 
but  I  do  not  order  him  to  do  so.  The  property  is  not 
to  be  sold  for  less  than  700/.  If  more  is  bid,  it  is  to  be 
sold  to  the  best  bidder.  The  assignee  is  not  to  bid,  but 
he  may  apply  to  open  the  biddings. 

On  this  day  Mr.  Kirkman  appeared  for  the  official       ^vrii  9. 
assignee,  who  undertook  to  conduct  the  sale^  whereupon 

The  Court  ordered  the  usual  accounts  to  be  taken, 
and  that  the  premises  should  be  put  up  for  sale 
before  the  Commissioner,  and  that  the  sale  should 
be  conducted  by  the  official  assignee ;  but  if  at 
any  such  sale  there  should  not  be  any  bidding 
which  should  amount  to  700/.,  then  it  was 
ordered  that  the  petitioner  should  become  the 
purchaser  of  the  premises  at  700/.,  and  out  of 
the  proceeds  of  the  sale  the  expenses  of  the  sale, 
and  the  costs  of  the  petitioner  and  the  official 
assignee,  were  to  be  first  paid,  and  the  surplus 
applied  in  payment  of  what  should  be  found  due 
to  the  petitioners,  with  the  other  usual  directions, 
and  the  petitioners  were  to  pay  the  bankrupt  his 
costs  of  and  occasioned  by  the  application* 

I  (a)  Mont.  &  M<Ar.  76. 


I 
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Ex  parte  WILLIAM  NEWLANDS.— In   the  matter 
of  the  Order  of  the  Court  of  Bankruptcy  iipon  the 
Petition  of  WILLIAM  NEWLANDS,  a  Prisoner 
,    ^  in  the  Queen's  Prison. 

march  19. 
On  an  applica-    np--.^  .  .  i.     i  i  /»    »* 

tion  by  an  insol-  IHIS  was  a  petition  lo  discharge  an  order  oi  Mr. 
order,  under  7  Commissioner  Fane,  under  the  act  7  &  8  Vict.  c.  96, 
S.6,  the  Com- '  s.  6(a).  The  petitioner,  when  in  custody  under  an  exe- 
mif ^^the'in.  ^ution,  had  filed  his  petition  in  the  Court  for  the  Relief 
solvent  (who      ^f  Insolvent  Debtors,  and  after  the  usual  vesting  order 

had  previously  '  ° 

been  discharged  ^as  made,  he,  on  the  22d  April,  1844,  applied  for  his 

under  the  act),  *  r     >  >      ri 

on  the  ground     discharge,  and  was  remanded  until  he  should  file  an 

of  his  having  re- 
cently petitioned 
the  Insolvent 
Debtors*  Court        (^)  ^"<^  be  it  declaied  and  enacted,  that  any  prisoner  in  execution  upon 

and  that  pro-  any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt,  either  not 
cee  ingH  were  b^ing  a  trader  within  the  meaning  of  the  statutes  lelathig  to  bsokmpts,  or 
— Held,  that  being  trader  within  the  meaning  of  the  said  statutes,  owing  debts  amounting 
there  was  no  {q  the  whole  to  less  than  300/.,  may  be  a  petitioner  for  protection  from  pro- 
Court  of  Review  ^^**J  *"^  every  such  petitioner,  to  whom  an  interim  order  for  protection 
from  this  order,    shall  have  been  given,  shall  not  only  be  protected  from  process,  as  provided 

by  the  said  recited  act,  but  also  from  being  detained  in  prison  in  execution 
upon  judgment  obtained  in  any  action  for  recovery  of  any  debt  mentioned  in 
his  schedule ;  and  if  any  sach  petitioner,  being  a  prisoner  in  execution,  shall 
be  detained  in  prison  in  execution  upon  any  such  judgment,  it  shall  be  lawful 
for  the  Commissioner  to  order  any  officer,  who  shall  have  such  petitioner  in 
custody  by  virtue  of  such  execution,  to  discharge  such  petitioner  out  of 
custody  as  to  such  execution  without  exacting  any  fee,  and  such  officer 
stiall  hereby  be  indemnified  for  so  doings  and  no  sheriff,  gaoler,  or  other 
person  whatsoever,  shall  be  liable  to  any  action  as  for  the  escape  of  any 
such  prisoner  by  reason  of  such  his  discharge  ;  and  such  petitioner  so  dis- 
charged shall  be  protected  by  his  interim  order  from  all  process  for  such 
time  as  the  Commissioner  shall  by  such  interim  order,  or  any  renewal 
thereof,  think  fit  to  appoint,  until  the  making  of  the  final  order  for  protection, 
in  the  same  manner  as  if  such  peritioner  bad  not  been  a  prisoner  in  execu- 
tion :  Provided  always,  that  after  the  time  allovred  by  any  such  interim 
order,  or  any  renewal  thereof  (as  the  case  may  be),  shall  have  elapsed,  such 
petitioner  shall  not  by  such  discharge  be  protected  from  being  again  taken 
in  execution  upon  such  judgment,  but  such  judgment  shall  remain  in  full 
force  and  cflfect  not\viik<t^.vJii)g  such  discharge. 


NfiWLANOS. 
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amendment  to  his  schedule^  and  the  petitioner  then  filed  \S45. 
a  petition  and  schedule  in  the  Court  of  Bankruptcy,  £<  parte 
under  the  act  7  &  8  Vici.  c.  96;  and  on  the  7th  Septem- 
ber,  1844,  he  appeared  before  the  Commissioner,  who 
declared  him  entitled  to  the  benefit  of  the  act,  and 
appointed  the  4th  of  November,  1844,  fo^  making  the 
final  order. 

On  the  3d  January,  1845,  the  Commissioner  made  the 
following  order : 

*'  In  the  matter  of  W,  JVewlands,  late  of,  &c.,  an  insol- 
vent debtor,  not  being  a  trader  within  the  meaning  of 
the  laws  relating  to  bankrupts,  but  owing  debts  amount- 
ing in  the  whole  to  less  than  3C0Z. 

"  Whereas  the  said  W.  Newlands  having  filed  his  peti- 
tion and  obtained  an  interim  order  for  protection  from 
process,  under  the  statute  passed  in  the  fifth  and  sixth 
years  of  the  reign  of  her  present  Majesty,  intituled  "  An 
Act  for  the  Relief  of  Insolvent  Debtors ;"  and  under 
another  statute,  passed  in  the  seventh  and  eighth  years 
of  her  said  Majesty's  reign,  intituled  ''  An  Act  to  amend 
the  Law  of  Insolvency,  Bankruptcy  and  Execution,"  an 
order  of  this  Court,  bearing  date  the  23d  day  of  August 
last,  was  made,  whereby  it  was  ordered  that  the  keeper 
of  the  Queen's  Prison,  or  any  officer  who  should  have 
the  said  W.  Newlands  in  custody  by  virtue  of  the  exe- 
cdtion  for  debt  in  the  said  order  mentioned,  should  dis- 
charge the  said  W.  Newlands  out  of  custody  as  to  such 
execution,  pursuant  to  the  said  last  mentioned  statute. 
And  whereas,  pursuant  to  notice  for  that  purpose  duly 
given,  the  said  W.  Newlands  this  day  appeared  in  Court 
for  bis  first  examination,  and  upon  such  examination  it 
appeared  to  this  Court  that  he  had  recently  petitioned 
the  Insolvent  Debtors'  Court,  and  that  all  his  estate  and 
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1845.  effects  are  now  vested  in  the  provisional  assignee  of  that 
Ex  parte  (^urt  under  the  vesting  order,  and  proceedings  are 
Newland*  ^jjgpg  pending,  I  refuse  the  final  order.  It  is  therefore 
ordered,  in  pursuance  of  the  said  last  mentioned  statute, 
that  the  said  W.  Newlands  be  remanded  to  bis  former 
custody;  for  which  purpose  it  is  further  ordered,  that 
one  of  the  messengers  of  this  Court,  or  one  of  his  assist- 
ants, do  take  the  said  W.  Newlands  and  forthwith  con- 
vey him  to  the  Queen's  Prison,  there  to  be  detained 
upon  such  execution  as  aforesaid." 

Mr.  C.  P.  Cooper  in  support  of  the  petition. 

The  Chief  Judge. — The  petitioner  is  not  a  bankrupt, 
and  this  Court  has  not,  so  far  as  I  am  aware,  any  juris- 
diction in  the  matter. 

Mr.  Cooper.  I  submit  that  all  decisions  of  any  other 
branch  of  the  Court  of  Bankruptcy  are  subject  to  review 
in  this  Court.  He  referred  to  5  &  6  Vict.  c.  116,  ss.  I, 
3,  8,  9,  18.  and  7  &  8  Vict.  c.  96,  ss.  1,  3,  4,  5. 

Mr.  Trippt  for  the  opposing  creditor,  was  not  called 
upon. 

The  Chief  Judge. — It  is  not,  I  apprehend,  a  neces* 
sary  consequence  of  any  jurisdiction  being  conferred 
by  statute  upon  the  Commissioners,  that  there  should 
be  an  appeal  to  this  Court.  Whether  there  may  be 
a  state  of  circumstances  in  which  this  Court  would 
have  jurisdiction  to  interfere  with  anything  done  by 
the  Commissioner,  under  either  of  the  acts  referred  to, 
I  give  no  opinion ;  but  I  think  that  the  matter  which  is 
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tbe  subject  of  this  orderi  is  not  such  as  the  legislature  1^^^* 

has  rendered  it  the  duty  of  this  Court  to  review^  and  ^^  ^^ 

I  decline  reviewing  it.    I  therefore  dismiss  the  applica-  Niwlahm. 
tion,  but  without  costs. 


In  the  matter  of  JOHN  CLARKE,  RICHARD  MIT- 
CHELL,  JOSEPH    PHILLIPS  and  THOMAS  „,     ,   ,   ^ 

'  Bifw  ik4  Lord 

SMITH.  C*ait«fUDr, 

AwilUikmid 

Special  Case.  Novtmbw^ik 

and  \%th. 

This  was  an  appeal  from  Sir  George  Rose's  decision  in  rf^^n  JjJliJJJJ' 
the  Court  of  Review  of  Ex  parte  Christie,  reported  in  8  «.  P"*»^;P-, 
Mont.  Dea.  &  De  G.  7S6  (a).      The   bankrupts   were  and  T.  s.  at 

baDken,  ngin 

bankers,  and  one  of  them  signed  one  of  the  notes  of  the  one  of  the  notet 

of  the  bank  in 

bank  in  the  following  form :  this  form, "  I 

promise  to  pay, 

Leicester  and  Lincolnshire  Bank.  «c.  For  J.  c, 
£5 :  0*.  Od.  \^''  i'  P' 

and  i,  Om 

1  promise  to  pay  the  bearer  on  demand,  five  pounds,  ^^'**  ^^ 
here  or  at   Messrs.    Williams.   Deacon.    Labouchere,  coming  bank- 

*  '  '  mpt.  Held,  that 

Thornton  &  Co.  bankers,  London,  value  received.  the  hoidon 

coald  not  prore 

For  John  Clarke,  Richard  Mitchell,  Joseph  Phillips,  on  thb  Mte 

againat  tne 
and  Thomas  Smith.  leparate  estats 

Richard  Mitchell.       ^  «•  ^• 

The  question  was,  whether  the  holder  of  this  note 
could  prove  against  the  separate  estate  of  Mitchell. 

Mr.  Russell  and  Mr.  Daniell  for  the  appellants* 
The  case  oi  Hall  v.  Smith  (jb)  is  completely  ip  point,  for 
there  is  no  authority  or  principle  in  support  of  the  dis- 

* 

(a)  There  is  an  error  in  the  fint  part  of  the  marginal  note  of  that  report^ 
which  ahottld  be  the  lame  as  the  marginal  note  abo?e. 
(6)  1  B.  &  C.  407. 
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1845.  tinction  taken  in  the  Couft  below^  that  where  there  is  a 
In  the  matttr  of  bankruptcy,  a  case  like  this  is  to  be  treated  as  one  of 
and^oim.  Principal  and  surety,  although  if  there  were  no  bank- 
ruptcy that  relation  could  not  be  considered  to  exist. 
The  decision  in  HaU  v.  Smith  was  founded  on  the  cases 
of  Sayery.  Chayton{a\  Galwayv.  Mattfiew{b),  Clark 
V.  Blackstock  (c),  and  Marsh  v.  Ward  (d)^  and  is  relied 
on  as  an  authority  in  Zee  v.  Nixon  («),  and  Skipton  v. 
Thorton{/).  It  would  be  productive  of  the  greatest 
inconvenience  to  decide  in  bankruptcy  against  an  express 
decision  of  a  court  of  law  on  such  a  point. 

Mr.  M.  D.  HiU  and  Mr.  Chapman  for  the  re- 
spondents, repeated  the  arguments  adduced  in  the  Court 
below.    (See  8  Mont.  Dea.  and  De  O.  p.  736.) 

The  Lord  Chanoellor. — It  appears  to  me  that  the 
proper  construction  of  this  note  is,  that  it  is  a  joint  note 
only,  but  there  is  great  difficulty  in  overruling  the 

express  decision  in  Hedl  v.  Smith,  decided  by  the  Court 
of  Queen's  Bench  so  many  years  agO<  If  HaU  v.  Smith 
is  laW)  I  think  it  decides  this  ease,  which  does  not  appear 
to  me  a  case  of  principal  and  surety. 

A  case  was  stated  for  the  opinion  of  the  Barons  of 
the  Exchequer,  and  the  two  following  questions  sub- 
mitted to  them. 

First.  Whether,  if  an  action  at  law  had  previously  to 
the  said  fiat  been  brought  against  the  sa}d  Richard 
Mitchell  separately  upon  the  three  above  mentioned 
notes,  by  the  said  Robert  Buckley  as  the  holder  of  the 

(a)  1  Lutw.  696.  (d)  Pcake,  17. 

(6)  1  Campb.  403.  (0  1  Ad.  &  El.  201 . 

(0  Holt,  N.  P.  R.  474.  (/  )  9  Ad.  &  El.  314. 
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said  notes,  the  said  iZ*  Mitchell  would  upon  the  form  of       ^^^^* 
the  said  notes  ha? e  had  a  valid  defence.  in  ilie  matier  oC 

Seconds  Whether,  if  an  action  at  law  had  previously  and  othm. 
to  the  said  fiat  been  brought  against  the  said  R*  MitcheU 
separately,  upon  the  seven  above  mentioned  notes  by  the 
said  ZZ.  Buckley  as  the  holder  of  the  said  notes,  the 
said  JR.  Mitchell  would  upon  the  form  of  the  said  notes 
have  had  a  valid  defence. 

The  case  was  heard  on  the  2nd  of  July,  184f5.  Cowt  of  Exche- 

qHer{a),July29 
1845,  krfore 

Mr.  DanielL  Hall  v.  SmUh(b)  is  an  authority  directly  AUtenon  and 
in  point,  and  the  only  question  is,  whether  it  can  be 
supported.  This  case  has  been  the  law  of  die  country 
sinee  1828.  No  English  text-book  has  ever  disputed  it, 
and  it  has  been  always  acted  on*  It  is  said  to  have  been 
questioned  in  Story  on  Partnership,  p.  222,  and  in  Doty 
V.  Bates  (c)«  On  looking  at  these  authorities,  they  will 
not  be  found  to  have  that  effect.  The  authorities  on 
which  the  case  of  Hall  v.  Smith  is  founded,  are  March 
V.  Ward{d),  Clark  v.  Blackstoch  {e),  Galway  v«  Mat-' 

thewij')^  which  bear  out  the  decision  made  in  Hall  v. 
Smith. 

Parke  B. — It  is  an  open  question  whether  if  Mitchell 
had  not  the  authority  of  the  others,  he  is  not  separately 
liable.  There  are  several  oases  where,  in  actions  for 
mistepresentation  or  otherwise,  a  person  professing  to  be 
an  agent,  but  not  having  aothorityi  ie  hdd  to  be  per- 

(fl)  Et  r»htion$  Mt.  Chapman.  (d)  Peake,  Vi  P. 

(b)  1  B.  &  C.  407.  («)  Holt,  N.  P.  R.  474. 

(c)  11  Johiisoo*t  Kep.  543,  American  case  (State  of  New  York). 
(/)  ICamjA.  4C^. 
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1845.        sonally  liable.     If  Mitchell  had  authority,  all  are  jointly 

Id  tb«  natter  of  '^A^^^-     Here  is  one,  and  but  one  promise.    You  cannot 
^^*       make  two  promises  out  of  one.     Either  Mitchell  under- 
took to  pay  the  debt  of  the  four,  or  undertook  to  pay  as 
their  agent  only.    If  he  undertook  as  an  agent,  he  did 
not  separately  undertake. 

Mr.  DanielL  In  this  case  Mr.  MitcheU  is  not  merely 
an  agent,  he  is  one  of  the  principals. 

Parke  B. — A  partner  is  an  agent  of  all  his  co-partners 
in  all  partnership  matters. 

Alderson  B. — Suppose  a  note  signed  for  '*  Childs  & 
Co.  A.  B.f'  does  it  depend  on  A»  B.  being  a  partner, 
whether  he  is  liable  separately  or  no  ? 

Mr.  DanielL — ^You  must  look  at  the  form  of  the 

note,  and  the  question  must  be  decided  on  the  general 

law  of  contracts.    The  word  "V^  constitutes  a  several 

liability.     He,  the  signer,  is  separately  liable' at  any 

rate,  whether  the  others  are  liable  or  not.    This  form  is 

adopted  that  the  holder  of  the  note  may  proceed  against 

the  signer  without  being  entangled  with  the  question  of 
partnership. 

Parke  B. — It  cannot  be  both.  It  is  impossible  to 
say  it  binds  himself  singly,  and  also  the  firm — there  is 
but  one  promise,  and  you  cannot  make  two  liabilities. 

Mr  DanielL  There  is  another  case  decided  subse- 
quendy  to  Hall  y.  Smith,  where  the  principle  of  that 
case  is  recognized ;  Shipton  y.  Thornton  (a). 

(a)  9  A.  &  £.  814. 


In  the  matter  of 
Clarxb 
and  othen. 
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Mr*  M.  D.  Hill,  Mr.  Chapman  and  Mr.  Macaulay,       1845. 
were  not  called  upon. 

Parke  B. — This  is  prim&  facie  one  promise  of  the 
four,  and  if  Mitchell  had  authority  irom  the  four,  the 
firm  is  bound.  Hall  v.  Smith  cannot  be  supported. 
The  question  on  this  note  is,  does  it  bind  the  agent 
personally,  or  does  it  bind  the  firm.  No  doubt  it  binds 
the  firm.  I  think  the  opinion  to  be  certified  to  the 
Lord  Chancellor  is,  that  there  was  no  separate  right  of 
action. 


Aldersom  B.  concurred. 

Platt  B.  said  he  had  no  doubt  that  Hall  y.  Smith 
could  not  be  supported. 

Their  Lordships  returned  the  following  certificate : 

1.  We  are  of  opinion  that  if  an  action  at  law  had 
previously  to  the  fiat  been  brought  against  Richard 
Mitchell  separately  as  upon  the  three  first-mentioned 
notes,  by  the  said  Robert  Buckley  as  the  holder  of  the 
said  notes,  the  said  Richard  Mitchell  would  upon  the 
form  of  the  said  notes  have  had  a  valid  defence. 

2.  We  are  also  of  opinion,  that  if  an  action  at  law 
had  previously  to  the  said  fiat  been  brought  against 
Richard  Mitchell  separately  upon  the  seven  above- 
mentioned  notes,  by  the  said  Robert  Buckley  as  the 
holder  of  the  said  notes,  the  said  Richard  Mitchell 
would  upon  the  form  of  the  said  notes  have  had  a  valid 
defence. 

In  either  case  we  are  of  opinion,  that  he  might  have 
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1B45«        pleaded  the  non-joinder  of  his  partners  in  abatement  of 


In  tba  matter  of  ^^^  action. 

CtARKK  J.  PARKE. 


and  pthen. 


E.  H.  ALDERSON. 
T.  J,  PLATT. 


November  5th  The  case  eame  on  again  before  the  Lord  Chancellor 
on  this  eertificate,  and  his  Lordship  dismissed  the  appeal 
without  costs. 


Ex  parte  WILLIAM  SIMPSON   PATTERSON.— 
Uneoin*s  Inn,        III  the  matter  of  HENRY  DAVID  WILLIAMS. 

Aimi  2Srd. 

Where,  under  a  XHE  fiat  in  this  case  was  sued  out  by  the  bankrupt 

fiat  sued  out  by 

the  bankrupt     bimfi«lfi  Under  7  jic  8  Vict,  c*  96,  8. 41 ,  and  this  was  the 

himself,  three 

meetingt  had      petition  of  his  solicitor  for  payment  of  his  bill  of  costs. 

been  advertized  ^  ^^ 

for  the  choice         The  fiat  issued  October  lOth^  1844. 
nonThad^been'       On  thd  llth  the  official  assignee  was  appointed* 
^^he^BtoYtlif       On  the  I5th  a  meeUng  was  advertised  for  the  ^th 
3SoB  wa?ad-    ^^^  ^^®  choice  of  asignecsj  and  another  meeting  for  the 
^SS*1hiuh^ ''  ^^^  ^^  November  for  the  bankrupt's  last  examination, 
biiiofcoitaof        No  Creditor  attended  at  the  former  of  these  meetings, 

the  bankrupt's  ® 

solicitor,  and  the  choice  of  assignees  was  adjourned  to  the  27th 

amounting  to 

36/.  Is.  6d..  was  of  Novemberj  on  which  day  two  creditors  proved,  but 

pajfable  out  of  .  ,  n    i  i  nn       i         • 

the  assets  in      neither  of  them  became  or  ottered  to  become  assignee 

hand,  amount- 

ing  to  37/.  111.  or  assignees. 

ment^nhe^^  The  choice  was  then  adjourned  again  to  December 

oMtTct^e'offi-  ^^h  And  the  bftnkrupt  passed  his  last  examination, 

ciai  assignee  jjq  creditor  attending  on  the  24th  of  December,  the 

waiving  remu*  ^ 

Deration),  with-  choice  of  assignees  was  adjourned  sine  die. 

out  any  reser-  ^  •* 

vation  being  The  solicitor's  bill  was  taxed  and  allowed  at  36/. 

made  in  respect 

of  the  office  fees  1$.  6J,.  and  the  assels  in   the  hands  of  the  official 

of  20/.  and  10/. 

assignee  amounted  to  37/.  11^.  7d,    The  official  assignee 
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declined  paying  the  solicitor's  bill^  on  the  ground  that       1345. 
the  paymento  of  10/.  and  20Z.,  under  I  &  2  Will.  4,      fiTpX 
c.  56,  ss.  46  and  65,  and  th^  expenses  and  remuneration     P^ttsmon. 
of  the  official  assignee  and  messenger  were  first  to  be 
provided  for. 

Mr.  GlcLSse  in  support  of  the  petition*  This  is  the 
same  case  as  Ex  parte  Teague  (a).  The  fees  of  20Z. 
and  10/.  are  not  payable  till  the  choice  of  assignees,  and 
the  Court  will  not  allow  assets  to  be  retained  to  answer 
contingent  fees,  which  in  all  probability  will  never 
accrue  due.  The  act  7  &  8  VicL  c.  96^  s.  41,  provides, 
that  all  the  proceedings  under  a  fiat  sued  out  by  the 
bankrupt  himself,  shall  be  prosecuted  and  carried  on  in 
the  same  manner  as  if  the  fiat  had  been  issued  and 
adjudicated  upon  on  the  petition  of  a  creditor  of  the 
bankrupt,  in  which  case  it  is  clear  that  the  bill  of  the 
party  suing  out  the  fiat  is  first  payable  under  the  6  Geo, 
4,  c.  16,  s.  14. 

Mr.  Russell  for  Mr.  Bell^  the  official  assignee.  The 
right  of  the  solicitor  is  only  the  right  of  the  petitioning 
creditor.  Here  there  is  no  petitioning  creditor  except 
the  bankrupts,  and  the  bankrupt  himself  cannot  have  a 
title  as  against  the  officers  of  the  court.  The  question 
is  one  of  importance,  because  there  are  many  cases 
arising  now  of  the  same  kind,  where  the  assets  are  only 
sufficient  to  pay  the  expenses.  As  to  the  messenger's 
claim,  whoever  places  himself  in  the  situation  of  peti- 
tioning creditor,  must  be  under  all  the  liabilities  which 
a  petitioning  creditor  incurs.  Now  the  solicitor  to  the 
petitioning  creditor  was  always  liable  to  pay  the  mes- 

(a)  4nt$,  p.  140. 
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1845.       senger,  who  has  no  option^  but  is  obliged  to  act.    Is  he 

Exptrte  ^*'^  *®  ^*^^  ^^  remuneration?  None  of  the  recent 
Pattsriow.  enactments  have  altered  the  law  as  to  the  liability  of  the 
solicitor  to  pay  the  messenger's  bill.  The  official 
assignee  is  willing  to  waive  his  own  remuneration,  but 
he  has  incurred  a  small  charge  of  14f  •  9d.  out  of  pocket, 
which  ought  to  be  repaid. 

The  Chibf  Judge. — Considering  that  the  regular 
period  at  which  the  assignees  should  have  been  chosen 
is  past,  and  also  that  there  is  a  considerable  probability 
that  there  will  be  no  choice,  in  such  a  state  of  things  I 
think  the  fees  of  201  and  10/.  not  payable.  But  the 
messenger  should,  I  think,  be  paid  in  full,  before  the  so- 
licitor. 

The  Order  declared  that  the  fees  of  201  and  lO;. 
were  not  payable  out  of  the  estate  of  the  bank- 
rupt. And  Mr.  Bell  appearing  before  the  Court, 
and  waiving  his  claim  to  any  remuneration  in  the 
matter,  it  was  ordered  that  there  should  be  paid 
out  of  the  estate  of  the  bankrupt  the  monies 
thereinafter  mentioned,  in  the  order  following: 
First,  the  costs  of  the  petitioner  and  respondent, 
of  and  occasioned  by  the  application,  when  taxed, 
then  the  disbursement  of  14$.  9d.  to  the  official 
assignee,  then  the  costs  of  the  messenger  under 
the  fiat.  And  lastly,  the  sum  of  36/.  Is.  6d,  to 
the  petitioner  on  account  of  his  costs  in  the  peti- 
tion mentioned,  the  petitioner  by  his  counsel 
undertaking  to  abide  by  any  order  of  the  Court 
touching  the  taxation  of  the  costs. 
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I 

1845. 

Ex  parte  JOHN  HIND.— In  the  matter  of  JOHN         "^^ 

BARKER.  Lincoln's  Inn, 

April  23. 

This  was  the  petition  of  the  petitioning  creditor,  pray-  Atthentting 
ing  that  the  fiat  might  be  opened,  and  his  debt  declared  fiat,  it  appeared 

,         ...  1.       >      1  1  mi       <!   ■         1  >  1     1       that,  for  securing 

a  good  petitioning  creditor  s  debt.    The  debt  which  the  the  petitiooiog 

petitioner  offered  to  establish  before  the  Commissioner  the  trader     ' 

at  the  sitting  for  opening  the  fiat  was  one  of  200/.,  due  thrfiat  wat" 

firom  the  bankrupt  to  the  petitioner,  to  secure  which  the  jjim^™mi»- 

bankrupt  had  delivered  to  the  petitioner  a  promissory  s^n^  no^.  which 

*  tr  r  J    there  were 

note,  payable  to  the  bankrupt,  in  the  following  form: —    grounds  for  be- 

lie VI UK    nroS 

£200  Middleton,  January  9, 1841.  fi^^iuo? 

Six  months' notice.  S^h".'" 

We  jointly  or  severally  promise  to  pay  Mr.  John  Commissioner 
Barker  the  sum  of  two  hundred  pounds  on  demand,  and  ceeding  with  the 

'^  fiat.    On  the 

to  allow  at  the  rate  of  51.  per  cent,  cash  per  annum  for  petition  of  the 

petitioning  cre- 

interest  until  the  above  sum  is  all  paid.  ditor,the  Court 

T>»  •!•     -rrr  Ordered  the  fiat 

Phtlxp  Watson,  to  be  transferred 

ixrf  ^77.  1  •  1  to  another  Com- 

Thomas  Allison,  his  imLYk+    missionerand 

Witness,  Thomas  CoUison.  proceeded  with. 

Crrounds  were  stated  to  the  Commissioner  for  believing 
that  this  note  was  forged,  whereupon  the  Commissioner 
declined  opening  the  fiat.  The  petitioner  deposed  that 
when  he  received  the  note  he  did  not  know  or  suspect 
that  the  note  was  a  forgery,  and  could  not  now  prove 
that  such  was  the  case. 


Mr.  Swanston  and  Mr.  Lush,  in  support  of  the  peti- 
tion, referred  to  Ex  parte  Elliott  (a). 

The  Chief  Judge  said  that  the  debt  might  be  good, 

(a)  3M.&A.  110. 
VOL.  I.  M 
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1845.        although  the  note,  by  which  it  was  collaterally  secured, 
£z  parte       ^^g^^  ^^^^  heen  fbrged,   and  ordered  the  fiat  to  be 
Hind.        transferred  to  another  Ceniniissioner   and    proceeded 
witb^ 


Ex  piurte  RICHARD   HARRIS.— In  the  matter  of 
JOHN    CLARKE,    RICHARD    MITCHELL, 
Aprii^o.  JOSEPH  PHILLIPS  and  THOMAS  SMITH. 

of  a  friendly  XHIS  was  the  petition  of  a  friendly  society  at  Lei<- 
^^i^l^l^^  ceatex,  called  "The  Widow  and  Orphan  Friendly 
u^lrfs^ofiw.  Society,"  praying  for  payment  in  full  of  the  amount  due 
da^^aflTr^***  ^^  ^^^  society  from  the  bankrupts^who  were  the  society's 
was  required  to  bankers,  on  tbe  grwnd  thM  they  v«f  e  officers  of  thtt 

pay  It  over  *  «  ^ 

shoaid  be  ex-    soqiety,  within  the  meamng  of  the  act  4  &  5  WUL  4,  c 

eluded  Crom  th« 

society.    Thay     40,  S.  12(a). 

aUa  providad 

Ibat  a  particuJav 

firm  sbould  be        (a)  "  That  if  aoy  person  already  appointed,  or  who  may  hereafter  be  ap- 

e  baakara  oi  pointed,  to  any  office  in  a  society  establishecl  under  this  act,  or  the  said  re^ 

power  for  a  <^^^^  ^^^t  ^°^  being  entrusted  with  the  keeping  of  the  accounts,  or  having 

general  meeting  in  his  hands  or  possession,  by  virtue  of  his  said  office  or  employment,  any 

bankere ■  Held^  monies  or  effects  belonging  to  such  society,  or  any  deeds  or  securities  relat- 

Ihat  the  bankers  ing  to  the  same,  shall  die,  or  become  a  bankrupt  or  insolvent,  or  have  any 

for  the  time         execution  «i  attaohmttat  or  other  process  i«8«^>  or  action  or  diligenoe  laiaed 

being  were  not  «. 

officers,  so  as       c^Aiost  his  lands,  goods^  chattels  or  enects,  or  property  or  estates  heritable 

upon  their  bank-  or  moveable,  or  make  any  assignment,  disposition,  or  other  conveyance 

ruDtcy  0  en-       thereof  for  the  benefit  of  his  creditors,  bis  heirs,  eiecutors,  administrators  or 

title  the  society  . 

to  payment  in      assigns,  or  other  persons  having  legal  right,  or  the  sheriff  or  other  offieer 

^^^'  executing  such  process,  or  the  party  issuing  such  action  or  diligence,  shall, 

within  forty  days  after  demand  made  in  writing  by  the  order  of  any  such 
socie^  or  committee  thereof,  or  the  m^or  part  of  them  assembled  at  any 
meeting  thereof,  deliver  and  pay  over  all  monies  and  other  things  belonging 
to  such  society  to  such  person  as  such  society  or  committee  shall  appoint, 
and  shall  pay  out  of  the  estate,  assets  or  effects,  heritable  or  moveable,  of 
such  person  all  such  sums  of  money  remaiaing  due  whrch  such  person  re- 
ceived by  virtue  of  his  office  or  employment  before  any  other  of  his  said  debts 
are  paid  or  satisfied." 
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Bj  the  rides  of  the  society  it  was  pvovided,  ia45. 

That  the  society  should  be  under  die  directiou  of  a  ^T^ 
treasurer,  secretary,  aswstaut  secretary,  two  auditors,  Harmm^ 
aed  a  cooiHiittee  c^MDsistiug  of  thirteen  members. 

That  the  treasurer,  or  any  other  member  of  the 
aociety>  retaining  in  his  bands  any  sum  of  money  ex« 
ceeding  102.^  belonging  to  the  societyi  for  the  space  of 
seven  days  after  an  order  of  the  committee  had  been 
served  upon  him  to  pay  the  same  over^  should  be  ex^ 
duded  from  the  society. 

By  the  same  rules  a  certain  banking  firm  were  appointed 
the  bankers  of  the  society;  but  it  was  provided  that  any 
general  meeting  should  have  power  to  appoint  other  bank- 
ers, and  that  all  monies  from  time  to  time  accumulating 
beyond  what  the  committee  deemed  necessary  to  be  re- 
tained in  the  bankers'  hands  for  the  use  of  the  society 
should  be  invested  in  the  funds  in  the  names  of  trustees. 

The  bankrupts  were  under  the  rules  appointed  bankers 
of  the  society  in  lieu  of  the  banking  firm  originally  named, 
and  had  in  their  hands  at  the  time  of  their  bankruptcy 
the  sum  of  3682.  3s.  8d.  belonging  to  the  society. 

The  bankrupts,  Phillips  and  Smith,  were  two  of  four 
trustees  of  the  society* 

Mr.  Russell  in  support  of  the  petition.  The  only  au- 
thority which  can  be  cited  against  the  petitioner  is  Ex 
parte  Whipham{a),  but  the  cases  are  materially  different 
In  JEx  parte  Whipham  the  bankers  were  only  employed 
occasionally,  whereas  in  this  case  the  bankers  were  ap- 
pointed by  name  by  the  rules  of  the  societyi  and  the 
rules  obviously  mean  that  the  treasurer  should  not  hold 
in  his  hands  more  than  10/.,  so  that  the  bankrupts  were 

(a)  3  M.  D.  &  D.  664. 

m3 


Harris. 
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1845.  in  substance  the  treasurers;  and  being  appointed  in  pur- 
Ex  parte  suance  of  the  rules,  must  be  considered  as  appointed  to 
an  office  in  the  society,  and  having  in  their  hands  their 
monies  by  virtue  of  their  said  office  or  employment.  In 
Ex  parte  Whipham  the  bankers  were  not  so  appointed, 
as  they  vrere  employed  only  occasionally;  there  might 
be  many  days  on  which  it  might  be  said  that  the  society 
had  no  bankers,  and  the  constitution  and  rules  of  the 
society  there  did  not  require  that  there  should  be  any. 

Mr.  Chapman^  who  appeared  for  the  assignees,  was 
not  called  upon. 

The  Chief  Judge. — I  am  of  opinion  that  the  bank- 
rupts were  not  persons  appointed  to  any  office  in  the 
society  within  the  meaning  of  this  act  of  parliament, 
which,  being  against  common  right,  ought  not  to  be 
extended  in  construction.  If  the  legislature  had  meant 
that  there  should  be  a  priority  of  payment  in  cases  of 
this  description,  it  would,  I  suppose,  have  said  so 
plainly. 

Petition  dismissed,  with  costs. 
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1845. 


Ex  parte  HARRIS.—In  the  matter  of  CLOSSON. 

The  bankrupt  was  a  law  stationer,  and  the  petitioner  ^  ^^  j"^   "  _ 
claimed,  as  a  clerk  of  the  bankrupt,  to  be  paid  in  full  ^^,^  ^^'« 

*-  ^  under  hd  agree- 

three  months'  salary,  under  the  act  5  &  6  Vict.  c.  122,  m^Qt  by  which 

the  lender  was  to 

8.  28.    The  Commissioner  had  disallowed  the  claim.         become  his  clerk 

at  a  salary  of 

It  appeared  that  the  engagement  of  the  petitioner  took  222/.  lOs.  a 
place  simultaneously  with  a  loan  by  him  to  the  bankrupt  trader  agreed  to 
of  550/.  at  interest,  and  that  the  terms  of  the  loan  and  the  couou^nd  ba- 
petitioner*s  engagement  as  clerk  were  embodied  in  a  thriender'who 
written  agreement,  dated  June  24th,  184*,  according  to  Jebu^andlbM 
which  the  petitioner  was  to  receive  a  salary  ot222L  lOs.  to  draw  cheques 

*  •'on  the  bank- 

a  year,  and  the  bankrupt  agreed,  in  order  that  the  peti-  if^.**^P**y°^" 
tioner  might  have  the  fullest  knowledge  of  the  trade  was  in  the 

trader's  favour 

affairs  of  the  bankrupt,  and  keep  true  and  correct  ac-  at  any  time,  he 

nil.  11111  11  ""'gbt  draw  to 

counts  of  the  business,  that   he   the  bankrupt  would  the  amount 
make  entries  of  all  the  business,  and  produce  a  balance  payment  of  the 
sheet  for  the  petitioner's  inspection.      The  petitioner  ceedlngs  be?n^ 
was  also  appointed  the  bankrupt's  attorney  to  get  in  his  J'theagwement 
debts  and  alone  to  draw  cheques.     If  proceedings  were  ^^  ^°  IJ^*'  *° 
taken  to  compel  payment  of  the  money  advanced  by  the  jen^er  was  to 
petitioner  to  the  bankrupt,  or  if  the  money  were  paid,  op^^o"  of  be- 

coming  a  part- 

the  petitioner's  salary  was  to  cease.     If  balance  at  any  ner.  On  the 

trader  becoming 

time  was  in  the  bankrupt's  favour,  he  was  to  be  at  liberty  bankrupt,  Held, 
to  draw  cheques  not  exceeding  the  balance.     The  peti-  lendei  was  a 
tioner  was  to  be  at  liberty  to  join  in  the  business  as  payment^of three 
partner.      The  agreement  was  to  be  at  an  end  upon  I^Xil'"'*"^ 
payment  of  principal  and  interest  upon  the  debt  and  the    .  ^^^-  '^*'  *^; 

*    •'  r  r  r  circumstance  of 

salary.    The  petitioner's  duties  were  to  be  limited  to  the  Jbe  clerk  having 

"^  *■  been  absent  from 

cash  department.  business  owing 

*^  1  «.         1  to  ill  health  for 

In  November,  1844,  the  petitioner   became  affected  the  three 

•  11  11-  nil!  i_     months  imme- 

witb  asthma,  and  at  the  instance  of  the  bankrupt  ab-  diateiy  preced- 
ing the  bank- 
ruptcy, with  the  bankrupt's  saDctioOi  did  not  take  away  this  right. 
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1845.        sen  ted  himself  on  this  account  from  the  business,  and 
^P^^       had  not  returned  to  it  in  February,  1845,  when  the  fiat 

Harris.        issued. 

Mr.  W.  R.  James  in  support  of  the  petition.  Whatever 
remarks  may  be  made  on  the  unusual  nature  of  the  agree- 
ment,  it  cannot  be  denied  that  the  petitioner  was  engaged 
and  acted  as  the  bankrupt's  clerk.  In  that  character  he 
is  entitled  to  pajrment  in  full;  for  the  three  months  need 
not  immediately  precede  the  bankruptcy,  especially  where, 
as  in  this  case,  the  clerk's  attendance  was  interrupted  by 
ill  heath,  and  at  the  master's  recommendation. 

Mr.  Allnutt  for  the  assignees.  The  agreement  for  a 
salary  is  obviously  only  a  mode  of  paying  a  larger  rate 
of  interest  on  the  loan.  The  clause  determining  the  en- 
gagement on  payment  of  the  loan  shows  the  nature  of 
the  transaction,  and  that  the  petitioner  is  a  person  ad- 
vancing capital,  and  not  a  clerk  within  the  scope  or  in- 
tention  of  the  act.  Besides,  the  petitioner  was  not  em- 
ployed during  the  three  months  for  which  he  claims  to 
be  paid. 

The  Chief  Judge. — I  do  not  think  that  there  was 
such  an  interruption  in  the  service  as  to  deprive  the  pe- 
titioner of  his  right  to  receive  his  salary  for  three  months 
in  full,  if  he  can  be  considered  to  be  a  clerk  within  the 
meaning  of  the  act.  I  will  look  into  the  agreement  and 
mention  the  case  again  upon  this  point. 

His  Honor  on  a  subsequent  day  allowed  the  claim. 
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1845. 


Ex  parte  JANE  MEGAREY,  HAMILTON  WIL- 
LIAM  MEOAREY  and  others.— In  the  matter  of 
THOMAS  MEGAREY. 

^  May  7. 

This  petition  sought,  among  other  things,  the  reversal  ^  '"i^'u^w 
of  a  decision  of  the  Commissioner,  who  had  rejected  a  "nets  and  stock 

ID  trade  to  bis 

proof  tendered  before  him  for  the  value  of  a  contingent  sons,  with  a  de- 

claration  that  a 
debt.  grandson,  then 

The  grandfather  of  the  petitioner,  JS.  W.  Megarey^  by  should  be' ad- 
a  codicil  to  his  will,  dated  the  14th  January,  1835,  after  firm  on  attain- 
reciting  that  he  had  by  his  will  given  and  bequeathed  to  oHn  defauH  °^' 
his  two  sons,  Hamilton  Coslet  Megarey  and  the  bank-  i^",toM^^^^ 
rupt,  all  the  goodwill  and  benefit  and  advantage  of  the  ^touW  piy^^^ 
trades  or  businesses  of  a  wholesale  and  retail  coal  mer-  g"j?«>o  \WiOi. 

on  his  attaining 

chant,  which  the  testator  then  carried  on,  and  all  his  twenty-one.  On 

the  bankruptcy 

stock  in  trade  and  particulars  therein  mentioned,  and  of  the  surviving 

son  before  the 

that  he  had  also  given  and  bequeathed  unto  his  said  two  grandson  at- 

taioed  twenty - 

sons  all  the  rest,  residue  and  remainder  of  his  real  and  one,  Md,  that 
personal  estate,  and  reciting  that  he  was  desirous  of  of  proof  for  the 
making  a  further  provision  for  the  petitioner,  Hamilton  tingent  debt. 
William  Megarey^  in  case  he  should  live  to  attain  the 
age  of  twenty-one  years,  declared  his  will  and  mind  to 
be  that  his  said  sons,  H.  C  Megarey  and  the  bankrupt, 
should  admit  the  petitioner,  H.  W.  Megarey,  on  his  at- 
taining the  age  of  twenty-one  years,  into  full  participa- 
tion and  advantage  of  one-third  of  the  stock  and  profits 
of  the  said  business  of  a  wholesale  and  retail  coal  mer- 
chant, as  a  partner  jointly  with  them  his  said  sons  or 
the  survivor  of  them,  and  in  default  thereof  should  pay 
unto  the  petitioner,  H.  W.  Megarey,  the  full  sum  of 
lOOOZ.  on  his  attaining  the  said  age  of  twenty-one  years. 
And  the  testator  directed  the  trustees  and  executors 
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1845.  named  in  his  will,  or  the  survivor  of  them,  his  executors 
£z  parte  ^^  administrators,  within  six  calendar  months  following 
aDdotben.  ^'^  decease,  to  require  and  obtain  from  his  said  two  sons 
a  bond  in  a  sufficient  penalty,  in  the  usual  form,  and 
conditioned  and  obligatory  on  them,  or  the  survivor  of 
them,  his  executors  or  administrators,  in  the  event  of 
the  petitioner,  H,  W.  Megarey^  attaining  the  age  of 
twenty-one  years,  to  take  and  admit  him  into  full  parti- 
cipation and  benefit  of  one-third  of  the  said  stock  and 
profits  of  the  said  business  of  a  wholesale  and  retail  coal 
merchant,  as  a  partner,  or,  in  default  of  so  doing,  to  pay 
unto  him  the  petitioner,  H.  W.  Megarey^  his  executors 
or  administrators,  the  full  sum  of  1000/.,  within  six 
calendar  months  next  following  the  period  of  his  attain- 
ing the  age  of  twenty-one  years. 

The  testator's  son,  H.  C.  Megarey^  was  long  since 
dead. 

The  petitioner,  H,  W,  Megarey,  was  still  an  infant, 
and  an  order  had  been  obtained  that  the  trustees  of  the 
will  should  be  at  liberty  to  go  In  and  make  such  proof 
as  they  could  establish  for,  among  other  things,  the 
value  of  the  contingent  debt  or  legacy  of  1000/.,  by  the 
above  mentioned  codicil  directed  to  be  paid  to  the  peti- 
tioner, H.  W,  Megarey,  in  the  event  therein  mentioned. 

In  prosecution  of  this  order,  the  debt  or  legacy  was 
valued  at  69S/.  17«.,  and  the  trustees  tendered  a  proof 
for  that  amount.  But  the  Commissioner  rejected  the 
proof,  on  the  ground  that  he  did  not  consider  that  the 
contingent  legacy  could  be  considered  as  a  contingent 
debt  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  56(a). 

Mr.  Rogers  in  support  of  the  petition. 

(a)  See  ante,  p.  107,  note  («). 


CASES  IN  BANKRUPTCY.  169 

Mr.  Swanston  and  Mr.  Chandless  for  the  assignees.        1845. 
It  is  not  certain  that  the  debt  will  ever  become  due,  for      ^^     ^^ 
the  bankrupt  may  resume  his  business  and  admit  the  pe-  ^n/J"J^g  "'^ 
titioner  into  partnership  on  his  attaining  twenty-one,  or 
the  petitioner  may  die  under  that  age,  in  neither  of 
which  cases  would  the  money  be  payable,  and  a  contin- 
gency of  this  kind  is  not  capable  of  valuation,  JEx  parte 
Myers  {a). 

Mr.  Rogers  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge. — The  bankrupt,  before  his  bank- 
ruptcy, took  possession  of  his  father's  business  of  a  coal 
merchant,  and  the  stock  belonging  to  it,  upon  certain 
conditions,  and  doing  so,  he  became  personally  liable  to 
fulfil  those  conditions.  One  condition  which  he  thus  be- 
came personally  liable  to  fulfil  was  this,  that  in  the 
event  of  a  grandson  of  the  testator  then  and  still  a  minor 
attaining  his  majority,  he  was  to  admit  that  grandson  into 
full  participation  and  benefit  of  one-third  of  the  stock  and 
profits  of  the  business  as  a  partner,  and  in  default  thereof 
to  pay  to  him  the  sum  of  1000/.  During  the  minority, 
the  person  who  was  under  this  condition  became  bank- 
rupt, by  which,  in  my  judgment,  for  every  substantial  and 
practical  purpose,  it  became  impossible  to  fulfil  one 
branch  of  the  condition,  namely,  to  admit  the  testator's 
grandson  into  full  participation  and  benefit  of  one-third 
of  the  stock  and  profits  of  the  business.  The  Court 
is  not  to  look  at  the  possibility,  whether  probable  or  im- 
probable, of  this  subsisting  bankruptcy  being  superseded 
hereafter,  or  to  the  possibility,  whether  probable  or 
improbable,  of  the  bankrupt  continuing  in  business,  or 

(a)  M.  &  B.  222,  and  2  D.  &  C.  251. 
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1845.  raBuming  business.  Of  continuing  it,  there  is  hardly  a 
£x  parte  possibility,  for  where  there  has  ever  been  an  effectual 
udothafm.  bankruptcy,  I  apprehend  that  any  trade  carried  on  by 
the  bankrupt  must  be  considered  a  new  trade,  and 
not  a  continuation  of  the  old  trade  for  the  purpose 
of  this  argument  The  case  is  open  to  this  obeer- 
vation^  that  the  event  which  rendered  the  payment 
of  the  1000/.,  subject  only  to  one  contingency, 
namely,  the  infant's  attainment  of  the  age  of  twenty- 
one,  happened  not  before  the  bankruptcy,  but  eodem  in- 
stanti  with  the  bankruptcy;  and  it  is  a  general  rule  that 
a  man  cannot  enter  into  a  contract  depending  on  the 
event  of  his  own  bankruptcy  (a).  But  there  are  excep* 
tiona  to  this  rule;  one  is,  where  a  man  on  his  marriage 
receives  a  certain  amount  of  fortune  with  his  wife  in 
settlement  or  otherwise,  and  contracts  in  her  favour,  in 
the  event  of  bankruptcy,  to  the  extent  of  her  fortune ; 
that  may  be  maintained  (&)*  My  opinion  is,  that  a 
similar  principle  has  application  here,  and  that  the 
obligation  upon  the  bankrupt  arose  in  respect  of 
assets  of  sufficient  amount,  which  he  obtained  from 
another  quarter.  Viewing  it,  therefore,  in  the  strictest 
way,  it  became  a  valid  obligation.  It  seems  to  be  ad- 
mitted at  the  bar,  that  if  this  is  to  be  viewed  as  a  mere 
legacy  the  claim  accrued,  but  I  have  assumed,  though 
without  deciding,  that  it  is  not  a  legacy,  and  is  a 
mere  case  of  personal  obligation.  Viewing  it  in  this 
way,  and  in  reference  to  the  valuable  consideration  I 
have  mentioned,  I  am  of  opinion  that  this  case  is  to  be 
treated,  for  the  purposes  of  proof,  as  one  of  personal 

(a)  In  n  Murphy,  1  Sch.  Ac  Lef.  144. 
(6)  Ex  parte  Cooks,  8  Vet.  353. 
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liability  on  the  part  of  the  bankrupt  to  pay  1000/.  to       1345. 


A.  B.  when  he  shall  attain  twenty-one,  if  he  shall  live  to      £,  ^^ 
attain  twenty^ne.  ^-^J^^ 


The  Order  as  to  the  legacy  of  10002.  bequeathed 
to  H.  W.  Megareg  was,  that  the  trustees  be  at 
liberty  to  go  in  under  the  fiat  and  prove  for 
69S2. 17«.,  as  the  value  of  the  contingent  debt  or 
legacy,  and  that  the  Commissioner  should  receive 
and  admit  the  proof  accordingly,  and  that  the 
dividend  on  the  proof  should  be  invested  and 
carried  to  an  account  in  trust  in  the  bankruptcy 
the  account  of  H.  W.  Megarey, 


Ex  parte  JUDITH  OEOROIANA  MONTEFIORE 
and  ESTHER  HANNAH  MONTEFIORE.-^In 
the  matter  of  JOSEPH  BARROW  MONTE- 
FIORE- 

X HIS  was  the  petition  of  two  daughters  of  the  bankrupt, 
praying  that  the  bankrupt  might  be  at  liberty  to  make 
such  proof  against  his  own  estate  as  he  might  be  able  to 
establish  in  respect  of  principal  and  interest  on  the  gains 
made  upon  two  legacies  bequeathed  to  the  petitioners, 
which  the  bankrupt  had  received  on  their  behalf. 

In  April  and  July,  1830,  the  bankrupt,  who  was  then 
residing  in  Sidney,  New  South  Wales,  with  his  family, 
received  by  his  drafts  upon  the  executors  in  England  of 
a  Miss  Rebecca  Barrow,  three  several  sums  of  5S/.  9^. 


Wettmtuter, 
June  4. 

ExecQton  pay 
the  legacies  be- 
queatbed  to  in- 
fRDts  to  their 
father,  who  in* 
vesta  them  on 
colonial  secu- 
rities, and  makes 
laree  profits, 
and  becomes 
bankrupt  Held, 
that  the  legatees 
were  entitled  to 
have  proof  made 
upon  the  whole 
amount  of  the 
profits. 
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1845.  6cf.,  19*.,  and  107/.  15*.,  in  respect  of  two  sums  of  75/. 
Ex  parte  ^^^^  bequeathed  by  the  testatrix  for  the  benefit  of  the 
MoNTEFioRB.  fcankrupt's  two  daughters,  Judith  Georgiana  Barrow 
Montejiore  and  Esther  Hannah  Barrow  Montefiore, 
then  and  still  infants.  The  bankrupt  made  various  in- 
vestments of  the  sums  so  received  by  him  in  different 
securities  of  the  colonies  of  Australasia.  Upon  making 
up  and  stating  the  account  of  the  profits  made  by  those 
investments  up  to  the  time  of  the  bankruptcy,  there 
appeared  to  be  due  from  the  bankrupt  in  respect  of  the 
monies  received  by  him  on  behalf  of  his  two  daughters, 
according  to  the  usual  course  of  business  in  such  cases, 
a  balance  of  1 103/.  6*.  5d.  The  bankrupt  deposed  that 
he  received  the  three  several  sums  of  money  and  made 
the  several  investments  and  sales  and  reinvestments 
thereof  as  trustee  for  and  on  behalf  of  his  two  daughters ; 
and  that  from  the  time  of  his  receiving  the  sums  of  money 
till  the  bankruptcy  due  and  regular  entries  were  made 
in  the  bankrupt's  books,  to  an  account  opened  and  con- 
tinued in  the  names  of  his  two  daughters,  of  the  receipt 
of  the  sums  of  money  and  of  the  investments,  sales  and 
reinvestments  thereof,  and  of  the  bankrupt's  other  re- 
ceipts and  payments  in  respect  of  the  same. 

Mr.  Rogers  in  support  of  the  petition. 

Mr.  Swanston  for  two  of  the  assignees. 

Mr.  Hayes  for  the  two  other  assignees.  This  is  not 
a  proof  against  the  estate  of  a  trustee.  The  money  was 
advanced  whether  properly  or  improperly  by  the  execu- 
tors to  the  bankrupt,  the  result  of  which  was  only  to 
make  the  bankrupt  a  debtor  to  the  executors  for  the 
amount.    Granting  then  that  the  legatees  have  a  right 
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to  prove  without  the  intervention  of  the  legal  creditors^  the        ^  ®*^' 


executors,  still  all  they  prove  for  is  principal  and  in-  ej  parte 
terest  on  the  sums  advanced^  and  not  the  immense  profits  ^^ 
which  the  bankrupt  states  himself  to  Jiave  made.  It 
would  be  a  most  dangerous  precedent  to  allow  a  bank* 
rupt  to  give  a  preference  to  his  own  children,  by  attri- 
buting the  profits  he  may  have  made  to  the  money  which 
he  owed  them. 

The  Chief  Judge. — An  executor  properly  or  impro- 
perly pays  legacies  to  the  father  of  infant  legatees.  The 
&ther  deals  with  the  money  and  makes  investments, 
which  are  not  in  the  ordinary  course,  and  becomes  bank- 
rupt. The  cestuis  que  trustent  have  a  right  to  elect  between 
the  principal  and  interest  and  the  benefit  of  the  invest- 
ments. The  amount  of  this  benefit  must  be  investigated 
before  the  Commissioner.  Let  the  bankrupt  be  at  liberty 
on  behalf  of  his  children  to  establish  such  proof  as  he 
may  be  able  in  respect  of  the  profits  made  by  the  invest- 
ments. 


Ex    parte    MOORE.— In    the  matter  of  WALTER 
WESTROP    and  THOMAS    MARTIN    COCK- 

ojT\r*J?  Lineoln't  Inn, 

OILIUIL.  June  25.  and 

July  1. 

This  was  a  petition  of  appeal  from  the  rejection  of  a  v^hera  a  hni. 
proof  by  the  Commissioner  under  the  following  circum-  wife  in  an  Ec- 

.  clesiaatical 

Stances:—  Court  for  a 

divcHTce  on  the 
ground  of  adultery,  and  before  any  monition  for  cotta,  taxation,  or  any  bill  of  coats  ponected, 
or  any  decree,  order  or  lentence,  the  husband  became  bankrupt  and  discontinued  the  suit : 
Htid,  that  the  wife's  proctor  might  prove  against  the  husband's  estate  for  the  amount  of  his  bill 
of  costs.  The  whole  of  the  costs  or  executing  a  commission  to  examine  witnesses,  sued  pre- 
TiouiJy  to  but  closed  after  the  act  of  bankruptcy,  held  to  be  proveable. 


MOOKS. 
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1 845.  Xhe  bankrupt  had,  before  his  bankruptcy,  commenced 

Ex  parte  ^  ^^^^  against  his  wife  in  the  Consistory  Court  of  Lob« 
don  ibr  a  divorce  a  mensA  et  thoro  on  the  ground  of 
adultery.  In  thia  suit  the  wife  employed  the  petitioner 
as  her  proctor,  and  it  was  in  respect  of  hk  bill  of  costa 
that  the  proof  in  question  was  tendered. 

The  petition  stated  that,  in  pursuance  of  the  usual 
practice,  the  petitioner  made  out  his  bill  of  costs  for  the 
proceedings  taken  by  him  on  behalf  of  the  bankrupt's 
wife  down  to  the  end  of  October,  1844,  and  the  bill  was 
duly  taxed  by  Dr.  Lushington^  the  Judge  of  the  Court,  at 
S48/.  9«.  5d,t  and  that  the  petitioner  also  obtained  an 
order  for  a  monition  to  issue  for  the  payment  thereof^  in 
the  event  of  the  bankrupt  failing  to  pay  the  said  costs. 

That  a  monition  had  some  time  previously  issued  fbr 
the  payment  to  the  wife  of  certain  alimony,  which  had 
been  decreed  to  her  in  the  suit,  and  the  husband  had 
failed  to  pay  such  alimony  pursuant  to  the  tenor  of  the 
monition,  and  therefore  the  petitioner,  as  the  proctor  of 
the  wife,  prayed  the  Court  to  pronounce  the  husband  in 
contempt  for  nonpayment  of  such  alimony,  and  to  issue 
the  usual  significavitf  for  the  purpose  of  enabling  a 
writ  de  cantumace  capiendo  to  be  taken  out  thereon. 

That  therefore  the  proctor  for  tlie  husband  alleged 
that  he  the  kuahaiid  had  been  gazetted  as  a  bankrupt, 
and  that  assignees  of  his  estate  had  been  appointed 
under  his  bankruptcy,  and  his  said  bankruptcy  not  being 
disputed,  the  said  Court  refused  to  pronounce  him  m 
contempt  or  to  make  any  order  fbr  the  issuing  o(  a  writ 
of  sifffiificavit. 

That  the  reaaen  asaigfied  by  the  Coneistoty  Court  for 
refu^ng  to  proiM>iittC6  the  htisbajad  in  cootea^,.  and  to 
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grant  the  writ  of  siffnificavit  was,  that  as  the  law  had,  by        1845. 
▼eating  all  the  bankrupt's  property  in  other  partiesi       _ 
taken  away  his  means  of  paying  the  amount  of  such       Moore. 
alimony,  it  would  not  be  right  to  make  an  order  which 
might  have  the  efiect  of  imprisoning  him  for  nonpay- 
ment of  such  alimony. 

That  as  the  reason  so  assigned  by  the  Court  would 
apply  equally  to  an  application  for  pronouncing  the 
bankrupt  in  contempt,  and  for  the  issuing  of  a  siffniji^ 
eavU  for  nonpayment  of  the  costs,  the  petitioner  did  not 
apply  to  the  Court  for  that  purpose. 

That  the  bankrupt  had  since  the  bankruptcy  duly 
authorised  his  proctor  by  proxy  to  declare,  and  his  said 
proctor  had  accordingly  declared,  that  the  bankrupt 
would  not  proceed  further  with  the  suit,  and  that  a 
minute  of  such  declaration  had  been  duly  recorded  in 
the  acts  or  proceedings  of  the  said  Court ;  but  the  wife 
being  entitled  according  to  the  practice  of  the  Court  to 
have  the  said  cause  continued  with  a  view  to  the  vindica- 
tion of  her  own  conduct,  had  refused  to  allow  the  same 
to  be  abandoned,  and  that  she  altogether  denied  the 
charges  made  against  her  by  her  husband. 

That  under  these  circumstances  the  petitioner,  on  the 
10th  of  April,  1845,  tendered  his  proof  against  the 
separate  estate  of  the  husband  for  3482.  9s.  Sd.,  the 
amount  of  his  taxed  costs  incurred  previous  to  the  bank- 
ruptcy, but  that  the  Commissioner  refused  to  admit  the 
proof  on  the  ground  that,  before  he  could  decide  whether 
the  husband  would  have  been  liable,  he  must  have 
enough  before  him  to  convince  him  that  the  wife  had 
good  ground  for  defending  the  suit,  which  could  not  be 
done  until  the  suit  for  a  divorce  was  decided. 

That  according  to  the  practice  of  the  Ecclesiastical 
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1845.        Court,  the  husband,  in  all  matrioionial  causes,  is  liable  to 


El  parte  pAJ  all  the  costs  of  the  suit  as  well  on  the  part  of  the 
wife  as  of  himself,  and  without  reference  to  the  result  of 
the  suit. 

That  the  payment  of  the  costs  incurred  by  the  wife 
in  such  causes  is  usually  enforced  against  the  husband 
by  the  proctor  for  the  wife  having  his  bills  taxed  by 
the  Court,  and  then  obtaining  an  order  (usually  called 
a  monition)  for  the  payment  thereof,  which  is  served 
upon  the  husband,  and  in  case  of  nonpayment  thereof  by 
the  husband  pursuant  to  the  terms  of  the  monition,  he 
is  pronounced  in  contempt,  and  thereupon  a  significavii, 
or  writ  signifying  the  contempt,  issues  from  the  Ecclesi- 
astical Court,  directed  to  the  Queen's  most  excellent 
Majesty,  upon  which  a  writ  de  coniumace  capiendo  issues 
out  of  the  High  Court  of  Chancery,  by  virtue  of  which 
the  husband  is  attached  and  remains  in  custody  until  he 
purges  his  contempt  by  payment  of  the  costs. 

That  the  proctor  for  the  wife  is  not  bound  to  wait  till 
the  determination  of  the  cause  before  he  proceeds  so  to 
enforce  payment  of  his  costs  against  the  husband,  but  is 
entitled  from  time  to  time,  and  at  any  time  before  the 
signing  of  the  definitive  sentence  in  the  cause,  to  have 
bis  costs  so  taxed,  and  an  order  or  monition  for  payment 
thereof  issued  as  aforesaid. 

That  the  husband  in  such  causes  becomes  legally  in- 
debted to  the  proctor  for  the  wife  in  the  amount  of  the 
costs  of  the  said  proctor  in  respect  of  his  proceedings  on 
behalf  of  the  wife. 

Mr.  Stoanston  and  Mr.  Rolt  in  support  of  the  petition. 
The  proctor's  bill  was  a  debt  due  from  the  husband  at 
the  time  of  issuing  the  fiat,  for  in  a  suit  of  this  kind,  ac- 
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cording  to  the  practice  in  the  Ecclesiastical  Courts  the        1845. 
wife's  proctor  may  parrect  his  bill  and  obtain  taxation       ^  ^^ 
de  die  in  diem.     This  right  is  altogether  independent  of       Moob«* 
the  merits  or  events  of  the  suit^  and  exists  in  all  cases 
except  when  the  wife  has  separate  property  of  her  own, 
and  as  was  laid  down  in  Davis  ▼•  Dams(a).  The  principle 
on  which  the  rule  is  founded  is  that,  under  the  antient 
law  of  the  country,  the  wife  is  supposed  to  have  no  sepa- 
rate property.     And  in  WUsan  v.   Wilson  (&),  Sir  W. 
Scott  said,   *^  in  suits  instituted  either  by  the  husband 
and  wife  (for  I  consider  that  to  be  indifferent),  the  wife 
is  privileged  as  to  costs  and  alimony,  and  on  the  same 
principle  that  the  whole  property  is  supposed  by  law  to 
be  in  the  husband.'* 

In  Cheale  v.  CheaU^c),  where  the  wife  was  the  suitor, 
and  died  during  the  suit,  and  the  proctor  prayed  costs 
against  the  husband,  the  judge  said,  "  the  object  of  the 
law  in  permitting  a  de  die  in  diem  taxation  was  to  obviate 
the  inconvenience  and  delay  that  may  otherwise  arise  in 
the  progress  of  the  cause,  from  the  wife's  want  of  funds 
to  meet  the  costs."  Here  the  proctor  forbore  at  the 
proper  time  to  procure  such  taxation,  and  the  Court 
cannot  now  assist  him;  his  appointment  is  extinct.  ''No 
precedent  has  been  furnished  me  of  a  proctor  suing  a 
husband  in  these  Courts  for  costs,  he  may  perhaps  have 
a  remedy  at  common  law."  Although  no  case  may  be 
found  confirming  this  supposition  of  the  learned  judge, 
there  is  none  contradicting  it,  while  principle  is  entirely 
in  its  favour.  There  are  two  grounds  on  which  it  may 
be  supported. 

(a    Cited  in  note  to  2  Hagg.  Consist.  Rep.  204. 

(b)  2  Hagg.  Consist.  Rep.  203.  (c)  1  Hagg.  374. 

VOL.  I.  N 


Moosa. 
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1845.  First.  That  the  proctor  is  retaiaedby  the  wife  at  the 

EjcMite  compulsion  of  the  husband,  and  that  she  is  thus  consti- 
tuted his  agent  so  as  to  be  competent  to  render  him 
liable. 

This  appears  from  the  terms  of  the  citation  to  the  wife, 
which  are  as  follows : 

'*  Charles  James,  Bishop  of  London,  to  all  clerks,  &c 
We  command  you  jointly  and  severally  peremptorily  to 
cite,  or  cause  to  be  cited,  Ann  Cocksedge,  of,  Sec.,  to 
appear  personally  or  by  her  proctor  duly  constituted, 
before,  &c.,  then  and  there  to  answer  Thomas  Martin 
Cocisedge,  of,  &c.,  in  a  certain  cause  of  separation,  Sec." 

The  husband  therefore  orders  the  wife  to  employ  a 
proctor,  and  thereby  enters  into  a  contract  to  pay  him. 

Secondly.  That  the  proper  means  of  defence  to  such 
a  charge  as  was  here  made  against  the  wife  must  be 
considered  to  be  necessary  for  her.  To  say  that  this 
shall  depend  on  the  event  of  the  suit,  and  that  the  proctor 
shall  only  be  entitled  in  case  of  the  defence  being  suc- 
cessful, would  be  practically  to  deprive  the  wife  of  the 
means  of  defending  herself.  No  respectable  practitioner 
would  undertake  a  case  on  such  terms. 

The  circumstance  of  the  Ecclesiastical  Courts  affording 
no  remedy  for  the  proctor  against  the  husband  in  a  case 
of  this  kind,  shows  that  the  remedy  must  be  in  the  ordi- 
nary courts  of  law ;  for  it  is  impossible  to  argue  that  he 
is  to  be  without  a  remedy.  This  inference  receives  confirm- 
ation from  the  distinctions  which  exist  in  the  Ecclesias- 
tical Courts.  In  testamentary  cases,  for  instance,  the  un- 
successful party  is  condemned  in  costs;  the  decree  orders 
him  to  pay  them  for  this  reason,  that  he  would  be  under 
no  obligation  to  pay  costs  except  he  were  so  ordered.     In 
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matrimonial  cases  there  is  no  condemnation  in  costs,  the        1845. 


proctor  affiles  to  hare  the  wife's  bill  taxed  before  there  ei  parte 
is  any  decree  of  the  Court  in  the  suit.  Another  dis- 
tinction iS|  that  in  all  cases,  except  matrimonial  cases, 
the  costs  awut  die  result  of  the  suit.  The  reason  of 
diese  difierences  can  be  no  other  than  that  there  exists 
the  common  law  liability  of  the  husband  to  pay  his  wife's 
costs  in  matrimonial  causes,  and  that  in  other  cases  there 
is  no  liability  except  that  which  the  sentence  of  the  Ec- 
clesiastical Court  itself  creates*  In  one  case  the  Ecclesi^ 
astical  Court  only  enforces  a  liability,  in  the  others  it 
both  creates  and  enforces  it.  [The  Chief  Judge.  Sup- 
pose a  condemnation  in  costs,  could  the  costs  be  recovered 
in  an  action  ?]  There  is  no  case  or  authority  in  which 
that  question  has  been  raised.  It  is  impossible  to  under- 
stand how  a  court  of  law  can  hold  that  a  party  may  re- 
cover upon  a  foreign  judgment,  and  not  in  such  a  case 
as  this.  Even  in  a  suit  for  nullity  of  marriage  the  man 
has  to  pay  the  woman's  costs  in  the  Ecclesiastical  Courts, 
though  the  marriage  is  declared  void.  They  cited  Bird 
V.  Bird  (a). 

Mr.  BuauU  and  Mr.  Amphlett  for  the  assignees. 
There  was  no  debt  at  the  time  of  the  bankruptcy,  the 
costs  not  having  been  taxed  (b).  The  case  put  of  a  suit 
finr  nullity  of  marriage  shows  that  the  practice  of  the  Ec- 
desiastical  Court  in  directing  payment  de  die  in  diem 
is  no  criterion  of  a  right  to  sue  at  law,  for  there  it  is 
ekar  that  the  proctor  could  not  recover  against  the  man. 
The  fact  is  merely  that  the  Ecclesiastical  Courts  stay 

(a)  Lee's  Cases,  209.  (6)  See  ExparU  Crow,  2  M.  D.&  D.  308. 
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1845.        the  proceedings  unless  the  husband  pays  the  bill  of  the 
Ex  arte       ^^^^'s  proctor ;  but  no  authority  can  be  produced  to  show 
MooBc.       d^Q^^  ^\^[^  creates  or  demonstrates  a  legal  right,  it  seems 
on  the  contrary  to  indicate  that  there  is  none,  and  that 
therefore  the  Ecclesiastical  Court  is  obliged  to  resort  to 
this  mode  of  enforcing  payment  in  the  absence  of  any 
other.    An  argument,  which  is  further  supported  by  the 
cases  referred  to  on  the  other  side,  of  Davis  ▼.  Davis, 
and  Wilson  v.  Wilson,  because  by  these  cases  it  is  estab* 
lished  that,  where  the  proctor  has  the  means  of  obtain- 
ing satisfaction  of  his  demand  by  any  ordinary  process 
of  law  or  equity,  as  when  the  wife  has  separate  property, 
the  right  to  have  the  bill  taxed  de  die  in  diem  as  against 
the  husband  does  not  exist.      [The  Chief  Judge,  Does 
it  necessarily  follow  from  the  wife  having  separate  pro- 
perty that  the  proctor  would  have  a  lien  or  claim  upon 
it?]      It  could  hardly  be  possible  to  conceive  a  case  in 
which  he  would  not,  having  regard  to  the  principles  laid 
down  in  Owens  v.  Dickenson  (a).      In  cases  of  alimony 
the  decree  of  the  Court  creates  no  such  debt  as  can  be 
the  foundation  of  proceedings  at  law  or  in  equity.  Stones 
v.  Cooke  (b).     It  is  true  a  Court  will  grant  a  ne  exeat 
regno  to  secure  arrears  of  alimony,  but  it  will  not  decree 
payment.    In  the  passage  cited  on  the  other  side  from 
Sir  W.  Scott*s  judgment  in  Wilson  ▼.  Wilson,  the  Court 
obviously  considered  payment  of  costs  and  of  alimony  to 
be  upon  the  same  footing.    The  relation  of  debtor  and 
creditor  did  not  exist  between  the  bankrupt  and  the 

• 

proctor  at  the  date  of  the  fiat.     The  liability  of  the  bus- 
band  for  necessaries  supplied  to  the  wife  has  hitherto 

(a)  Cr.  k  Ph.  48.  (6)  7  Sim.  22,  and  8  Sim.  331. 
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been  confined  to  what  was  necessary  for  her  subsistence.  w^v^ 
In  the  case  of  a  successful  indictment  by  the  wife  against  ^  P^'^^ 
the  husband  for  assault,  where  it  has  been  decided  that 
the  husband  is  not  liable,  Crrindall  v.  6odm(md{a), 
Lord  Denman  there  said,  '^  It  is  impossible  to  say  that 
under  any  circumstances  a  prosecution  of  the  husband  is 
necessary  for  the  wife.''  It  is  true  that  he  is  liable  in  a 
proper  case  of  her  exhibiting  articles  of  the  peace 
against  him,  Skeppardv,  Mackoul{b),  Turner  y. Rooks (c), 
but  then  the  Court  loolcs  into  the  merits  of  the  case. 
They  also  cited  Bevir  v.  Bevir  (d), 

Mr.  Swanston  in  reply. 

Cur.  adv.  vuU* 

The  Chief  Judge. — In  this  case  the  petitioner,  a       ^^h  !• 
proctor,  seeks  to  prove  against  the  separate  estate  of  one 
of  the  bankrupts,  Mr.  Cocksedge,  the  amount  of  a  bill  of 
costs  incurred  before  that  gentleman's  bankruptcy  in 
the  Consistory  Court  of  London. 

The  matter  arose  thus  :  Mr.  Cochsedge  sued  his  wife 
in  that  Court  for  a  divorce  on  the  alleged  ground  of 
adultery.  She  appeared  and  defended  the  suit  by  the 
petitioner  as  her  proctor,  and  certain  proceedings  having 
taken  place  in  the  suit  after  her  appearance,  costs  and 
expenses  were  thus  incurred  in  it  upon  her  part,  the 
amount  of  which,  had  she  been  sui  juris,  would  plainly 
have  been  a  just  debt  from  her  to  the  petitioner ;  but  as 
she  was  not  sui  juris,  I  suppose  that  the  petitioner, 
unless  he  had  a  demand  for  them  upon  the  husband,  had 

(a)  6  Ad.  &  Ell.  755.  (e)  10  Ad.  &  £11.  47. 

(6)  3  CampU  326.  (d)  3  Phillim.  261. 
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1845.  not  a  demand  for  them  upon  any  person.  These  costs 
£x  parte  ^^^  expenses  were  obviously  occasioned  by  the  husband's 
^^^^  act,  in  this  sense,  that  the  suit  was  of  the  husband's  in- 
stitution, that  she  was  justly  entitled  to  defend  it,  at 
least,  if  innocent ;  that  she  has  not  been  proved  guilty,, 
and  that  if  entitled  to  defend  the  suit  she  was  entitled, 
if  not  obliged,  to  defend  it  by  means  of  a  proctor. 

These  costs  and  expenses  having  been  thus  incurred, 
the  husband  pending  the  cause  became  bankrupt,  but 
before  the  bankruptcy  there  had  not  been  any  monition 
for  costs,  any  taxation  of  costs,  or  any  bill  of  costs  por- 
reded,  or  any  decree,  sentence  or  order  of  any  kind,  as  I 
understand. 

The  circumstances  that  it  is  material  next  to  state 
may  be  stated  in  the  language  of  the  petition,  which,  as  I 
collect,  is  accurate  in  this  respect.  [His  Honor  read  the 
statements  of  the  petitioner  as  to  this  to  the  effect  before 
stated.] 

The  question  before  me  is  as  to  the  correctness  of  this 
conclusion  of  the  learned  Commissioner.  Upon  which 
it  may  be  right  to  bear  in  mind,  that  if  the  husband  is 
not  now  as  liable  to  pay  the  bill,  as  it  is  in  the  power  of 
the  Consistory  Court  to  make  him,  and  subject  to  all  the 
remedies  for  it  within  the  ability  of  that  jurisdiction  to 
confer,  the  bankruptcy  alone  has  relieved  him  from  this 
situation ;  and  that,  as  the  case  seems  to  ha^ve  stood,  had 
the  petitioner  chosen  to  have  been  more  active,  he  might 
have  obtained  from  the  Court,  I  suppose,  at  any  period 
after  the  wife'a  appearance  in  the  suit,  a  taxation  of  her 
costs  for  the  time  being  incurred  in  the  suit,  and  a  mo- 
nition for  them  against  the  husband  before  the  bank- 
ruptcy. 
There  is  no  evidence  that  she  has  or  had  any  separate 
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property,  a  pointy  as  to  the  materiality  or  immateriality        1845. 
of  which,  for  the  present  purpose,  I  say  no  more  than      ^^    ^^^ 
that  the  absence  of  any  such  evidence  is  not,  in  my       Moors. 
<^nion,  prejudicial  to  the  petitioner's  case. 

Nor  is  there  any  evidence  that  she  has  at  any  time 
confessed  adultery,  or,  as  I  have  stated,  that  she  has 
been  guilty  of  adultery.  Ought  I,  however,  for  the  pre- 
sent purpose  as  between  the  petitioner  and  the  assignees, 
who  are  strangers  to  the  proceedings  at  Doctors  Com- 
mons, subsequent  to  the  bankruptcy,  to  assume  her  in- 
nocence, the  suit  not  having  been  abandoned  until  after 
the  bankruptcy  ?  I  am  of  opinion  that  I  ought.  I  am  of 
opinion,  that  it  would  not  be  right  for  me  to  consider  her 
as  having  been  otherwise  than  unjustly  sued.  The 
assignees  might  before  the  learned  Commissioner,  or  on 
this  proceeding,  have  proved,  if  they  could,  that  she  had 
confessed  or  was  guilty  of  adultery.  I  understand  her 
to  have  uniformly  denied  the  charge. 

An  unjust  suit  then,  involving  her  station  in  society 
— her  subsistence  and  her  honor — was  brought  against 
her  by  her  husband,  who  himself  thus  compelled  her 
either  to  defend  the  suit,  or,  by  omitting  all  defence,  to 
forego  all  claims  upon  his  support,  and  the  countenance 
of  society,  and  become  in  effect  a  pauper  and  an  outcast. 
Was  it  reasonable  and  proper  that  she  should  defend 
such  a  suit? 

To  that  but  one  answer  can  be  given.  Was  the  de- 
fence necessary  to  her  t  It  may  be  true,  that  to  be 
slighted  and  shunned  may  be  an  evil  viewed  variously, 
and  of  more  or  less  weight  in  various  cases,  but  who 
can  dispense  with  food  and  raiment  ?  If  these  are  ne- 
cessaries, it  may  be  thought  not  very  reasonable  to 
treat  resistance  to  the  unjust  abstraction  of  the  means  of 
obtaining   them   as  a  matter  of  fancy  or  superfluity. 
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1 845.  Surely  her  defence  of  the  suit  was  necessary  to  her  as  well 
Ex  parte  ^^  reasonable  and  proper,  and  that  she  should  employ  a 
MooH».  proctor  for  the  purpose  was  equally  reasonable — equally 
proper — and  equally  necessary;  for  if  she  could  have  de- 
fended the  suit  in  person,  she  certainly  was  not  bound 
to  do  so.  Why  then  is  it  not  to  be  considered  that  the 
husband  was  at  the  time  of  the  bankruptcy  legally  in- 
debted to  the  petitioner  in  the  amount  of  his  bill  to  that 
time  ?  If  the  husband  was  so,  there  is  certainly  a  right 
of  proof  for  that  amount  under  the  bankruptcy. 

The  bill,  in  my  judgment,  was  as  much  for  necessaries 
properly  furnished  to  the  wife,  as  a  bill  for  ordinary 
provisions  and  clothing  or  medical  attendance  could  have 

been.  It  was  surely  not  less  justly  chargeable  on  the 
husband  than  the  costs  of  an  attorney  employed  by  her 
to  defend  her  against  an  indictment  for  a  crime  would 
have  been,  if  she  had  been  falsely  accused,  and  her  hus- 
band had  refused  to  interfere.  A  man  causelessly  turning 
his  wife  out  of  doors  sends  her  into  the  world  with 
credit  against  him  for  necessaries ;  the  baker,  the  coal- 
merchant,  and  other  such  tradesmen  employed  by  her 
become  his  creditors  accordingly.  If  he  causelessly  sue 
her  in  an  Ecclesiastical  Court  for  imputed  adultery,  he 
gives  her  (in  the  same  way)  credit  with  a  proctor,  who 
employed  by  the  wife  becomes  likewise  the  husband^s 
creditor,  as  it  seems  to  me. 

I  do  not  think  it  material  to  decide  (if  I  could)  or  to 
consider,  whether  in  all  cases  of  costs,  such  as  that  before 
me,  the  rules  and  practice  of  the  ecclesiastical  jurisdic- 
tion afford  to  the  wife  and  her  proctor,  or  either  of  them, 
sufficient  remedy  and  complete  protection ;  whether  in 
every  case  where  reason  or  justice  requires  that  either 
of  them  should  be  assisted  against  the  husband  as  to 
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costs,  that  aasistance  can  there  be  obtained,  or  whether        lS4i5. 
there  may  not  be  cases  in  which,  though  the  Ecclesiasti-       £,  ^^^ 
cal  Court  would  interfere,  proceedings  at  common  law,       Moorb. 
including  the  forms  of  execution,  which  the  law  gives  in 
actions,  may  be  substantially  more  convenient  and  ad- 
vantageous than  process  upon  a  sentence,  decree  or  moni- 
tion of  the  ecclesiastical  judge. 

I  am  not  aware  of  any  objection  in  point  of  authority 
or  principle  to  holding  that  remedies  in  each  jurisdic- 
tion may  simultaneously  exist  in  such  cases*  There  may 
very  possibly  be  an  objection  to  their  simultaneous  use, 
or  to  resorting  to  one  after  having  resorted  to  the  other ; 
but  no  such  thing  has  occurred,  as  I  conceive,  in  the 
present  instance,  for  I  cannot  view  in  that  light  the  steps 
taken  after  the  bankruptcy  by  the  petitioner,  who  has 
not  obtained  or  applied  for  a  significavit  as  to  the  costs  ; 
nor  again  can  it  in  my  judgment  be  a  sufficient  answer 
to  an  action  by  the  proctor  against  the  husband,  to  say 
that  the  case  is  one  in  which  the  ecclesiastical  judge  had 
refused,  or  would,  on  the  ground  of  the  wife  having 
separate  property  or  otherwise,  have  refused  to  interfere 
against  him. 

The  common  law  right  to  sue  a  man  for  necessaries 
furnished  to  his  wife,  or  upon  a  cause  of  action  tanta- 
mount, cannot  I  think  be  affected  by  the  question 
whether  the  Consistory  Court  would  or  would  not  have 
{^ven,  or  could  or  could  not  give,  to  the  plaintiff  remedy 
and  redress  according  to  its  forms  and  functions. 

It  is  arguable  that  there  may  be  inconvenience  in 
allowing  actions  to  be  brought  from  time  to  time  by  a 
proctor  for  his  costs  pending  a  divorce  suit  There  may 
be  so,  although  the  Ecclesiastical  Courts  sometimes,  in- 
deed often,  I  believe,  make  the  husband  pay  the  wife*s 


186  CASES  IN  BANKRUPTCY. 

1845.  costs  step  by  step,  or  as  they  say  there  de  die  in  diem* 
£x  parte  '  ^^  °^^*  however,  know  that  there  can  substantially  be 
MooBs»  greater  difficulty  or  inconvenience  belonging  to  such  a 
case  than  to  an  ordinary  case  of  attorney  and  client  as 
to  costs*  In  the  present  instance,  the  husband's  bank* 
ruptcy  happened  pending  the  suit ;  but  nothing  can  be 
more  common  than  that  a  party  to  an  action  should  be- 
come bankrupt  pending  the  cause.  His  attorney  in 
such  circumstances^  at  least  if  not  guilty  of  neglect  or 
misconduct  before  or  afterwards,  is  surely  entitled  to 
prove  under  the  bankruptcy  for  his  costs,  incurred  by 
the  client  before  the  bankruptcy,  whether  the  cause  do 
or  do  not  proceed,  or  however  it  may  end. 

No  neglect,  no  collusion,  no  misconduct,  no  litigious- 
ness  or  vexation,  has  been  imputed  to  the  proctor  in  the 
present  instance.  The  suit  has  been  ended  since  the 
bankruptcy,  as  far  as  it  sought  to  criminate  the  wife,  and 
ended  by  what  is,  I  suppose,  analogous  to  a  nonsuit  at 
law  in  her  favour.  Put  the  case  of  a  defendant  in  an 
action  becoming  bankrupt,  but  not  pleading  or  suggest* 
ing  his  bankruptcy,  the  action  going  on,  the  plaintiff 
nonsuited  and  being  a  beggar.  Is  the  defendant's  attor- 
ney not  to  prove  his  costs  up  to  the  bankruptcy  against 
the  estate  of  his  client  ? 

I  am  quite  aware  that,  in  the  present  instance,  the 
husband  was  not  the  client  of  his  wife's  proctor ;  but  on 
the  grounds  to  which  I  have  referred,  and  for  the  pur- 
pose before  me,  I  see  no  substantial  ^difference  between 
the  two  cases,  and,  setting  bankruptcy  out  of  view,  an 
attorney  or  solicitor,  though,  abandoning  his  client's 
cause  during  its  progress,  may,  in  certain  circum- 
stances, lose  his  right  to  demand  the  previous  costs 
against  the  client,  yet,  not  abandoning  the  cause,  not 
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ceasing  to  act,  may  during  its  progress,  I  suppose,  from        lS4i5. 
time  to  time  demand  from  the  client  and  sue  the  client      £,  ^^^ 
for  payment  of  bis  costs  for  the  time  being  incurred, 
at  least,  if  this  be  not  done  with  vexatious  and  unreason"* 
able  frequency.     I  am  not  aware  of  there  being  authority 
or  principle  against  this  position. 

But  I  find  the  Lord  Chief  Justice  of  the  Common 
Pleas,  in  a  case  (a)  in  that  Court  in  the  year  18SS,  saying, 
"  The  objection,  however,  which  has  been  raised  to  the 
plaintiff's  recovery  is,  that  an  attorney  cannot  sue  for  his 
bill  till  the  business  which  he  has  been  retained  in  is 
terminated.  It  would  be  long  before  I  should  be  in* 
duced  to  assent  to  such  a  proposition."  And  again,  ^*  There 
is  no  authority  for  the  proposition  on  which  the  defend- 
ant relies.'^  There  is  another  report  (A)  of  the  same  case, 
in  which  the  Lord  Chief  Justice  is  represented  as  sajring, 
''  The  main  objection  to  the  plaintiff's  right  to  recover, 
and  the  question  for  our  consideration  is,  whether  an 
attorney  can  bring  an  action  against  his  client  for  busi- 
ness done  during  the  progress  of  a  cause,  or  whether  he 
must  wait  till  the  suit  has  arrived  at  a  final  determina- 
tion»  viz.  by  a  judgment  at  law,  or  decree  in  equity, 
before  he  can  sue.  I  should  require  a  strong  authority 
before  I  acceded  to  such  a  proposition,  for,  if  an  attorney 
or  solicitor  is  bound  to  wait  till  the  final  determination 
of  the  snit^  he  might  in  many  cases  be  ruined.''  And  Mr. 
Justice  Bosanquet  is  mentioned  as  stating  ^Hhat  he  could 
not  agree  to  the  extent  of  the  proposition  contended  for 
by  the  defendant,  that  an  attorney  could  not  sue  his 
client  for  business  done  till  the  final  termination  of  the 
suH." 

(a)  Van  SandtM  v.  Bfown«,  9  Biog.407.        (h)  2  Moore  &  Scolt,  656. 
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1845.  I  may  add,  that  if  proof  of  the  wife*s  adultery  in  an 

2^^^  action  by  her  proctor  against  the  husband  for  her  costs 
Moors.  of  a  divorce  cause,  pending  that  cause,  would  defeat  the 
action  (a  point,  as  to  which  I  say  nothing),  and  if  that 
would  be  inconvenient,  such  an  inconvenience  is  not  of  a 
new  kind,  it  being  clear  that  a  husband,  suing  for  a 
divorce,  may  at  the  same  time  be  a  defendant  in  an 
action,  or  various  actions  by  various  plaintiffs,  in  which, 
as  well  as  in  the  ecclesiastical  suit^  the  point  to  be  tried 
may  be  the  wife's  adultery. 

How  the  present  matter  would  have  stood,  had  the 
wife  been  guilty,  had  the  suit  against  her  for  a  divorce 
been  still  in  progress,  or  had  she  been  the  party  suing 
and  not  the  party  sued,  in  the  proceedings  that  existed 
before  the  bankruptcy,  it  is  unnecessary  to  say.  As  the 
facts  are,  I  think  the  proctor  entitled  to  prove,  and  I  so 
decide. 

The  point  being  of  some  importance,  and  specifically, 
so  far  as  I  am  aware,  new,  I  had  doubts  whether  I  ought 
to  allow  the  proof  (especially  against  the  opinion  of  the 
learned  Commissioner),  without  affording  the  assignees 
the  opportunity  of  trying  the  question  in  an  action  which 
might  probably  be  so  framed  as  to  try  it  satisfactorily. 
But  considering  the  amount  of  the  sum  in  dispute,  and 
that  they  may  possibly  obtain  the  opinion  of  the  Lord 
Chancellor,  if  they  appeal  speedily  from  my  decision, 
before  the  long  vacation,  I  have  thought  it  better  for 
both  parties  that  I  should  act  upon  my  own  opinion 
without  further  delay. 

In  what  I  have  said  I  have  assumed  that  the  amount 
of  the  bill  is  considered  by  the  assignees  reasonable  and 
fair,  and  that  there  is  not  any  dispute  what  charges  are 
anterior  and  what  subsequent  to  the  bankruptcy.    If 
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there  is  any  difference  between  the  parties  on  these  points,  rf*f^ 
or  either  of  them,  I  will  decide  it  myself,  or  put  it  into  a  £i  pti te 
course  of  investigation  as  may  appear  best. 

Let  the  costs  of  the  petition  to  this  time  on  each  side 
come  out  of  the  estate. 


Mr.  Swanston  and  Mr.  Molt  said  there  was  one  item 
on  which  it  was  necessary  to  ask  the  opinion  of  the 
Court.  It  was  the  amount  of  the  costs  of  executing  a 
commission  for  the  examination  of  witnesses  in  Dublin. 
The  Commissioners  finished  the  examination  on  the  day 
on  which  the  act  of  bankruptcy  was  committed;  on  the 
following  day  the  fiat  issued,  and  on  the  same  day  the 
commission  was  closed.  Under  these  circumstances  the 
item  must  be  considered  to  have  been  incurred  before 
the  bankruptcy. 

Mr.  Russell  and  Mr.  AmphUtL  There  was  no  debt 
before  the  act  of  bankruptcy,  and  consequently  there  can 
be  no  proof  upon  this  item,  or  at  all  events  only  for  a 
portion  of  it. 

The  Chief  Judge. — I  am  of  opinion  that  for  the  pur- 
pose of  proof,  this  part  of  the  debt  must  have  relation  to 
the  issuing  of  the  commission,  and  that  whole  amount 
of  the  item  is  proveable  under  the  fiat. 


190 


CASES  IN  BANKRUPTCY. 


1845. 


Lincoln*t  Inn, 
July  2. 

The  right  of  as- 
ligneei  to  io- 
spect  or  take  a 
copy  of  a  title- 
deed  of  the 
bankrupt*!  pro- 
perty in  the 
hands  of  his  so- 
licitor, is  no 
higher  than  the 
right  of  the 
bankrupt  him- 
self, and  there- 
fore, where  the 
assignees  peti- 
tioned that  the 
solicitor  might 
produce  or  give 
an  attested  copy 
of  such  a  docu- 
ment, on  being 
paid  only  the 
portion  of  his 
costs  relating 
thereto,  and  the 
costs  of  the 
production  or 
copy,  the  peti- 
tion was  ois- 
missed  with 
costs. 


Ex  parte  JOSEPH  UNDERWOOD,  JOSIAH 
TIBBS  and  PATRICK  JOHNSON.  —  In  the 
matter  of  HENRY  WILLIAM  HEMSWORTH. 

XHIS  was  the  petition  of  the  assignees,  praying  that 
the  respondents,  Messrs.  PbtckMtt  and  Roberts^  who 
had  been  the  bankrupt's  solicitors  before  the  bank- 
ruptcy, might  deposit  with  the  official  assignee  a  bill  of 
sale  of  a  ship,  executed  to  the  bankrupt  as  mortgagee, 
for  inspection,  without  prejudice  to  the  respondents'  lien 
on  the  document. 

The  respondents  had  prepared  the  bill  of  sale  by  way 
of  mortgage  to  the  bankrupt,  and  they  had  acted  as  his 
solicitors  in  a  foreclosure  suit  instituted  by  him  against 
the  mortgagor  of  the  ship.  They  had  also  acted  gene- 
rally as  his  solicitors,  and  their  bill  of  costs  amounted  to 
900Z. 

The  assignees  had  put  up  the  ship  for  sale  under  the 
fiat,  and  by  the  conditions  of  sale  engaged  to  give  the 
purchaser  an  attested  copy  of  the  bill  of  sale. 

At  the  sale  the  ship  was  knocked  down  for  IGOOZ.j 
and  the  assignees  applied  to  the  respondents  to  produce 
the  bill  of  sale,  offering  to  pay  the  respondents'  costs  of 
preparing  it  and  of  the  foreclosure  suit  and  otherwise 
relating  to  the  vessel,  and  of  the  production  of  attested 
copies  of  the  bill  of  sale;  but  the  respondents  declined 
producing  the  document,  unless  the  full  amount  of  their 
bill  was  paid. 

On  April  5th,  184*5,  the  petitioners  caused  the  re- 
spondents to  be  served  with  a  summons,  requiring  them  to 
appear  before  the  Commissioner  and  to  bring  the  bill  of 
sale,  that  the  same  might  be  inspected,  and  an  attested 
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copy  taken.     One  of  the  respondents  attended  before       1645. 
the  Commissioner,  and  refused  to  produce  the  bill  of      £,  parte 
sale,  allegingi  upon  oath,  that  he  and  his  partner  acted    ^^^^^^'^ 
as  attorneys  for  the  bankrupt  from  the  year  1840  to  the 
time  of  the  bankruptcy;  that  the  bill  of  sale  was  placed 
in  his  hands  immediately  after  its  execution ;  that  there 
was  no  agreement  in  writing  between  the  respondents 
and  the  bankrupt  relating  thereto^  and  that  he  refused 
to  produce  it  or  allow  a  copy  to  be  taken,  as  the  lien  of 
himself  and  partner  would  be  defeated  thereby.    The 
purchaser  of  the  ship  had  given  notice  that  he  should 
require  compensation  for  the  delay  in  completing  the 
purchase,  as  he  had  thereby  lost  a  voyage  which  he 
contemplated,  and  he  had  also  given   notice  that  he 
should  abandon  the  contract. 

The  respondents  submitted  to  the  jurisdictictiou  of 
the  Court. 

Mr.  Russell  and  Mr.  ThoTnas  Parker  in  support  of 
the  petition.  The  question  is  whether,  if  a  document 
of  title  is  in  the  hands  of  the  bankrupt's  solicitor,  the 
solicitor  may  say  to  the  assignees,  ''  you  shall  not  look 
at  the  document  without  paying  me  my  bill."  If  there 
be  no  bankruptcy  the  law  is,  that  a  solicitor,  who  dis- 
charges himself  from  being  a  party's  solicitor,  cannot 
exclude  his  client  from  the  inspection  of  his  papers,  but 
that  if  the  client  voluntarily  determines  the  relation  a 
different  rule  prevails,  the  Court  saying  that  the  client 
shall  not  use  the  papers  unless  he  pays  the  solicitor. 
Here  neither  of  these  state  of  things  exists;  the  solicitor 
has  not  discharged  himself,  nor  has  the  client  discharged 
him,  but  the  law  has  put  an  end  to  the  relation.    They 
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1845.        cited  Ross  v.  Zaughton{a\  and  Brastington  v.  Btm^ 
Ex  parte      sinffton(b).    The  doctrine  of  lien  cannot  be  carried  fur- 

^d*otte»r  ^^^^  ^^^^  ^^  ^^  ^^  ^^^  ^*®®  ^^  mortgagee,  who  can  be 
compelled  by  the  Commissioner  to  produce  his  mortgage 
deed  (c). 

Mr.  Swanston  and  Mr.  Giffard  for  the  respondents 
were  stopped  by  the  Court. 

The  Chief  Judge. — It  is  possible,  that  in  a  case  of 
this  description,  a  solicitor  may  have  conducted  himself 
so  as  to  prejudice  his  lien  by  the  general  law.  I  assume 
that  here  there  has  been  no  such  conduct.  In  such  a 
case,  independently  of  the  bankruptcy,  there  would  be 
no  question,  and  the  only  point  is,  whether  the  bank- 
ruptcy makes  any  difference,  that  is,  whether  the  rights 
of  the  assignees  are  higher  than  those  of  the  bankrupt. 

How  the  case  might  have  stood  if  the  documents  in 
question  bad  been  documents  belonging  to  a  cause,  or 
to  any  proceeding  in  a  court  of  justice,  I  do  not  say;  I 
abstain  from  giving  any  opinion  on  the  point.  This  is 
simply  a  title-deed,  and  with  regard  to  a  title-deed,  I  am 
of  opinion  that  bankruptcy  makes  no  difference,  and 
that  the  rights  of  the  assignees  are  no  higher  than  those 
of  the  bankrupt.  The  solicitor  stands  substantially  in 
the  situation  of  a  solicitor  discharged,  not  by  his  own 
act,  not  by  his  own  choice,  or  from  his  own  fault.  That 
is  the  position  in  which  he  stands  here. 

Then  there  remain  two  questions,  if  the  first  can  be 
called  a  question;  first,  whether  there  has  been  any  evi- 

(a)  I  V.  &  B.  349.  (c)  See  Ex  parU  CaUUeoH,  Mont.  55. 

(6)  1  Si.  &  Stu.  455. 


and  oiben. 
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dence  of  such  conduct  on  the  part  of  the  respondents  as        1 845. 
would  prejudice  their  right.     If  it  be  wished  to  raise  that 
pointy  I  will  allow  it  to  be  raised.    Next,  whether  a  soli-    Underwood 
citor  having  a  lien  ou  the  client's  title  deeds  can  be 
compelled  to  give  copies  of  them  to  the  client,  without 
receiving  the  amount  of  his  bill  of  costs. 

As  further  argument  is  not  desired,  the  petition  must 
be  dismissed,  so  far  as  it  prays  that  the  respondents 
may  be  ordered  to  deposit  the  bill  of  sale  with  the 
official  assignee,  and  all  I  have  to  consider  is  the  latter 
of  the  two  questions  which  I  have  mentioned. 

If  a  client  is  entitled  to  say  to  his  solicitor,  ''give  me 
a  copy  of  my  tide-deed  and  I  will  pay  for  it,*'  and  is  at 
the  same  time  at  liberty  to  decline  paying  the  solicitor's 
bill  of  costs,  the  lien  of  the  solicitor  may  be  worth  little 
or  nothing. 

I  think  I  ought  not  to  make  any  other  order  on  this 
petition  than  to  dismiss  it  with  costs,  to  be  paid  out  of 
the  estate.  I  attribute  no  blame  to  the  assignees,  and 
give  no  opinion  whether  the  respondents  might  be  ex- 
amined before  me,  as  exercising  the  same  functions  as  a 
Commissioner.  I  consider  the  submission  of  the  soli- 
citors to  extend  to  the  whole  merits  of  the  case. 

Petition  dismissed,  with  costs  out  of  the  estate. 


VOL.  I. 
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Ex  parte  GEORGE  HENRY  BARNETT  «nd  otb«r8. 
Lineoi.'.  fnn,       —In  the  matter   of  JOHN   REAY  aod  JOHN 
Juiyith.         ROBERT  REAY. 

1.  A  trader 

XniJ^^""^  This  was  a  petition  for  the  usual  wder  in  the  case  of 

with  hii  bankers  an  equitable  mortcaffe. 

to  secure  the  ^ 

floating  balance       On  January  S6,  1843,  the  bankrupt  Join  Jisoy  dopo- 
andsignsa  '    Sited  with  the  petitioners,  who  were  his  bankara,  two 

memorandum  i.  .  /.  m^ 

of  the  object  of  poucies  of  aasufance,  effected  in  the  Economic  Life 
which  notice  is  Assuranoe  Office,  on  the  li?e8  of  two  iadWiduak  therein 
insurance  office,  named,  and  also  a  policy  effected  by  one  George  David 
^^Tjl^rtn^^r,  ^okambe  on  his  own  life  in  the  Kock  Life  Assurance 
"maS  wd'i  Company.  The  last  of  these  policies  had  been  assigriied 
«cu^y*for  the  *^  ^^^  bankrupt.  Join  Reay,  by  Hohsombe,  who  on  the 
floaUng  b^ance  occasion  of  the  assiffiiment  executed  a  bond  to  secure 

due  from  the 

firm;  but  of      the  payment  of  the  premiums,  and  from  this  circum- 

this  change  in 

the  object  of      stance  and  others  it  was  suggested  that  the  assignment 

the  security,  no  _     _  ^ 

memorandum  is  was  Only  by  Way  of  mortgage. 

any  notice  gif  en      On  the  occasion  of  the  deposit,  a  memorandun  was 

to  the  office.  .         ,        «  n 

On  the  firm  be-   Signed  as  foUows  : 

^"t'°HeW  ^'  "  To  Messrs,  BarneU,  Hoaru  &  Co. 

we±ti^ii'to"      Gentlemen, 

1^®?'"*^°'^*'**  In  consideration  of  advances,  by  way  of  discount 

in  the  case  of  an  ^      j         j 

equitable  mort-   or  Otherwise,  which  you  have  made  and  may  hereafter 

gage  without  a  -^  ^ 

written  memo-    make  to  or  for  me,  I  now  deposit  in  your  hands  the 

randum.  '  ^ 

2.  A  mort-     several  policies  of  insurance  enumerated  at  foot,  for  the 

gagee  of  a 

policy  of  purpose  of  securing  to  you  or  the  members  of  your  firm 

assurance  de^ 

posits  it  by  way  for  the  time  being  all  sums  that  may  now  or  hereafter 

of  submoit- 

gage,  and  gives  notice  of  the  submortgage  to  the  insurance  office,  but  not  to  the  original  mort- 
gagor :  Heldf  that  this  was  sufficient  to  take  tlie  policy  out  of  the  reputed  ownership  of  the 
mortgagee. 

3.  A  bond  which  is  executed  to  secure  the  payment  of  bills  of  exchange,  is  mortgaged 
together  with  the  bills,  which  are  endorsed.  Afterwards  the  mortgagor  deposits  the  bonds 
and  the  bills  by  way  of  submortgage,  and  becomes  bankrupt,  no  notice  of  the  submortgage 
having  been  given  to  the  obligor.    Held,  that  the  submortigage  was  good  against  the  assignees. 

4.  Deposit,  by  way  of  mortgage,  of  a  land  order  of  the  New  Zealand  Company  htld 
to  be  good,  without  notice  being  given  to  the  company  of  the  deposit. 
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be  due  from  me  in  respect  of  any  bills  which  your  firm  1845. 
may  have  discounted,  or  may  discount  for  me,  and  £x  parte 
of  all  advances  on  any  account  or  accounts  between  aod'othera. 
myself  and  your  firm  for  the  time  being,  with  interest 
after  the  rate  of  5L  per  cent,  per  annum,  and  I  agree 
that  the  said  policies  and  all  monies  thereby  secured,  or 
to  become  doe  or  receivable  in  respect  thereof,  shall  be 
a  security  for  and  stand  charged  with  the  payment  to 
you^  or  the  members  of  your  firm  for  the  time  being,  of 
such  sums  as  aforesaid,  with  interest  as  aforesaid.  And 
I  further  agree  forthwith,  or  whenever  called  upon,  to 
execute  to  you,  or  the  members  of  your  firm  for  the  time 
being,  in  due  form  of  law,  a  proper  assignment  of  the 
sud  policies  and  monies  respectively  by  way  of  mort- 
gage, for  securing  the  payment  of  such  sums  and  in- 
terest as  aforesaid,  such  assignment  to  contain  all  clauses, 
covenants  and  provisions  usual  in  mortgages  of  a  like 
nature,  particularly  covenants  on  my  part  to  pay  the 
premiums  on  the  said  policies  when  due,  and  to  keep 
the  same  on  foot,  and  also  a  power  of  sale  of  the  said 
policies  and  moneys,  in  default  of  payment  by  me  of 
such  sums  as  aforesaid,  when  called  upon  by  you,  or  the 
members  of  your  firm  for  the  time  being,  so  to  do,  and  I 
hereby  agree  that  it  shall  be  lawful  for  your  firm  for  the 
time  being,  if  it  should  be  thought  fit,  to  pay  premiums 
for  keeping  up  the  said  policies  or  any  of  them,  and  to 
charge  me  in  account  with  such  premiums,  but  that  it 
shall  not  be  imperative  on  your  firm  to  pay  any  premium 
whatever  for  that  purpose. 

I  am,  gentlemen,  yours  obediently, 
London,  26M  January^  1843.  John  Reay*' 

Notice  of  the  deposit  was  on  the  same  day  given  to 
the  Economic  Insurance  Office  as  follows  : 

o2 


196  CASES  IN  BANKRUPTCY. 

1845.        <*  To  the  Directors  and  Trustees  of  the  Economic  Life 
fTpI^  Assurance  Society. 

Barketf  Gentlemen.     We  hereby  give  you  notice  that  John 

and  oihers.  -^    *=>         '' 

Reayy  of  Mark  Lane  in  the  city  of  London,  merchant^ 
has  deposited  (inter  alia)  with  George  Henry  Samett, 
Samuel  Hoare,  John  Gumey  Hoare,  Henry  Barnett^ 
Joseph  Hoare  Bradshaw,  and  Joseph  Hoare,  a  policy  of 
assurance.  No.  1644,  under  the  hands  and  seals  of  the 
trustees  of  the  Economic  Life  Assurance  Society,  and 
bearing  date  the  12th  day  of  August,  1830,  effected  by 
the  said  John  Reay  on  the  life  of  Thomcis  White,  of  the 
Commercial  Sale  Rooms  in  the  city  of  London,  mer- 
chant, for  the  sum  of  1000/.,  and  also  a  policy  of  assu- 
rance, No.  3397,  under  the  hands  and  seals  of  the  trus- 
tees of  the  same  court,  and  bearing  date  the  10th  day  of 
July,  1835,  also  effected  by  the  said  John  Reay  on  the 
life  of  George  David  Holcombe,  then  late  of  Peckham, 
in  the  county  of  Surrey,  gentleman,  for  the  sum  of  ^ 
3800/.  for  securing  to  the  said  George  Henry  Barnett, 
Samuel  Hoare,  John  Gumey  Hoare,  Henry  Bameti, 
Joseph  Hoare  Bradshaw,  and  Joseph  Hoare,  or  the 
members  of  their  firm  for  the  time  being,  the  payment 
of  all  sums  now  due  or  hereafter  to  become  due  to  them 
from  the  said  John  Reay. 

We  are,  gentlemen,  yours  obediently, 

(Signed.)    Bavies  &  Sons, 

Solicitors  for  Messrs.  BameU,  Hoares,  Bamett, 
Bradshaw  &  Co." 
'*  Angel  Court,  Throginorton  Street, 

26th  January,  1843." 

Notice  of  the  deposit  was  also  given  to  the  Rock 
Insurance  Office  as  regarded  the  policy  on  the  life  of 
Holcombe,  but  it  did  not  appear  that  any  notice  was 
given  to  Holcombe. 
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On  January  lst«   1844,  the  bankrupt,  John  Reay,       1845. 
took  his  son,  the  other  bankrupt,  into  partnership  with       ^^  ^^ 
him,  whereupon  a  new  account  was  opened  with  the      Bahnett 

'  r  ^  and  others. 

bankers  in  the  name  of  the  new  firm. 

The  deposited  documents  remained  in  the  custody  of 
the  petitioners,  who  held  them  upon  the  understanding 
that  they  were  to  be  a  security  for  the  balance  due  to 
them  from  time  to  time  from  the  new  firm  ;  but  of  this 
change  in  the  object  and  purpose  of  the  deposit,  no 
notice  was  given  to  the  insurance  offices. 

On  the  6th  of  February,  1845,  the  new  firm  depo- 
sited with  the  petitioners  other  securities  for  the  purpose 
of  further  securing  the  balance  due  from  the  new  firm. 
These  securities  consisted,  among  other  things,  of  the 
following  particulars : 

First.  A  bond  firom  Clement  Joseph  Philip  Pen, 
Boron  de  Bode,  to  one  Adoiphus  Blumenthal,  for  7000/. 
with  interest,  payable  within  a  month  after  satisfaction 
of  certain  claims  preferred  by  the  said  Baron  de  Bode 
on  the  British  government  for  compensation  in  respect  of 
his  estates  in  France,  confiscated  by  the  French  revo- 
lutionary government 

Secondly.  Five  out  of  seven  bills  of  exchange  for 
lOOOZ.  each,  severally  dated  6th  September,  1844,  drawn 
by  and  payable  to  the  order  of  the  said  Adolphue 
Blumenthal  twelve  months  after  date,  accepted  by  the 
said  Baron  de  Bode,  and  indorsed  by  the  said  Adolphue 
Blumenthal. 

Thirdly.  A  mortgage  of  the  bond  and  bills  firom 
Blumenthal  to  the  bankrupt  John  Reay,  dated  12th 
September,  1844,  to  secure  7000/.  and  interest. 

Fourthly.  Ten  New  Zealand  Company's  orders  in  the 
following  form : 
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1845.  "  New  Zealand  Land  Order. 


g^    j^^  Two  hundred  (part  8)  and  sixty-one. 

Barkiett  N^,.  266. 

and  otheft. 

'Mn  pursuance  of  stipulations  of  the  New  Zealand 
Land  Company,  John  Reay  of  London,  Esquire^  hath 
one  section  of  land,  consisting  of  one  town  acre  and  one 
hundred  country  acres,  in  the  company's  first  and  prin- 
cipal settlement,  with  a  right  of  selection  as  proTided  in 
the  regulations  of  the  directors  of  the  company  for  sales 
in  England  of  lands  in  New  Zealand.  So  soon  as  the 
said  land  shall  have  been  selected,  you  are  to  deliver  to 
him,  his  agents  or  assigns,  a  certificate  under  your  hand 
mentioning  such  land,  which  is  to  be  accepted  as  con- 
clusive evidence  of  the  selection,  and  as  an  actual  deli- 
very of  the  possession  of  the  land  selected.  This  land 
order  is  received  by  the  said  John  HBoy  as  conclusive 
evidence  of  title>  and  as  a  sufiicient  conveyance  to  himy 
his  heirs  and  assigns,  of  the  land  so  to  be  selected,  sub- 
ject to  the  laws  and  regulations  of  the  colony  and  the 
customs  of  the  country.  Nevertheless  he  and  they  is 
and  are  to  be  at  liberty  on  or  after  delivery  of  the  certifi* 
cate,  to  require  the  further  assurance  flrom  thie  company 
or  their  trustees  of  such  land  to  him,  his  heirs  and 
assigns  (subject  as  aforesaid),  by  such  mode  of  eon*- 
veyance  as  shall  be  adopted  in  the  islands  of  New 
Zealand  for  transferring  lands  holden  by  British  subjects, 
such  conveyance,  so  long  as  the  company  shall  remain 
unincorporated,  to  be  executed  by  the  trustees  or  thm 
attorney,  and  the  signature  thereto  of  persons  acting  as 
trustees,  or  of  a  person  acting  as  the  attorney  of  the 
trustees,  is  to  be  accepted  as  conclusive  evidence  of  their 
respective  appointments  and  continuance  in  ofiice.  And 
in  case  of  such  request,  ^ou  are  with  all  convenient 
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spied  to  proeure  a  eonveyance  to  be  made  to  him  and       ^^^' 


thm  accordingly,  he   or    they   bearing  all  expenses      Ex  parte 
attending  the  same,  but  neither  the  company,  nor  the  di-  .  and  othw. 
rectors  or  other  officers  or  persons  signing  this  order,  nor 
the  trastees  of  other  persons  executing  such  conveyance, 
are  to  be  considered  as  guaranteeing  the  title  against 
the  results  of  any  proceedings  of  or  under  the  authority 
of  the  British  government  or  legislature,  or  in  other 
manner,  except  as  against  their  own  acts  respectively, 
and  the  acts  of  those  deriving  title  under  or  in  trust  for 
them  respectively.    This  land  order  is  issued  in  dupli- 
cate, and  upon  the  presentation  of  either  copy  the  other 
vriU  become  void.      Dated  London,  this   1st  day  of 
August,  1839. 

lustre,  Alexander  Raines,  John  C.  Benlerk, 
Three  of  the  directors  of  the  New  Zealand 
Land  Company. 

J.  Ward,  Secretary. 
**  It  i$  understood  that  her  Majesty's  government  intends 
to  institute  an  inquiry  into  the  titles  of  British  subjects 
to  lands  in  New  Zealand,  but  the  directors  are  not 
awate  that  the  title  to  the  company's  lands  will  be  found 
in  any  maimer  impeachable. 
^^  To  the  resident  officer  of  the  New  Zealand  Land 
Company  for  saleable  lands  in  the  islands  of 
New  Zealand  and  a4jacent  isles," 
*^  As  diis  knd  order  is  issued  in  duplicate,  both  copies 
(m^dked  part  1  and  part  2)  must  be  transferred. 

^  JParm  le  he  used  whoi  the  land  order  is  tranrferred  to 

another  party. 
<*  I  of  ,  do  hereby  assign  and  transfer 

to  ,  his  heirs  and  assigns,  all  my  right  and 

interest  in  and  to  the  within  land  order>  and  the  section 
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1845.        of  land,  and  if  requested,  a  conveyance  thereof  may  be 
Ez  parte      delivered  to  him  or  them   accordingly.      Dated  this 

.^oi'<:S.   •  day  of  1839. 

Witness,  John  Reay. 
''  Farm  to  he  used  in  the  appointment  of  an  agent  for 

the  selection  of  land. 
''  I  appoint  ,  of  ,  my  agent,  to  select  for 

mc  the  section  of  land  referred  to  in  the  within  land 
order,  and  request  that  the  certificate  of  the  selection 
may  be  delivered  to  him  on  my  behalf.    Dated  this 
day  of  ,1839. 

Witness 
The  remainder  of  the  deposited  documents  were  title- 
deeds  of  freehold  and  leasehold  property. 

There  was  a  written  memorandum  stating  the  purpose 
of  the  deposit,  but  no  notice  of  it  was  given  either  to 
the  Baron  de  Bode  or  to  the  New  Zealand  Company. 

Mr.  Swanston  and  Mr.  Pryor  in  support  of  the  peti- 
tion. With  respect  to  the  change  of  firm,  as  the  policies 
were  not  in  the  order  and  disposition  of  the  elder  bank- 
rupt of  the  new  firm,  they  cannot  pass  to  the  assignees 
except  subject  to  the  incumbrances  upon  them,  one  of 
which  is  the  debt  fi*om  the  new  firm.  Next,  as  to  the 
policy,  of  which  the  elder  bankrupt  is  suggested  to  have 
been  only  mortgagee.  It  is  immaterial  whether  he  was  so 
or  not,  because  it  has  long  been  decided  that  notice  to  a 
mortgagor  is  not  necessary  to  complete  the  transfer  of 
a  mortgage  debt;  Jones  v.  Gibbons  (a).  The  only  other 
questions  are  as  to  the  Baron  de  Bodis  bond,  and  the 
New  Zealand  shares,  but  as  the  bond  was  given  to 

(a)  9  Ves.  407. 
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secure  a  debt  also  secured  by  bills  of  exchange^  and        \S4i5. 
consequently  transferable  without  notice  to  the  debtor^       ^^  ^^ 
the  doctrine  of  Jones  v.  Gibbons  applies;  and  renders     a^oi^^. 
notice  to  the  obligor  unnecessary ;  and  the  New  Zealand 
land  shares  being  real  property,  are  altogether  out  of 
the  scope  of  the  7Snd  section,  and  the  rules  respecting 
notice. 

Mr.  Russell  for  the  assignees.  The  policies  were  in 
the  reputed  ownership  of  the  elder  bankrupt,  subject 
only  to  the  incumbrance  of  which  notice  was  given  to 
the  insurance  o£Sces,  that  is  to  say,  the  debt  due  from  the 
elder  bankrupt  alone ;  and,  independently  of  the  7Snd 
section,  the  lien  claimed  by  the  petitioners  by  virtue  of 
the  alleged  parol  or  tacit  contract  or  understanding  with 
the  new  firm,  requires,  to  give  it  validity,  that  notice  of  it 
should  be  given  to  the  parties  liable  to  pay  the  money. 
As  to  the  policy,  of  which  the  elder  bankrupt  was  him- 
self mortgagee,  the  authority  o{  Jones  v.  Cribbons  is  not  in 
point,  for  the  decision,  and  the  reasoning  upon  which  it 
is  founded,  depend  entirely  on  the  circumstance  that  the 
subject  of  the  mortgage  was  real  property,  to  which  the 
law  of  notice  and  reputed  ownership  has  no  application. 

As  to  the  Baron  de  Bode's  bond,  the  fact  of  a  bond 
debt  being  collaterally  secured  by  bills  of  exchange  has 
never  been  held  sufficient  to  dispense  with  the  necessity 
of  notice  being  given  to  the  obligor. 

The  New  Zealand  land  orders  give  no  interest  in  land; 
they  designate  no  land  in  particular,  but  are  merely 
directions  to  allot  some  property,  to  be  ascertained  here- 
after* The  right  which  they  confer  is  nothing  but  a 
chose  in  action,  and  cannot  be  transferred  without  notice. 

VOL.  I,  P 
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1845. 

Ex    parte     JOSEPH    UNDERWOOD,    JOSIAH 
TIBBS    and    PATRICK    JOHNSON.  —  In    the 
UncdnU  Inn,      matter  of  HENRY  WILLIAM  HEMSWORTH. 

July  2. 

■iffneM  to^n^  XHIS  was  the  petition  of  the  assignees,  praying  that 
co^*of  iMide*    ^^®  respondents,  Messrs.  Plucknett  and  Roberts,  who 

deed  of  the  had  been  the  bankrupt's  solicitors  before  the  bank- 
bankrupt  i  pro-  '^ 

Eerty  in  the       ruptcv,  might  deposit  with  the  official  assignee  a  bill  of 
ends  of  htt  10-  ^  " 

licitor.  is  no       sale  of  a  ship,  executed  to  the  bankrupt  as  mortgagee, 

higher  than  Ac  .  , 

right  of  the        for  inspection.  Without  prejudice  to  the  respondents'  lien 

bankrupt  him-  .       . 

■elf,  and  there-  on  the  document. 

assigoeei  peti-  ^^^  respondents  had  prepared  the  bill  of  sale  by  way 
Miidtor'mig^t  ^^  mortgage  to  the  bankrupt,  and  they  had  acted  as  his 
antttSted  copy  solicitors  in  a  foreclosure  suit  instituted  by  him  against 
^'S^*** blr""  ^^  mortgagor  of  the  ship.  They  had  also  acted  gene- 
paid  only  the  j-aUy  as  his  solicitors,  and  their  bill  of  costs  amounted  to 

portion  of  bis 

coeu  relaUng      9002. 

thereto,  and  the 

ootts  of  the  The  assignees  had  put  up  the  ship  for  sale  under  the 

prodaction  or 

copy,  the  peti-    fiat,  and  by  the  conditions  of  sale  engaged  to  give  the 
missed  with       purchaser  an  attested  copy  of  the  bill  of  sale. 
^^  *  At  the  sale  the  ship  was  knocked  down  for  1600/., 

and  the  assignees  applied  to  the  respondents  to  produce 
the  bill  of  sale,  offering  to  pay  the  respondents*  costs  of 
preparing  it  and  of  the  foreclosure  suit  and  otherwise 
relating  to  the  vessel,  and  of  the  production  of  attested 
copies  of  the  bill  of  sale;  but  the  respondents  declined 
producing  the  document,  unless  the  full  amount  of  their 
bill  was  paid. 

On  April  5th,  1845,  the  petitioners  caused  the  re- 
spondents to  be  served  with  a  summons,  requiring  them  to 
appear  before  the  Commissioner  and  to  bring  the  bill  of 
sale,  that  the  same  might  be  inspected,  and  an  attested 
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copy  taken.     One  of  the  respondents  attended  before        1B45. 
the  Commissionerj  and  refused  to  produce  the  bill  of      sxptrte 
sale,  alleging,  upon  oath,  that  be  and  his  partner  acted    ^'^.^^"^ 
as  attorneys  for  the  bankrupt  from  the  year  1840  to  the 
time  of  the  bankruptcy;  that  the  bill  of  sale  was  placed 
in  his  hands  immediately  after  its  execution ;  that  there 
was  no  agreement  in  writing  between  the  respondents 
and  the  bankrupt  relating  thereto,  and  that  he  refused 
to  produce  it  or  allow  a  copy  to  be  taken,  as  the  lien  of 
himself  and  partner  would  be  defeated  thereby.    The 
purchaser  of  the  ship  had  given  notice  that  he  should 
require  compensation  for  the  delay  in  completing  the 
purchase,  as  he  had  thereby  lost  a  voyage  which  he 
contemplated,  and  he  had  also  given  notice  that  he 
should  abandon  the  contract. 

The  respondents  submitted  to  the  jurisdictictiou  of 
the  Court. 

Mr.  liusseU  and  Mr.  Th<mas  Parker  in  support  of 
the  petition.  The  question  is  whether,  if  a  document 
of  title  is  in  the  hands  of  the  bankrupt's  solicitor,  the 
solicitor  may  say  to  the  assignees,  ''  you  shall  not  look 
at  the  document  without  paying  me  my  bill."  If  there 
be  no  bankruptcy  the  law  is,  that  a  solicitor,  who  dis- 
charges himself  from  being  a  party's  solicitor,  cannot 
exclude  his  client  from  the  inspection  of  his  papers,  but 
that  if  the  client  voluntarily  determines  the  relation  a 
different  rule  prevails,  the  Court  saying  that  the  client 
shall  not  use  the  papers  unless  he  pays  the  solicitor. 
Here  neither  of  these  state  of  things  exists;  the  solicitor 
has  not  discharged  himself,  nor  has  the  client  discharged 
him,  but  the  law  has  put  an  end  to  the  relation.     They 
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1845.       cited  Ross  v.  Lauffkton{a),  and  Brassington  v.  Bras* 
Ex  parte      sington{b).    The  doctrine  of  lien  cannot  be  carried  fur- 

^nd?tr«r  *^^^  ^^^^  ^^  *®  ^^  ^^^  ^*®®  ^^  mortgagee,  who  can  be 
compelled  by  the  Commissioner  to  produce  his  mortgage 
deed  (c). 

Mr.  Swanston  and  Mr.  Giffard  for  the  respondents 
were  stopped  by  the  Court. 

The  Chief  Judge. — It  is  possible,  that  in  a  case  of 
this  description,  a  solicitor  may  have  conducted  himself 
so  as  to  prejudice  his  lien  by  the  general  law.  I  assume 
that  here  there  has  been  no  such  conduct.  In  such  a 
case,  independently  of  the  bankruptcy,  there  would  be 
no  question,  and  the  only  point  is,  whether  the  bank- 
ruptcy makes  any  difierence,  that  is,  whether  the  rights 
of  the  assignees  are  higher  than  those  of  the  bankrupt. 

How  the  case  might  have  stood  if  the  documents  in 
question  had  been  documents  belonging  to  a  cause,  or 
to  any  proceeding  in  a  court  of  justice,  I  do  not  say;  I 
abstain  from  giving  any  opinion  on  the  point.  This  is 
simply  a  title-deed,  and  with  regard  to  a  title-deed,  I  am 
of  opinion  that  bankruptcy  makes  no  difierence,  and 
that  the  rights  of  the  assignees  are  no  higher  than  those 
of  the  bankrupt.  The  solicitor  stands  substantially  in 
the  situation  of  a  solicitor  discharged,  not  by  his  own 
act,  not  by  his  own  choice,  or  from  his  own  fault.  That 
is  the  position  in  which  he  stands  here. 

Then  there  remain  two  questions,  if  the  first  can  be 
called  a  question;  first,  whether  there  has  been  any  evi- 

(a)  1  V.  &  B.  349.  (c)  See  £c  paru  CaUUcoit,  Mont.  55. 

(ft)  1  Si.  &  Sta.  455. 


and  otheri. 
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dence  of  such  conduct  on  the  part  of  the  respondents  as        1845. 
would  prejudice  their  right.     If  it  be  wished  to  raise  that 
point)  I  will  allow  it  to  be  raised.    Next,  whether  a  soli-    Ukdbrwood 
citor  having  a  lien  on  the  client's  title  deeds  can  be 
compelled  to  give  copies  of  them  to  the  client,  without 
receiving  the  amount  of  his  bill  of  costs. 

As  further  argument  is  not  desired,  the  petition  must 
be  dismissed,  so  far  as  it  prays  that  the  respondents 
may  be  ordered  to  deposit  the  bill  of  sale  with  the 
oflScial  assignee,  and  all  I  have  to  consider  is  the  latter 
of  the  two  questions  which  I  have  mentioned. 

If  a  client  is  entitled  to  say  to  his  solicitor,  ''give  me 
a  copy  of  my  title-deed  and  I  will  pay  for  it,"  and  is  at 
the  same  time  at  liberty  to  decline  paying  the  solicitor's 
bill  of  costs,  the  lien  of  the  solicitor  may  be  worth  little 
or  nothing. 

I  think  I  ought  not  to  make  any  other  order  on  this 
petition  than  to  dismiss  it  with  costs,  to  be  paid  out  of 
the  estate.  I  attribute  no  blame  to  the  assignees,  and 
give  no  opinion  whether  the  respondents  might  be  ex- 
amined before  me,  as  exercising  the  same  functions  as  a 
Commissioner.  I  consider  the  submission  of  the  soli- 
citors to  extend  to  the  whole  merits  of  the  case. 

Petition  dismissed,  with  costs  out  of  the  estate. 


VOL.  I. 
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1845. 

Ex  parte  GEORGE  HENRY  BARNETT  md  othan. 

Uncotn'.inn.       —I"  t^e  matter   of  JOHN   REAY  and  JOHN 
Juiyitk.         ROBERT  REAY. 

1.  A  trader 

deposiu  policies  ThIS  was  a  petition  for  the  uaual  order  in  the  oaie  af 

of  asrarance  '^ 

with  hit  bankers  an  equitable  mortffage. 

to  secure  the 

aoating  balance       On  January  96,  184iS,  the  bankrupt  Jakn  Rmf  depo- 

due  from  him, 

and  signs  a  Sited  With  the  petitionerfl,  who  were  his  bankers,  two 
of  the  object  of  poUcies  of  assurance,  e&cted  in  the  Economio  life 
wbich^tice'is  Assurance  Office,  on  the  lives  of  two  indWiduak  therein 
insurance  office.  i^Ai^^^^^  ^^^  ^^^o  ^  policy  efiecCed  by  one  Oeorgs  David 
uk^T^tne^  J^okombe  on  his  own  life  in  the  Rock  Life  Assurance 
"mat!  ^nd'^  Company.  The  last  of  these  policies  had  been  assigned 
Umui^  *f  *  ih  *^  ^^®  bankrupt,  John  Reay,  by  Holcomhe,  who  on  the 
floating  balance  occasion  of  the  assiirnment  executed  a  bond  to  secure 

due  from  the  ^ 

firm;  but  of      the  payment  of  the  premiums,  and  from  this  circum- 

this  change  in 

the  object  of      Stance  and  others  it  was  suggested  that  the  assignment 

the  security,  no 

memorandum  is  was  Only  by  Way  of  mortgage. 

signed,  nor  is  ^       ,  .  n    t        ^  .  % 

any  notice  given      On  the  occasion  of  the  deposit,  a  memorandun  was 

to  the  office.  .         ,        ^  „ 

On  the  firm  be-   Signed  as  followS  : 

^t^^S'  "'  To  Messrs*  Barnett,  Hoares  &  Co. 

lere  entiifi^tr      Gentlemen, 

it'lhrc^aw  of  M  ^"  consideration  of  advances,  by  way  of  discount 

equitable  mort-   or  Otherwise,  which  you  have  made  and  may  hereafter 

gage  without  a  -^  ^ 

wntten  memo-    make  to  Of  for  nie,  I  now  deposit  in  your  hands  the 

randum.  '^  ^ 

2.  A  mort-     several  policies  of  insurance  enumerated  at  foot,  for  the 

gagee  of  a  /.  « 

policy  of  purpose  of  securing  to  you  or  the  members  of  your  firm 

assurance  de* 

posits  it  by  way  for  the  time  being  all  sums  that  may  now  or  hereafter 

of  submort- 
gage, and  gives  notice  of  the  submortgage  to  the  insurance  office,  but  not  to  the  original  mort- 
gagor :  Held,  that  this  was  sufficient  to  lake  the  policy  out  of  the  reputed  ownership  of  the 
mortgagee. 

3.  A  bond  which  is  executed  to  secure  the  payment  of  bills  of  exchange,  is  mortgaged 
together  with  the  bills,  which  are  endorsed.  Afterwards  the  mortgagor  deposits  the  bonds 
and  the  bills  by  way  of  submortgage,  and  becomes  bankrupt,  no  notice  of  the  submortgage 
having  been  given  to  the  obligor.    Held,  that  the  submorlcage  was  good  against  the  assignees. 

4.  Deposit,  by  way  of  mortgage,  of  a  land  order  of  the  New  Stealand  Company  held 
to  be  good,  without  notice  being  given  to  the  company  of  the  deposit. 
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be  due  from  me  in  respect  of  any  bills  which  your  firm  lB4i5. 
may  have  discounted,  or  may  discount  for  me,  and  £x  parte 
of  all  advances  on  any  account  or  accounts  between  a^d^tbere. 
myself  and  your  firm  for  the  time  being,  with  interest 
after  the  rale  of  51.  per  cent,  per  annum,  and  I  agree 
that  the  said  policies  and  all  monies  thereby  secured,  or 
to  become  due  or  receivable  in  respect  thereof,  shall  be 
a  security  for  and  stand  charged  with  the  payment  to 
you^  or  the  members  of  your  firm  for  the  time  being,  of 
such  sums  as  aforesaid,  with  interest  as  aforesaid.  And 
I  further  agree  forthwith,  or  whenever  called  upon,  to 
execute  to  you,  or  the  members  of  your  firm  for  the  time 
being,  in  due  form  of  law,  a  proper  assignment  of  the 
said  policies  and  monies  respectively  by  way  of  mort- 
gage, for  securing  the  payment  of  such  sums  and  in- 
terest as  aforesaid,  such  assignment  to  contain  all  clauses, 
covenants  and  provisions  usual  in  mortgages  of  a  like 
nature,  particularly  covenants  on  my  part  to  pay  the 
premiums  on  the  said  policies  when  due,  and  to  keep 
the  same  on  foot,  and  also  a  power  of  sale  of  the  said 
policies  and  moneys,  in  default  of  payment  by  me  of 
such  sums  as  aforesaid,  when  called  upon  by  you,  or  the 
members  of  your  firm  for  the  time  being,  so  to  do,  and  I 
hereby  agree  that  it  shall  be  lawful  for  your  firm  for  the 
time  being,  if  it  should  be  thought  fit,  to  pay  premiums 
for  keeping  up  the  said  policies  or  any  of  them,  and  to 
charge  me  in  account  with  such  premiums,  but  that  it 
shall  not  be  imperative  on  your  firm  to  pay  any  premium 
whatever  for  that  purpose. 

I  am,  gentlemen,  yours  obediently, 
jUmdan,  26th  January,  1843.  John  Reay!' 

Notice  of  the  deposit  was  on  the  same  day  given  to 
the  Economic  Insurance  Office  as  follows : 

og 
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1845.        "  To  the  Directors  and  Trustees  of  the  Economic  Life 
eTpI^  Assurance  Society. 

Barkett  Gentlemen.     We  hereby  give  you  notice  that  John 

and  oihers.  ^    ^         ■' 

Reay,  of  Mark  Lane  in  the  city  of  London,  merchant, 
has  deposited  (inter  alia)  with  George  Henry  Bamettf 
Samnel  HonrCy  John  Gurney  Hoare,  Henry  Barnett, 
Joseph  Hoare  Bradshaw,  and  Joseph  Hoare,  a  policy  of 
assurance.  No.  1644,  under  the  hands  and  seals  of  the 
trustees  of  the  Economic  Life  Assurance  Society,  and 
bearing  date  the  13th  day  of  August,  1830,  effected  by 
the  said  John  Reay  on  the  life  of  Thomas  White,  of  the 
Commercial  Sale  Rooms  in  the  city  of  London,  mer- 
chant, for  the  sum  of  1000/.,  and  also  a  policy  of  assu- 
rance, No.  3S97,  under  the  hands  and  seals  of  the  trus- 
tees of  the  same  court,  and  bearing  date  the  10th  day  of 
July,  1835,  also  effected  by  the  said  John  Reay  on  the 
life  of  George  David  Holcombe,  then  late  of  Peckham, 
in  the  county  of  Surrey,  gentleman,  for  the  sum  of  ^ 
8800/.  for  securing  to  the  said  George  Henry  Barnett, 
Samuel  Hoare,  John  Gurney  Hoare,  Henry  Bamett, 
Joseph  Hoare  Bradshaw,  and  Joseph  Hoare,  or  the 
members  of  their  firm  for  the  time  being,  the  payment 
of  all  sums  now  due  or  hereafter  to  become  due  to  them 
from  the  said  John  Reay, 

We  are,  gentlemen,  yours  obediently, 
(Signed.)    JDavies  &  Sons, 

Solicitors  for  Messrs.  Bamett,  Uoares,  BameUj 
Bradshaw  &  Co." 
"  Angel  Court,  Throgmorton  Street, 

26th  January,  1843." 

Notice  of  the  deposit  was  also  given  to  the  Rock 
Insurance  Office  as  regarded  the  policy  on  the  life  of 
Holcombe,  but  it  did  not  appear  that  any  notice  was 
given  to  Holcombe. 
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On  January  Ist^   1844^  the  bankrupt,  John  Reay,        1845. 
took  his  son,  the  other  bankrupt,  into  partnership  with       ^"^Tl^ 
him,  whereupon  a  new  account  was  opened  with  the      Babnot 

*^  ^  aad  others. 

bankers  in  the  name  of  the  new  firm. 

The  deposited  documents  remained  in  the  custody  of 
the  petitioners,  who  held  them  upon  the  understanding 
that  they  were  to  be  a  security  for  the  balance  due  to 
them  from  time  to  time  from  the  new  firm  ;  but  of  this 
change  in  the  object  and  purpose  of  the  deposit,  no 
notice  was  given  to  the  insurance  ofiices. 

On  the  6th  of  February,  1845,  the  new  firm  depo- 
sited with  the  petitioners  other  securities  for  the  purpose 
of  further  securing  the  balance  due  from  the  new  firm. 
These  securities  consisted,  among  other  things,  of  the 
following  particulars : 

First  A  bond  from  Clement  Joseph  Philip  Pen, 
Boron  de  Bode,  to  one  Adolphus  Blumenthal,  for  70002. 
with  interest,  payable  within  a  month  after  satisfaction 
of  certain  claims  preferred  by  the  said  Baron  de  Bode 
on  the  British  government  for  compensation  in  respect  of 
his  estates  in  France,  confiscated  by  the  French  revo- 
lutionary government 

Secondly.  Five  out  of  seven  bills  of  exchange  for 
1000/.  each,  severally  dated  6tb  September,  1844,  drawn 
by  and  payable  to  the  order  of  the  said  Adolphus 
Blumenthal  twelve  months  after  date,  accepted  by  the 
said  Baron  de  Bode,  and  indorsed  by  the  said  Adolphus 
Blumenthal. 

Thirdly.  A  mortgage  of  the  bond  and  bills  from 
Blumenthal  to  the  bankrupt  John  Beay,  dated  12th 
September,  1844,  to  secure  7000/.  and  interest. 

Fourthly.  Ten  Nsw  Zealand  Company's  orders  in  the 
following  form : 
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1845.  "  New  Zealand  Land  Order. 


g^    ^^  Two  hundred  (part  8)  and  sixty-one. 

Barwirt  N^,.  266. 

and  others. 

'Mn  pursuance  of  stipulations  of  the  New  Zealand 
Land  Company^  John  Reay  of  London,  Esquire^  hath 
one  section  of  land,  consisting  of  one  town  acre  and  one 
hundred  country  acres,  in  the  company's  first  and  prin* 
cipal  settlement,  with  a  right  of  selection  as  proTided  in 
the  regulations  of  the  directors  of  the  company  for  sales 
in  England  of  lands  in  New  Zealand.  So  soon  aa  tht 
said  land  shall  have  been  selected,  you  are  to  deliver  to 

9 

him,  his  agents  or  assigns,  a  certificate  under  your  hand 

• 

mentioning  such  land,  which  is  to  be  accepted  as  con- 
clusive evidence  of  the  selection,  and  as  an  actual  deli- 
very of  the  possession  of  the  land  selected.  This  land 
order  is  received  by  the  said  John  Reag  as  conclusive 
evidence  of  title,  and  as  a  sufiicient  conveyance  to  him, 
his  heirs  and  assigns,  of  the  land  so  to  be  selected,  sub- 
ject to  the  laws  and  regulations  of  the  colony  and  the 
customs  of  the  country.  Nevertheless  he  and  they  is 
and  are  to  be  at  liberty  on  or  after  delivery  of  the  eertifi* 
cate,  to  require  the  further  assurance  from  the  company 
or  their  trustees  of  such  land  to  him,  his  heirs  and 
assigns  (subject  as  aforesaid),  by  such  mode  of  con- 
veyance as  shall  be  adopted  in  the  islands  of  New 
Zealand  for  transferring  lands  holden  by  British  subjects, 
such  conveyance,  so  long  as  the  company  shall  remun 
unincorporated,  to  be  executed  by  the  trustees  or  their 
attorney,  and  the  signature  thereto  of  persons  acting  as 
trustees,  or  of  a  person  acting  as  the  attorney  of  the 
trustees,  is  to  be  accepted  as  conclusive  evidence  of  their 
respective  appointments  and  continuance  in  ofiice.  And 
in  case  of  such  request,  ^ou  are  with  all  convenfent 
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Bf^eA  to  proeure  a  conveyance  to  be  made  to  him  and       ^^^' 


them  aeoordingly,  he   or    they   bearing  all  expenset      £x  parte 
attending  the  same^  but  neither  the  company,  nor  the  di-  .  and  others. 
rectors  or  other  officers  or  persons  signing  this  order,  nor 
the  trustees  of  other  persons  executing  such  conveyance, 
are  to  be  considered  as  guaranteeing  the  title  against 
the  resnlte  of  any  proceedings  of  or  under  the  authority 
of  the  British  government  or  legislature,  or  in  other 
manner,  except  as  against  their  own  acts  respectively, 
and  the  acts  of  those  deriving  title  under  or  in  trust  for 
them  respectively.    This  land  order  is  issued  in  dupli- 
cate, and  upon  the  presentation  of  either  copy  the  other 
will  become  void.      Dated  London,  this   Ist  day  of 
August,  1839. 

Petre,  Aiexander  Raines,  John  C.  Benlerk, 

Three  of  the  diMctors  of  the  New  Zealand 
Land  Company. 

J.  Ward,  Secretary. 
**  It  is  understood  that  her  Majesty's  government  intends 
to  institute  an  inquiry  into  the  titles  of  British  subjects 
to  lands  in  New  Zealand,  but  the  directors  are  not 
aw«ye  that  the  title  to  the  company's  lands  will  be  found 
in  any  manner  impeachable. 
"  To  the  resident  officer  of  the  New  Zealand  Land 
Company  for  saleable  lands  in,  the  islands  of 
New  Zealand  and  a4jacent  isles/' 
^*  As  ibis  knd  ordw  is  issued  in  duplicate,  both  copies 
(Backed  part  1  and  part  2)  must  be  transferred. 

^*  Farm  t»  is  used  whoi  the  land  order  is  iranrferred  to 

another  party. 
**  i  of  ,  do  hereby  assign  and  transfer 

to  ,  his  heirs  and  assigns,  all  my  right  and 

interest  in  and  to  the  within  land  order>  and  the  section 
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1845.        of  land,  and  if  requestedj  a  conveyance  thereof  may  be 
£z  parte      delivered  to  him  or  them   accordingly.      Dated  this 

Witness,  John  Reay. 
''  Form  to  he  used  in  the  appointment  of  an  agent  for 

the  selection  of  land. 
**  I  appoint  ;  of  ,  my  agent,  to  select  for 

me  the  section  of  land  referred  to  in  the  within  land 
order,  and  request  that  the  certificate  of  the  selection 
may  be  delivered  to  him  on  my  behalf.    Dated  this 
day  of  ,  1839. 

Witness 
The  remainder  of  the  deposited  documents  were  title- 
deeds  of  freehold  and  leasehold  property. 

There  was  a  written  memorandum  stating  the  purpose 
of  the  deposit,  but  no  notice  of  it  was  given  either  to 
the  Baron  de  Bode  or  to  the  New  Zealand  Company. 

Mr.  Swanston  and  Mr.  Pryor  in  support  of  the  peti- 
tion. With  respect  to  the  change  of  firm,  as  the  policies 
were  not  in  the  order  and  disposition  of  the  elder  bank- 
rupt of  the  new  firm,  they  cannot  pass  to  the  assignees 
except  subject  to  the  incumbrances  upon  them,  one  of 
which  is  the  debt  fi*om  the  new  firm.  Next,  as  to  the 
policy,  of  which  the  elder  bankrupt  is  suggested  to  have 
been  only  mortgagee.  It  is  immaterial  whether  he  was  so 
or  not,  because  it  has  long  been  decided  that  notice  to  a 
mortgagor  is  not  necessary  to  complete  the  transfer  of 
a  mortgage  debt;  Jones  v.  Gibbons  (a).  The  only  other 
questions  are  as  to  the  Baron  de  Bod£s  bond,  and  the 
New  Zealand  shares,  but  as  the  bond  was  given   to 

(a)  9  Ves.  407. 
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« 

secure  a  debt  also  secured  by  bills  of  exchange,  and        lSi5. 
consequently  transferable  without  notice  to  the  debtor,       -^^  ^^e 
the  doctrine  of  Janes  v.  Gibbons  applies,  and  renders      ^j"**!^ 
notice  to  the  obligor  unnecessary ;  and  the  New  Zealand 
land  shares  being  real  property,  are  altogether  out  of 
the  scope  of  the  7Snd  section,  and  the  rules  respecting 
notice. 

Mr.  Russell  for  the  assignees.  The  policies  were  in 
the  reputed  ownership  of  the  elder  bankrupt,  subject 
only  to  the  incumbrance  of  which  notice  was  given  to 
the  insurance  offices,  that  is  to  say,  the  debt  due  from  the 
elder  bankrupt  alone ;  and,  independently  of  the  72nd 
section,  the  lien  claimed  by  the  petitioners  by  virtue  of 
the  alleged  parol  or  tacit  contract  or  understanding  with 
the  new  firm,  requires,  to  give  it  validity,  that  notice  of  it 
should  be  given  to  the  parties  liable  to  pay  the  money. 
As  to  the  policy,  of  which  the  elder  bankrupt  was  him- 
self mortgagee,  the  authority  of  Jones  v.  Gibbons  is  not  in 
point,  for  the  decision,  and  the  reasoning  upon  which  it 
is  founded,  depend  entirely  on  the  circumstance  that  the 
subject  of  the  mortgage  was  real  property,  to  which  the 
law  of  notice  and  reputed  ownership  has  no  application. 

Aa  to  the  Baron  de  Bode's  bond,  the  fact  of  a  bond 
debt  being  collaterally  secured  by  bills  of  exchange  has 
never  been  held  sufficient  to  dispense  with  the  necessity 
of  notice  being  given  to  the  obligor. 

The  New  Zealand  land  orders  give  no  interest  in  land; 
they  designate  no  land  in  particular,  but  are  merely 
directions  to  allot  some  property,  to  be  ascertained  here- 
after. The  right  which  they  confer  is  nothing  but  a 
chose  in  actum,  and  cannot  be  transferred  without  notice. 

VOL.  I.  P 
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1S45.  Mr.  Swamton  in  reply  was  stopped  by  the  Court 

£s  parte 

rad^^.  '^^^  ^™"^^  Judge.— The  first  question  is  as  to  the 
policies.  Mr.  John  Reay,  being  legally  or  equitably  the 
owner  of  policies  of  assurance,  deposits  them  as  a  security 
for  a  debt  due  from  himself,  only,  to  his  bankers,  and  of 
that  deposit,  as  well  as  of  its  limited  object,  the  insuranoe 
office  had  notice.  It  had  no  notice  of  any  transaction 
subsequent  to  that.  Subsequently,  however,  the  bankers 
and  Mr.  John  Reay  varied  their  agreement  in  such  a 
way,  that  the  policy  ceases  to  be  a  security  for  a  debt 
due  from  John  Reay  only,  and  becomes  a  security  for  a 
debt  due  from  John  Reay  and  another  jointly*  I  am  of 
opinion,  that  although  of  that  change  the  office  had  not 
notice,  the  policy  was  nevertheless  not  in  the  order  and 
disposition  of  Mr.  John  Reay,  that  being  effectually 
prevented  by  the  prior  notice  rendering  it  impossible  to 
deal  with  the  policy  without  making  enquiries. 

The  next  question  is  as  to  the  mortgaged  policy  of 
which  John  Reay  is  alleged  to  have  been  only  a  mort- 
gagee. He  had  the  policy  assigned  to  him  by  Mr. 
Holcomhej  and  it  is  said  that  the  assignment  was  merely 
as  a  security  for  a  debt  due  from  Mr.  Holcomhe  to  him. 
Holding  that  policy,  he  deposited  it  with  his  bankers, 

and  the  office  had  notice  of  that  deposit.  But  it  is  said 
to  be  a  case  of  order  and  disposition,  if  it  be  established 
that  the  policy  was  only  a  security  for  a  debt  from  Hol- 
comhe to  Reay  J  because  Holcombe  had  no  notice  of  the 
deposit  with  the  petitioners.  I  am  of  opinion,  although 
real  estate  is  not  involved  in  the  question,  yet  that  such 
a  circumstance  does  not  prevent  the  application  of  the 
principle  laid  down  in  Jones  v.  Oibbons,  and  that  there- 
fore, whether  the  policy  was  redeemable  or  not,  the  debt 
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secured  by  it  was  not  in  the  bankrupt's  order  and  dis-       l^^^- 

position-  Ex  parte 

The  next  question  is  as  to  the  bond  given  by  the  ^nd  oihere. 
Baron  de  Bode  as  a  security  for  the  payment  of  certain 
bills  of  exehange.  It  has  been  decided  that  bills  of 
exchange  do  not  require  notice  to  be  given  to  the  debtor, 
to  take  them  out  of  the  operation  of  the  section  as  to 
order  and  disposition.  Now  the  bond  was  given  to 
secure  the  payment  of  the  bills  of  exchange  for  the 
benefit  of  Ihe  holders,  and,  in  my  opinion,  notice  to  the 
obligor  was  not  necessary  under  these  circumstances  (a). 

He  last  point  is  as  to  the  New  Zealand  shares.  I 
suppose  that  they  are  documents  giving  a  claim  to  im- 
movable  property,  and  I  am  at  a  loss  to  see  any  ground 
on  which  I  can  apply  the  doelrine  of  order  and  disposition 
to  ihem.  With  regard  to  the  deeds  relating  to  the  real 
estate,  if  there  is  any  doubt,  there  must  be  an  enquiry 
before  Ihe  Commissioner.  On  the  subject  of  costs,  the 
purpose  of  the  written  memorandum  whidi  accompanied 
the  deposit  of  the  policies,  must  be  considered  at  an  end, 
and  the  security  must  be  considered  as  on  a  parol  ftgree- 
ment.    The  costs  must  therefore  be  apportioned. 

{a)  Xb  £r  parU  Ft%c€,  3  M.  D.  &  D.  586,  which  was  not  citocT  Id  the 
priacipal  case,  notice  was  held  necessary  to  give  validity  to  a  deposit  of  a 
wanant  of  «ttorney,  which  was  expressed  to  be  executed  to  secure  payment 
if  twa  triOs  of  «xehai^,  poe  of  which  was  deported  as  past  of  *the  security. 
In  that  case,  however,  the  deposited  bill  was  not  endorsed,  and  the  depositee 
had  only  an  equitable  right  to  have  his  security  completed  by  the  endorse- 
ment of  the  bill. 
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1845. 

s-^v^       Ex  parte  JOHN  CASTELL  HOPKINS,  RICHARD 
CUNDELL,  and  DONATUS  O'BRIEN.-^In  the 

July  16.  ' 

Brfore  the  Lard      matter  of  THOMAS  FORSYTH. 

Chaneellar, 

Where  the  8umf  THIS  was  a  petition  which  the  petitioning  creditors 

of  201.  and  10/.  *^  .  r-  © 

directed  to  be     presented  to  the  Lord  Chancellor  for  payment  of  the 

paid  by  1  &  2  ^ 

WiU.  4,c.  66,  costs  incurred  by  the  petitioners  in  suing  out  the  fiat(ii)i 
had  been  paid  the  assets  realized  having  been  insufficient  for  payment 
^kh  waHn-^  both  of  the  costs  and  of  the  payments  directed  to  be 
SS^tum^w/  ™^®  ^y  t^e  1  &  2  WUL  4,  c.  66,  s.  46(6),  and  the  ques- 
the  petitioning  ^Jqh  being  which  of  the  payments  should  have  priority, 
np  to  the  choice.  The  petition  stated  that  30/.  was  the  whole  amount  of 

the  Lord  Chan-  ^ 

oeilor  lefnied     the  monies  paid  into  the  hands  of  the  official  assignee, 

to  order  the 

paYmentstobe   and    that  the   petitioners  were   liable  for  the  whole 

reranded  to  the  ^    ,  .  ,  i.    i  i. 

petitioning  amount  of  the  costs,  charges,  and  expenses  of  the  soli- 
citors employed  by  them  in  obtaining  and  prosecut- 
ing the  commission,  amounting  to  a  considerable  sum^ 
no  part  of  those  costs  up  to  the  choice  of  assignees 
having  been  paid  to  the  petitioners  under  the  act  of  par- 
liament, although  application  had  been  made  for  the 
same. 

The  petitioners  submitted,  that  under  the  act  their 
costs  up  to  the  choice  of  assignees  ought  to  have  been 
paid  by  the  official  assignee  before  the  sums  of  SO/,  and 
10/.;  and  the  prayer  was  that  those  costs  might  be  re- 
paid to  them  out  of  the  sums  of  SO/,  and  10/.  which  had 
been  paid  into  Court, 

Mr.  Faber  appeared  in  support  of  the  petition,  but 

The  Lord  Chancellor  refused  to  make  any  order. 

(a)  See  6  Gm,  4,  c.  16,  s.  14,  antt,  p.  142,  o.  (a). 
(h)  Seean^#,  p«  141,  n. 
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1845. 

Ex  parte  WILLIAM  REES  and  ALFRED  JOHN       *'**^ 
ACRAMAN.— In  the  matter  of  JAMES  SCOW- 

r^Iir%  l?T*  Lineoln*$  Inn, 

^nKJt  1 .  November  1. 

T^TTYn  11  «  Ezaminatioos 

jlHE  bankrupt  was  an  attorney  and  solicitor,  and  this  before  the  Com- 

1  ,  .  ,  nissioQer  cbd" 

was  the  petition  of  a  creditor  and  the  official  assignee  to  not  be  retd  u 
have  the  assignees'  accounts  opened,  and  for  taxation  of  petitioa. 
the  bills  of  costs  of  the  solicitor  to  the  fiat.  lidtor^iiTthe fiH 

The  fiat  issued  on  the  18th  of  January,  1841,  and  on  ^^'in  •"oniei 
the  24th  of  February  WiUiam  Owens  and  Joseph  Mary-  Jfe'S  wd 
church  were  chosen  assignees.  '^  theaudii  tbe 

^  accouots  were 

On  the  3rd  of  February^  1848,  a  dividend  of  1*.  in  ^•"?«?  ^  «>'« 

^'  '  affidavit  as  to 

the  pound  was  paid,  and  on  the  7th  of  November,  184@,  their  accuraej 

_  ■^_         ,.  .,      ,    '  *  '  and  the  affidavit 

a  lurther  dividend  of  Is*  in  the  pound  was  declared.  oi  the  aisigneet 

that  they  had 

The  first  cash  account  of  the  assignees  was  delivered  neither  received 
and  audited  by  three  of  the  Commissioners  on  the  17th  ?hiDgex4pr 
of  November,  1841.    It  was  headed,-  ;;^;;;^e'vt^^^^ 

''  Dr,  the  estate  of  Mr.  James  Scaweroft,  a  bankrupt,  ^^.  ^^^^ 
in  account  with  the  said  estate,  per  contra,  Cr."    It  was  {yIJ!]J^*i^ 
signed  by  the  solicitor  to  the  fiat,  and  extended  from  the  ^^^  ^^^'  ^ 

^  ^  '  the  ai8ig;neet 

1st  of  March,  1841,  to  the  17th  November,  1841.    The  had  either  as 

to  loformation 

debit  side  amounted  to  1380/.  5s,  Id,  and  the  payments  or be]i«f  verified 

the  accaracj  of 

to  1330/.  Is,  9d.y  showing  a  difference  of  50/.  Ss,  lie/,  the  accounts. 

.  /f</d.  that  the 

m  hand.  aoooonts  ousht 

On  the  occasion  of  filing  the  account,  the  assignee  md  retaken 
Man/church  and  the  solicitor  made  an  affidavit,  where-  •eare'?ad  pass- 
by  the  assignee  deposed  that  he  had  not,  and  he  believed  andit'!^ 
his  co-assignee  had  not,  received  or  paid  any  sum  or  sums  ^'^  MKdtor 
of  money  on  account  of  the  estate  and  effects,  save  what  ^JJ^VulSI^  ©r 
had  been  paid  and  received  by  the  solicitor ;  and  the  ^  J!?®"J*  ®^. 

*  "^  '  his  bill  of  costs 

as  taxed  by  the 
Commissioner,  and  the  allowance  of  sach  retainer  at  the  audit,  held  no  such  payment  of  the 
bill  as  to  pieclnde  retaxation. 

Whether  the  Commissioner  has  jurisdiction  to  open  accounts  audited  and  passed  by  Com- 
missioiiers  under  the  old  jurisdiction,  puere, 

VOL.  T.  Q 
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1845.  solicitor  stated  that  the  account  contained  a  fiill  and  true 
£z  parte  Btatement  of  all  monies  received  by  him  as  the  solicitor 
and  aiMth^,  ^^  ^^®  assignees,  on  what  account  and  how  the  same  had 
been  employed,  and  the  several  sums  therein  charged  to 
have  been  allowed,  paid  and  expended  had  been  allowed^ 
paid  and  expended  for  the  purposes  therein  mentioned. 
Two  of  the  items  in  the  account  were  the  amounts  of 
two  bills  of  costs  of  the  solicitori  which  were  taxed  by 
three  of  the  Commissioners,  one  at  SOL  lis,  7c2.,  beug 
the  amount  at  which  the  bill  had  been  made  out|  and 
the  other  at  390/.,  being  17/.  3^.  Gd*  less  than  the  amount 
at  which  the  bill  was  made  out. 

Another  cash  account,  extending  from  the  17th  No- 
vember, 1841,  up  to  the  3rd  February,  1840,  was  made 
out  and  signed  by  the  solicitor  and  supported  by  his 
affidavit  that  it  contained  a  full  and  true  statement  of  all 
monies  received  by  him  as  the  solicitor  to  the  said  as- 
signees, and  on  what  account  and  how  the  same  had 
been  employed,  and  that  the  several  sums  therein  charged 
to  have  been  allowed,  paid  and  expended  bad  been 
allowed,  paid  and  expended  in  manner  and  for  the  pur- 
poses therein  mentioned ;  and  that  to  his  knowledge  and 
belief  the  said  assignees  had  not  received  or  paid  any 
sum  or  sums  of  money  whatsoever  for  or  on  account  of 
the  estate  and  effects  of  the  said  bankrupt  under  the 
said  fiat  save  what  had  been  paid  and  received  by  him 
as  their  solicitor.  This  account  included  an  item  of  31/. 
being  the  amount  of  a  third  bill  of  costs  of  the  solicitor, 
which  had  been  taxed  at  that  amount  by  three  of  the 
Commissioners,  The  account  was  audited  and  allowed 
on  the  3rd  February,  1842. 

On  the  7th  November,  1842,  a  third  cash  account 
was  delivered  by  the  assignees  and  audited  by  three  of 
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the  Comiiiift8ioner8>  supported  by  an  affidavit  of  the  as*       lS4i5. 
signees  and  the  solicitor,  wherein  the  assignees  stated      ^^    ^^^ 
that  they  had  not  received  or  paid  any  sum  or  sums  of      a^nother 
mcmey  whatsoever  for  or  on  account  of  the  estate  and 
effiscts  of  the  bankrupt;  and  wherein  the  solicitor  stated 
that    the    account  contained   a   full   statement  of  all 
monies  received  by  him  as  the  solicitor  to  the  assignees, 
and  on  what  account  and  how  the  same  had  been  em- 
ployedj  and  that  the  several  sums  therein  charged  to 
have  been  allowed,  paid  and  expended  had  been  allowed, 
paid  and  expended  in  manner  and  for  the  purposes  there- 
in mentioned.    This  third  cash  account  contained  on 
the  credit  side  an  item  of  51/.,  being  the  amount  at  which 
a  fourth  bill  of  costs,  delivered  at  52L  19i,  6(f.,  had  been 
taxed  by  the  Commissioners. 

On  May  6th,  1845,  the  fiat  was  transferred  to  the  Dis* 
trict  Court  of  Bankruptcy  at  Bristol,  and  the  petitioner 
Acraman  was  appointed  official  assignee.  The  petition- 
ers obtained  a  copy  of  the  three  cash  accounts  and  the 
bills  of  costs,  and  caused  an  application  to  be  made  to 
the  Commissioner  to  open  the  accounts  and  retax  the 
bills  of  costs ;  but  the  Commissioner  declined,  on  the 
ground  that  he  had  no  jurisdiction  so  to  do  without  the 
direotion  of  the  Court,  by  reason  of  the  accounts  having 
been  audited  by  the  former  Commissioners. 

Mr.  Rtusell  and  Mr.  Bagshawe^  in  support  of  the 
petition,  proposed  to  read  as  evidence  an  examination 
taken  before  the  Commissioner. 

Mr.  Stoanston  and  Mr.  Oreene,  for  the  assignees, 
objected  to  the  examination  being  read.     In  Ex  ])arte 

Q  2 
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1845.  Chambers  {0)9  before  the  Lords  Commissioners,  your 
Ex  pirte  Honor,  as  counsel  for  the  assignees,  tendered  as  evidence 
tnd^noiher  examinations  of  third  persons  before  the  Commissioners, 
but  the  counsel  for  the  bankrupt  objected  to  their  being 
read,  as  the  bankrupt  had  been  no  party  to  them,  and 
had  had  no  means  of  cross-examination ;  and  the  Court 
allowed  the  objection.  Besides,  we  contend  that  the 
examination  was  not  duly  taken. 

The  Chief  Judge.  I  assume,  without  deciding,  that 
the  examination  was  duly  taken,  and  the  oath  duly 
administered.  Still  the  question  is  whether  it  can  be 
used  on  the  present  occasion.  The  question  is  not 
whether  notice  sufficient  in  point  of  time  and  otherwise 
has  been  given  of  the  intention  to  read  the  examination; 
the  question  is  not  whether  the  respondents  have  had 
the  means  of  informing  themselves  of  the  contents  of  the 
examination  proposed  to  be  read ;  the  question  is  not 
whether  they  shall  be  afforded  time  and  opportunity 
for  so  informing  themselves;  but  the  question  is  whether 
if  all  those  facilities  were  now  allowed,  the  examination 
could  be  used.  As  this  is  a  case  in  which  affidavits 
would  be  receivable,  perhaps  I  might,  but  for  that  which 
has  been  decided,  have  thought  that  an  examination 
which  had  been  taken  on  oath  might  be  considered 
as  equivalent  to  an  affidavit.  It  is  not,  however,  neces- 
sary for  me  to  give  an  opinion  upon  the  point,  for  it 
seems  that  by  admitting  the  examination  as  evidence,  I 
should  be  contradicting  what  has  been  decided.  There- 
fore, acting  not  on  my  own  opinion,  but  on  what  I  find 
decided,  I  think  that  the  examination  cannot  be  read.    If, 

(a)  2  M.  &  A.  466|  and  see  the  cases  there  cited. 
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however^  either  party  examined  asks  for  an  opportunity        1845. 
of  making  an  affidavit,  I  will  consider  the  application.  Exwrte 

The  petitioners  elected  to  go  on  with  the  case  without       .^^ 

°  and  anotber. 

turther  evidence. 

Mr.  RusseU  and  Mr.  Bagshawe  in  support  of  the 
petition.  The  petition  has  two  objects ;  one  to  open  the 
accounts  and  the  other  to  have  the  solicitor's  bills 
retazed.  As  to  the  former,  the  Court  has  no  evidence 
that  the  accounts  were  properly  supported  by  the  oath 
of  the  accounting  parties.  The  affidavits  in  support  of 
them  are  clearly  insufficient,  showing  that  the  assignees 
delegated  their  duty  to  the  solicitor,  and  had  no  personal 
knowledge  of  the  matter.  The  accounts  cannot  therefore 
be  said  to  have  been  passed,  but  remain  still  to  be  taken. 
As  to  the  solicitor's  bills  of  costs,  their  retaxation  will  be 
probably  opposed  on  the  ground  that  it  is  precluded  by 
the  new  act  6  &  7  Vict  c.  7S,  s.  41  (a);  but  the  ordinary 
jurisdiction  of  this  Court  is  reserved  by  that  act,  and 
here  it  cannot  be  said  that  the  bills  of  costs  have  been 
paid,  the  solicitor  having,  in  fact,  merely  paid  himself 
by  retaining  the  assets,  JSx  parte  Wbolstan  (&)• 

Mr.  Swamton  for  the  respondents,  the  creditors' 
assignees.  The  course  which  the  Court  took  in  £Jx 
parte  Wbolstan  (b)  was  not  to  allow  a  retaxation  of  bills 

(a)  6  &  7  Viet,  c.  73,  i.  41 .  "  That  the  payment  of  any  such  bill  ahall  in  no 
caie  pfeclude  the  Court  or  judge  to  whom  application  shall  be  made  from 
referring  rach  bill  for  taiation,  if  the  special  cirenmatances  of  the  case  ahall 
in  the  opinion  of  auch  Court  or  judge  appear  to  require  the  same,  upon  aueh 
lenna  and  conditions  and  subject  to  such  directions  as  to  such  Court  or 
judge  shall  seem  right,  provided  the  application  for  such  reference  be  made 
within  tweWe  calendar  months  after  payment'' 

(fr)  3  M.  D.  &  D.  702. 
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1845.  which  had  been  taxed  as  well  as  paid.  The  bilU  are 
Ex  parte  protected  by  the  6  &  7  VicL  c.  73,  and  moreover  the 
•nd  tnoUicr.  ^^^'g'^^^s  ^^^^  ^^  fiinds  in  hand,  and  cannot,  after  the 
audits  and  sanction  of  the  Commissioners  to  their  dit« 
tribution  of  the  funds,  be  ordered  to  refund  out  of  their 
own  pockets.  They  were  obliged  to  act  as  the  Com- 
missioners directed  them. 

Mr.  Oreene  for  the  solicitor  to  the  fiat.    The  accounts 

have  been  conclusively  settled ;  there  is  no  law  or  rule 

that  the  accounts  may  be  opened  after  being  audited  and 

passed  because  the  assignees  have  made  no  affidavit  in 

support  of  them.    It  is  enough  if  they  satisfy  themselves 

by  such  means  as  they  consider  sufficient  of  the  accuracy 

of  the  accounts.    The  assignees  may  have  been  examined 

vivd  voce,  and  at  all  events  the  Court  must,  at  this 

distance  of  time,  presume  that  the  Commissioners  acted 

properly.    The  want  of  an  affidavit  of  the  assignees  is 

only  an  objection  to  the  second  account,  for  the  first 

account  is  supported  by  the  affidavit  of  one  and  the 

second  account  by  the  affidavit  of  both  of  the  assignees. 

As  to  the  retaxation  of  the  bills  of  costs,  it  is  precluded 

by  the  6  &  7  VicL  c.  73.     That  act  does  not  repeal  the 

6  Oeo.  4,  c.  16,  but  it  limits  its  operation  in  point  of  time. 

The  exception  of  the  6  Geo*  4,  c.  16,  in  the  schedule  to 

the  6  &  7  VicL  c.  73,  shows  that  the  jurisdiction  in 

bankruptcy  is  within  the  scope  of  the  latter  act. 

The  Chief  Judos. — With  respect  to  the  part  of  the 
petition  seeking  to  open  the  accounts,  the  Commissioner 
appears  to  have  thought  that  as  the  accounts  had  been 
taken  by  a  former  Commissioner  be  had  not  jurisdiction 
without  an  order  of  this  Court  to  take  them  into  his  con- 
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sideration.  That  may  be  a  correct  view  of  the  matter,  lS4i5. 
but  I  abstain  from  giving  any  opinion  upon  the  point ;  I  Ex  parte 
consider  it,  in  either  view  of  the  case,  necessary  for  me  and  uMh«r. 
now  to  make  a  declaration  upon  this  part  of  the  petition, 
and  I  am  of  opinion  that  this  Court  cannot  treat  the 
accounts  as  having  been  taken.  The  case  of  the  as- 
signees is  that  they  neither  received  nor  made  any  pay- 
ment personally,  but  that  all  payments  were  made  by 
and  to  the  solicitor.  It  is  quite  plain  that  what  Mr. 
llees  received  and  paid  was  received  and  paid  by 
him  as  the  agent  of  the  assignees.  It  is  true  that  Mr. 
Hees  states  on  oath  that  all  his  receipts  and  payments 
are  set  forth  in  the  documents  laid  before  the  Commis- 
sioners and  that  the  assignees  neither  received  nor  paid 
anything,  but  there  is  no  trace  of  any  evidence  to  show 
that  either  of  the  assignees  positively  or  as  to  information 
or  belief  verified  the  accuracy  of  the  accounts.  It  is 
suggested  that  the  assignees  may  have  been  examined 
verbally,  but  this  is  not  stated  in  any  affidavit  Under 
such  circumstances  this  cannot  be  considered  an  account 
passed  in  any  manner  which  the  Court  can  regard.  I 
must  declare  that  all  the  accounts  are  open,  and  this  I 
suppose  will  enable  the  Commissioners  to  proceed  as  if 
the  accounts  were  now  to  be  taken  or  audited. 

The  next  question  is  as  to  the  taxation  of  the  bills  of 
costs.  It  appears  that  the  solicitor  has  not  been  paid  in 
any  other  sense  than  that  of  having  received  all  the 
assets  and  having  retained  the  amounts  of  his  bills  with 
the  sanction  of  the  Commissioners  out  of  the  estate.  It 
appears  that  this  retention  took  place  more  than  twelve 
months  before  thi^  petition  was  preisented  and  the  ques- 
tion therefore  must  be  decided,  whether,  having  regard 
to  the  language  of  the  act  6   ft  7  Vict.  c.  7S,  and 
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1845.  having  regard  also  to  the  circumstance  that  in  the  second 
Ex  parte  P*''  ^^  ^^^  schedule  to  that  statute  the  whole  of  the 
Rem  Statute  of  the  6  Geo,  4,  c.  16,  is  mentioned,  I  can  consider 
that  the  41  st  section  applies  to  such  a  case  as  the  present. 
I  am  of  opinion  that  the  41st  section  of  the  act  6  &  7 
Vict.  c«  73,  does  not  apply  to  this  case,  and  that  it  is  the 
right  of  the  petitioner  to  have  the  bills  in  this  case  taxed. 
I  do  not  say  that  it  would  be  done  after  any  lapse  of 
time ;  that  was  a  consideration  with  which  I  dealt  in  JEx 
parte  Woolston  {a).  The  Court  might  in  particular  cases 
think  the  lapse  of  time  so  great  as  to  prevent  its  acting 
under  the  37th  section  of  the  statute.  It  is  possible  that 
cases  of  such  a  description  may  arise.  I  am  of  opinion 
that  no  such  case  has  arisen  here,  and  as  the  matter 
stands,  I  must  order  these  bills  to  be  taxed. 

Ordered  accordingly. 

(a)  3  M.  D.  &  D.  702. 


Ex  parte  FOLLETT.-In  re  CUTHBERT  and 

W$ttmiuUr,  CLARKE. 

WbeD  all  parties  XHE  bankruptcy  in  this  case  took  place  in  November, 

acted  under  an 

inpressioD  that  1816,  and  this  was  the  petition  of  the  official  assignee 

a  secahty  was      -  .      .  -  •  *•    «  n        •■         « 

for  the  whole  for  restitution  of  a  portion  of  the  assets  alleged  to  have 
debuod  twenty,  been  improperly  retained  by  a  creditor  who  had  proved 
eUp^n^'^  under  the  bankruptcy.  The  petition  stated  that  in  1812 
gWe^bttt^noT**  ^^^  bankrupts  obtained  from  their  bankers  an  advance 
S'p^c^S'S  ^^  ^^^^-  "P^**  ^^^  security  of  five  promissory  notes  of 
any  contract      looQ/.  each,  which  the  bankrupts  deposited  with  their 

except  one  for  '  c  ,*- 

security  to  a 

limited  amount,  which  was  exceeded  by  the  amount  receiTed  by  the  creditor  Upon  his  security. 

Htldt  that  the  creditor  ought  not  to  be  caUed  upon  to  refund. 


FOLLSTT. 
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bankers  together  with  a  deed  dated  the  26th  of  Octo-        18^5, 
ber,  1812^  whereby  they  assigned  to  the  bankers  the       £.  parte 
five    promissory  notes  and  also  the   dividends  which 
should  become  payable  upon  them  from  certain  estates 
liable  in  respect  thereof.    The  deed  contained  a  covenant 
for  the  payment  of  the  2000Z.  in  December,  1812.    In 
February,  1813,  the  bankers  debited  the  bankrupts  with 
1500/.  in  part  payment  of  the  sum  of  2000/.,  and  on  the 
23rd  of  September,   1816,  they  debited  them  with  a 
further  sum  of  250/.    In  1821  tlie  bankers  received 
dividends  from  the  other  estates  liable  upon  the  bills 
amounting  to  937/.     In  July,  1821,  the  bankers  proved 
for  233/.  and  received  from  it  two  dividends  on  that  sum 
amounting  together  to  45/.  5s.    The  creditors'  assignees 
were  long  since  dead  and  also  the  bankrupts,  and  a 
meeting  of  the  creditors  had  lately  been  called  to  appoint 
a  new  assignee,  but  no  creditors  attended  the  meeting. 
All  interest  in  the  promissory  notes  and  in  the  divi- 
dends payable  on  them  had  become  vested  in  the  re- 
spondent, and  in  1839  the  official  assignee  caused  a 
summons  to  be  served  on  him  requiring  him  to  be  ex- 
amined  before  the  Commissioners  respecting  this  trans- 
action.   In  reply  to  this  notice  the  solicitor  of  the  re- 
spondent informed  the  solicitor  of  the  assignea  that  a 
general  lien  was  claimed  on  the  promissory  notes  for  the 
whole  amount  of  the  balance  due  to  them  from  the  bank- 
mpts.    In  May,  1844,  the  solicitor  of  the  assignee  wrote 
a  letter  to  the  respondent  requesting  an  inspection  of  the 
bankers'  books  and  also  information  respecting  the  claim, 
but  not  stating  any  particular  points  upon  which  the 
assignee  was  desirous  of  receiving  any  information.    The 
respondent  in  reply  stated  that  the  bankers'  pass-books, 
which  were  in  the  possession  of  the  assignee,  contained 
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1845.       all  tbe  iDformation  which  could  be  found  in  any  of  the 
^^^^^'^       books  of  the  banking  house,  and  he  could  not  at  that 

Ear  ptrte  ^ 

FoLLBTT.  distance  of  time  remember  any  of  the  particulars  further 
than  they  appeared  in  those  books.  In  June,  1844^  the 
assignee  issued  a  summons  for  the  respondent  to  be  ex- 
amined before  the  Commissioners^  but  in  consequence  of 
illness  he  was  unable  to  attend  or  to  be  examined^  and  no 
further  summons  nor  any  further  information  was  ever 
applied  for.  The  prayer  of  the  petition  was^  that  the 
fl?e  promissory  notes  might  be  delivered  up  to  the  peti- 
tioner  as  oflBcial  assignee^  and  that  the  bankers  might  be 
ordered  to  repay  the  6S71.  which  they  had  received 
beyond  the  amount  of  their  debt. 

From  the  affidavits  on  behalf  of  the  respondent  it 
appeared  that  prior  to  the  bankruptcy  four  dividends, 
amounting  to  11  «•  in  the  pounds  had  been  paid  from  one 
of  the  other  estates  liable  on  the  notes,  which  the  bankers 

had  allowed  the  bankrupts  to  receive  for  their  own  use, 
giving  thtm  the  promissory  notes  for  the  purpose  of  en- 
abling them  to  receive  the  dividends  and  receiving  those 
notes  back  again  from  them  after  the  specific  dividend 
had  been  paid)  that  the  bankrupts  were  indebted  at 
their  bankruptcy  to  the  bankers  in  a  sum  of  I  I08f. 
and  that  when  the  950^.  was  debited  in  their  accounts  in 
September,  1816,  nothing  was  received  from  them,  but 
the  entry  was  merely  made  for  the  convenience  of  keep- 
ing the  account,  and  that  under  any  circumstances  500/., 
part  of  the  original  debt  of  SOOO/.,  remained  due  to  the 
bankers.  That  after  the  deed  of  October,  1819,  had 
been  executed,  the  bankers  frequently  made  other  ad- 
vances for  the  convenience  of  the  bankrupts,  and  that 
arrangements  were  made  for  securing  the  bankers  firom 
loss  arising  from  them,  although  no  flirther  deed  was  ever 
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eaeoutedi  but  all  the  tranaactioni  between  the  parties       1845. 


proceeded  upon  the  understanding  on  all  sides  that  s^m^ 
the  promissory  notes  and  the  dividends  payable  thereon  ^ollbtt. 
should  be  security  for  what  was  due  to  the  bankers  on 
their  account.  That  in  1891^  when  the  bankers  proved 
their  debt^  they  produced  the  five  promissory  notes  be« 
&fe  the  Commissioners,  the  assignees,  the  bankrupts  and 
the  solicitor,  to  all  of  whom  the  transactions  which  had 
taken  place  were  well  known,  and  that  the  notes  were 
then  valued  at  a  sum  of  S50/.,  at  which  price  the  bankers 
agreed  to  purchase  them.  That  the  debt  of  1108/.,  due 
from  the  bankrupts  at  their  bankruptcy,  having  been 
reduced  by  the  receipt  of  the  several  dividends  to  488/., 
the  HBOL,  being  the  purchase  money  for  the  five  promls- 
soiy  notes,  was  deducted  from  that  amount  of  48S/.,  and 
the  9281.  for  which  the  bankers  proved  consisted  of  the 
difierence  between  those  two  sums. 

Mr.  Swanston  and  Mr.  CAandlesi  in  support  of  the 
petition,  contended  that  no  explanation  had  been  given 
of  the  transactions  which  would  enable  the  Court  to  as- 
sume that  the  bankers  had  any  lien  on  these  promissory 
notes  or  dividends  beyond  that  which  they  could  claim 
under  the  deed  of  assignment ;  that  as  the  notes  were 
lodged  with  them  for  a  definite  purpose,  they  could 
have  no  general  lien  on  them  in  the  absence  of  some 
special  agreement  for  that  purpose,  Young  v.  Sank  of 
Bengal  {<i)\  and  that  the  respondent  had  rendered  it 
necessary  for  the  assignee  to  present  this  petition  by  his 
not  giving  all  the  information  in  his  power  when  he  had 
been  summoned  to  be  examined. 

{a)  1  £•  F.  Moons,  150  \  SXA  Deac.  fftt. 


FOLLXTT. 
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1845.  ^r^  Jame$  Russell  and  Mr.  Twells  for  the  respondent. 

Ex  iMrte  '^^  ^^^'  ^^^  satisfactory  an  account  was  given  of  the 
nature  of  the  transaction  as  could  be  expected  to  be 
obtained  after  so  great  a  lapse  of  time  when  nearly  all 
the  parties  were  dead.  All  the  proceedings  which  took 
place  in  the  lifetime  of  the  parties  were  perfectly  con- 
sistent with  that  account,  and  the  whole  course  of 
dealing  between  the  parties  show  that  the  deed  of  as* 
signment  could  not  constitute  the  whole  arrangement 
which  existed  between  them.  The  assignee  was  in  pos- 
session of  all  the  necessary  evidence,  and,  if  he  required 
any  further  information,  be  ought  to  have  specified  it, 
and  not  have  merely  obtained  a  summons  for  the  re- 
spondent to  attend  and  be  examined  upon  a  subject 
which  he  must  have  forgotten,  and  upon  which  he  could 
only  refresh  his  recollection  by  a  very  minute  and  pain- 
ful investigation. 

Mr.  Swanston  replied. 

The  Chief  Judge. — The  petitioner  is  the  oflScial 
assignee  under  a  bankruptcy,  the  respondent  is  a  cre- 
ditor who  has  proved  a  debt  under  the  bankruptcy. 
The  object  of  the  petition  is  not  to  disturb  the  proof, 
either  by  expunging  or  diminishing  it ;  the  object  of  the 
petition  is  not  to  enforce  any  contract  or  alleged  con- 
tract, on  the  faith  and  footing  of  which  the  proof  was 
made,  but  is  for  the  purpose  of  obtaining  from  the  cre- 
ditor the  restoration  of  property  of  the  bankrupt  which 
was  held  by  the  creditor  for  a  difierent  and  unsecured 
debt  as  alleged  by  the  petition.  Now  if  it  were  neces- 
sary to  decide  the  question  of  jurisdiction  upon  such  a 
petition,  I  should  hesitate  long  before  I  came  to  the 
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conclusion  that  this  Court  had  jurisdiction,  without  the        1^^^- 
consent  of  the  respondent,  upon  a  petition  of  such  a      £x  parte 
kind  under  such  circumstances.  Follbtt. 

But,  assuming  that  the  Court  has  jurisdiction,  thus  it 
stands :  First,  let  the  case  be  considered  without  the  re- 
spondent's evidence,  that  is,  without  his  affidavits.    The 
case  then  is,  that  the  respondent,  having  a  security  to  a 
limited  amount,  received  by  means  of  that  security  more 
than  the  sum  for  which  the  security  gave  him  a  lien,  and 
the  petition  seeks  from  him  the  restoration  of  the  surplus, 
and  the  return  of  the  security.    But  this  petition  was 
presented  in  1845,  and  it  appears  that  the  last  pay- 
ment received  on  account  of  the  security  by  the  creditor 
was  received  more  than  one-and-twenty  years  before  the 
presentation  of  the  petition,  and  there  does  not  appear 
to  have  been  within  that  period  any  recognition  by 
the  respondent  that  the  security  was  redeemable,  or 
that  the  estate  of  the  bankrupt,  or  those  who  repre- 
sent it,  had  any  right  against  the  security  or  the  re- 
spondent in  respect  of  it      If,  in  such  a  state  of 
circumstances,  any  Court  ought  to  interfere  in  respect 
of  the  security,  I  am  of  opinion  that  this  Court  ought  ^ 
not  to  interfere,  but  ought  to  leave  the  petitioner  to 
establish  such  right   (if  any)  as  he  can   against  the 
respondent   by  means  of  a  suit,  even  if  this  Court 
(strictly  speaking)  had  jurisdiction  to  interfere.     So  it 
is  if  the  matter  be  considered  independently  of  the 
respondent's  affidavits. 

But  bringing  his  account  of  the  matter  into  the  case, 
the  inference  which  I  draw  from  the  whole  is  this, — 
that  in  1821  there  was  an  universal  supposition  on  the 
part  of  the  assignees  of  the  estate  then  living,  and  on 
the  respondent's  part,  however  induced,  that  his  security 
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1845.        was  not  for  a  limited  amount,  but  for  his  whole  debt. 
y^       That  could  not  have  been  so,  unless  there  had  been  a 

j»  ptno 

FoLLWT,      contract,  distinct  from  the  deed,  for  that  purpose,  the 

deed  being,  as  I  have  said,  only  for  a  limited  amount. 
Now  fraud  is  not  suggested.  The  just  inference  there- 
fore is,  either  that  there  had  been  such  a  contract  in 
fact,  which,  I  agree,  is  not  proved ;  or  that  it  was  an 
honest  mistake  on  all  sides  on  the  part  of  persons  who 
had  all  equal  means  of  knowledge. 

The  mistake,  if  it  was  one,  was  made  in  1821,  and 
from  that  period  was  uniformly  and  universally  acted  on. 
In  1846,  after  such  a  lapse  of  time,  when  several  persons 

parties  to  the  transaction  are  dead,  the  Court  is  asked 
to  act  on  the  notion  that  there  was  no  such  contract, 

and  also  upon  the  notion  that  there  was  a  mistake  in 
respect  of  the  existence  of  a  contract  against  which  one 
party  ought  to  be  relieved.  I  am  of  opinion  that  it 
would  be  against  the  principle,  on  which  all  laws  pro- 
ceed, of  quieting  possession,  and  of  not  placing  parties 
under  the  necessity  of  preserving  the  records  of  past 
transactions,  after  a  great  lapse  of  time,  to  attend  to 
such  a  case. 

If  I  were  satisfied  that  it  was  a  mistake  to  suppose 
any  such  contract,  (of  which  I  am  not  clearly  satisfied), 
still,  being  satisfied  that  it  was  an  honest  mistake 
on  the  part  of  all  parties,  with  equal  means  of  informa- 
tion, made  twenty-one  years  ago,  I  should  decline  to 
interfere  upon  any  such  ground.  Therefore,  though 
I  agree  with  the  learned  Commissioner,  that  this  was  a 
matter  fit  to  be  investigated,  yet,  the  matter  having  been 
investigated,  it  is  impossible,  with  my  view  of  the  case, 
to  make  an  order  on  this  petition. 

What  I  should  have  done  with  regard  to  the  re- 
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spondent's  costs  if  he  bad  come  to  be  examined  under        IMS. 
the  bankruptcy  and  answered  the  letter  of  May,  1844*,      ^^  ^^ 
I  do  not  say ;  but  as  be  has  not  come  in  to  be  ex-      Fo!-""* 
amined  under  the  bankruptcy^  though  I  do  not  forget 
what   was  stated  on   the  subject  of  healthy  and  as 
the  letter  of  May,  1844*,  was  not  answeredj  I  dismiss 
the  petition  without  costs,  and  also  without  prejudice  to 
any  bill  or  action,  and  let  the  petitioner  (the  petition 
having  been  presented  with  the  sanction  of  the  Com- 
missioner) have  his  costs  out  of  the  estate. 

Ordered  accordingly. 


Ex  parte  HUGH  RALPH  and  CHARLES  ROBERT 
SIMPSON.— In  the  matter  of  ARTHUR  ACHE- 
SON  DOBBS, 

and 

Ex  parte  JOHN  KER  HASTINGS,  ROBERT  RUS- 
SELL,  HUGH  WILLIAMS  and  JOHN  FOLLET. 
—In  the  same  matter. 

Novmber  19. 

On  May  1st,  1838,  the  bankrupt  contracted  with  the  In  a  contract  for 
petitioners,  Ralph  and  Simpson,  to  purchase  of  them  an  l^S!. 
estate  and  premises  at  Birkenhead  for  3452/.,  and  an  th?conv°eyance 
agreement  was  signed  by  the  parties,  whereby  the  peti-  Jubject  to  cer- 
tioners  agreed  to  make  and  deliver  to  the  bankrupt  or  **'J  reltriciions 
his  solicitor  an  abstract  of  their  title  as  trustees  to  the  ^J^  ^ho  lanS 
premises,  with  various  restrictive  conditions  as  to  title,  nant  for  Uielr' 
and  with  the  following  proviso :  oiwrvance,  and 

^  *  proper  provi- 

sions for  se- 
enring  th«  dne  performance  thereof.    Hsld,  that  this  contract  entitled  the  vendor  to  have  a 
power  of  entry  inserted  in  the  conveyance  in  case  of  a  breach  of  the  covenant,  but  not  to 
nave  a  term  of  years  or  a  rent-charge  limited  to  a  trustee.  Form  of  the  power  of  entiy  which 
the  vendor  ia  entitled  to  havet    Whether  such  covenants  as  the  abore  ran  with  the  land, 
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1845. 


£x  parte 

Ralph 

and  aaotber. 

£z  parte 
Hastinos 
and  otbera. 


**  Provided  always  and  it  is  hereby  agreed  and  de- 
clared that  the  conveyance  to  be  made  of  the  said  pre- 
mises shall  be  made  subject  to  the  reservations,  condi- 
tions and  restrictions  mentioned  and  contained  in  the 
conveyance  of  the  same  piece  of  land  from  the  said 
Francis  Richard  Price  to  the  said  I?unnag  Forsyth, 
and  also  subject  to  a  covenant  on  the  part  of  the  said 
Arthur  Acheson  Dobbs,  his  heirs  and  assigns^  and 
proper  provisions  for  securing  the  due  observance  and 
performance  thereof;  that  he  the  said  Arthur  Acheson 
Dohbs,  his  heirs  and  assigns,  shall  not  nor  will  at  any 
time  or  times  hereafter  erect  or  build  on  the  sud  piece 
of  land  any  other  buildings  than  detached  villas,  or 
otherwise  that  the  said  Arthur  Acheson  Dobbs,  his 
heirs  or  assigns,  shall  build  only  dwellinghouses  to  front 
one  or  other  of  the  said  two  streets ;  that  such  houses  in 
each  street  shall  be  in  line  with  each  other,  and  shall  be 
of  an  elevation  of  not  less  than  twenty-five  feet  from  the 
top  of  the  plinth  to  the  underside  of  the  cornice,  and  that 
no  court  or  courts  of  houses  or  other  buildings  shall  be 
built  at  the  back  of  the  said  front  dwellinghouses  respec- 
tively,  except  only  stables  or  other  outbuildings  attached 
thereto  to  front  a  back  street,  of  not  less  than  six  yards 
wide,  and  that  no  cellar  or  cellars  under  any  of  the 
buildings  to  be  erected  on  the  said  piece  of  land  shall  at 
any  time  be  let  off  or  used  separately  for  habitation.*' 

The  conveyance  from  Price  to  Forsyth,  mentioned  in 
this  agreement,  was  to  the  usual  uses  to  bar  dower.  An 
abstract  was  delivered  according  to  the  agreement,  and 
the  bankrupt  entered  into  possession,  but  on  July  16th« 
18S9,  and  before  the  purchase  was  completed  or  any 
part  of  the  purchase  money  paid,  the  fiat  issued. 

On  October  80th,  1843,    the  vendors  served    the 
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assignees  with  notice  to  elect  whether  they  would  abide 
by  the  agreement  or  abandon  it. 

No  election  having  been  made,  the  vendors  in  No- 
vember, 1843,  presented  a  petition  to  the  Court  of 
Review  to  have  the  contract  rescinded. 

Both  parties  submitted  to  the  jurisdiction  of  the  Court 
and  to  its  disposing  of  all  questions  relating  to  the 
matters  of  the  petition,  as  if  the  same  were  before  the 
Court  of  Chancery  upon  a  bill  to  rescind  the  contract  and 
a  cross  bill  for  a  specific  performance. 

Upon  the  hearing  of  this  petition,  it  was  ordered  that 
the  agreement  dated  the  1st  of  May,  1838,  should  be 
specifically  performed  and  carried  into  execution,  and  it 
was  referred  to  the  Commissioner  to  ascertain  and  state 
what  was  the  total  amount  due  to  the  petitioners,  Ralph 
and  Simpson^  according  to  the  terms  of  the  agreement ; 
and  upon  the  petitioners,  Ralph  and  Simpson^  executing, 
according  to  the  terms  of  the  agreement,  a  proper  con- 
veyance of  the  estate  and  premises  contained  in  the 
agreement,  such  conveyance  to  be  settled  by  the  Com- 
missioner, if  the  parties  difiered  about  the  same,  it  was 
ordered  that  the  assignees  should  pay  to  them  what 
should  remain  due  on  the  said  accounts. 

The  Commissioner  made  his  report  on  the  7th  of 
May,  1844,  and  soon  afterwards  the  assignees'  solicitors 
prepared  the  draft  of  a  conveyance  of  the  estate  and 
premises  to  a  purchaser  from  the  assignees.  By  this 
draft,  an  annuitant,  named  Mary  June  Watson,  claiming 
under  the  will  of  her  husband,  one  John  Watsan,  was 
made  a  party  to  the  conveyance,  and  the  only  stipulation 
and  provision  for  enforcing  the  observance  of  the  condi- 
tions as  to  building  were  a  covenant  on  the  part  of  the 
purchaser,  his  heirs,  executors,  administrators  and  as- 

VOL.  I.  R 


1845. 


£x  parte 

Ralph 

and  another. 

Kx  parte 

Hastings 

and  others. 
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Ez  parte 

Kalph 

and  another. 

£z  parte 

Hastings 

and  others. 


signs,  that  he,  his  heirs  and  assignsi  would  at  all  times 
thereafter  observe  and  perform  the  several  covenants 
and  declarations  on  the  part  of  Thomas  Forsyth^  his 
appointees,  heirs,  executors,  administrators  and  assigns, 
contained  in  the  indenture  of  the  18th  of  May,  1832,  so 
far  as  the  same  related  to  or  concerned  the  piece  of  land 
thereby  assured  or  intended  so  to  be,  and  would  at  all 
times  save  harmless  and  keep  indemnified  the  vendors, 
their  heirs,  executors  and  administrators,  or  other  the 
real  or  personal  representatives  of  the  testator,  from  all 
suits,  costs,  losses,  charges,  damages  and  expenses  in 
respect  of  the  non-performance  or  non-observance  of  the 
covenants  and  declarations. 

On  May  13th,  1844,  the  assignees'  solicitors  sent  the 
draft  to  the  solicitor  of  the  vendors,  who  on  the  follow- 
ing day  returned  it  with  a  note,  stating  that  he  had  not 
approved  of  the  draft,  but  without  making  any  alteration 
in  it,  or  raising  any  specific  objection.  The  Commissioner 
then  settled  and  approved  of  the  draft.  The  assignees 
caused  it  to  be  engrossed  and  stamped,  but  the  vendors 
refused  to  complete  the  purchase. 

The  assignees  then  presented  a  petition,  praying  that 
the  vendors  might  be  ordered  to  execute  the  engrossment* 

At  the  hearing  of  this  petition,  it  was  stated  that  the 
annuitant  would  not  execute  the  deed.  The  purchaser 
however  agreed  to  take  the  conveyance  without  her  con- 
currence, and  it  was  referred  back  to  the  Commissioner  to 
settle  the  deed  of  conveyance,  having  regard  to  the  circum- 
stance that  the  annuitant  would  not  join,  and  having  regard 
to  the  terms  of  the  will  of  the  testator,  her  husband;  and 
the  Commissioner  was  to  be  at  liberty  to  report  specially 
any  circumstances  with  regard  to  the  form  of  such  deed 
of  conveyance,  which  either  party  might  make.  In  pur- 
suance of  this  order,  the  form  of  the  proposed  convey- 
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ance  was  changed^  and  the  vendors  proposed  to  insert 
immediately  after  the  habendum  a  limitation  of  a  rent- 
charge  of  400/.  per  annum  to  the  vendors  in  fee^  issuing 
out  of  the  premises  comprised  in  the  conveyance,  with 
the  usual  powers  of  distress  and  entry,  with  a  proviso 
that  in  each  and  every  year  in  which*  the  covenants 
entered  into  by  the  purchaser  should  have  been  per- 
formed for  the  current  year,  the  rent  should  be  held  by 
the  vendors,  their  heirs   and  assigns,   in   trust  to  be 
attendant  on  the  premises  charged  therewith,  to  the 
intent  that  the  premises  might  be  held  and  enjoyed,  and 
the  rents,  issues  and  profits  thereof  received  and  taken 
by  the  owner  or  owners  thereof,  in  such  and  the  same 
manner  in  all  respects  as  if  the  same  premises  were  not 
subject  to  or  were  discharged  from  the  said  yearly  rent. 
This  limitation  being  objected  to,  it  was  proposed  to 
be  replaced  by  a  limitation  of  a  term  of  1000  years  to 
the  vendors,  their  executors,  administrators  and  assigns, 
upon  trust  for  the  purchaser,  his  heirs  and  assigns,  so 
long  as  he  and  they  should  perform  the  covenants  as  to 
the  mode  of  building  upon  and  enjoying  the  property ; 
but  if  he  or  they  should  neglect  or  fail  to  observe  or 
perform  the  covenants,  then  and  so  often  as  the  same 
should  happen,  upon  trust  (if  the  vendors  or  the  sur- 
vivor of  them,  his  executors,  administrators  or  assigns 
should  so  think  fit),  to  enter  from  lime  to  time  into  such 
part  of  the  lands  and  premises  whereon  any  erection  or 
building  contrary  to  the  covenants,  or  any  of  them, 
should  be  erected,  or  begun  to  be  erected  or  made,  or 
whereon  any  nuisance  or  prohibited  trade,  use  or  em- 
ployment should  be  carried  on  or  made,  or  be  begun  to 
be  carried  on  or  made,  and  cause  such  building  to  be  taken 
down,  and  every  such  nuisance,  use  or  employment,  to 

r2 
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Ralph 
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£x  parte 
Hastings 
qnd  others* 


be  removed;  abated^  or  discontinued,  all  expenses  of  and 
incident  to  which  or  relating  thereto,  the  purchaser 
thereby  covenanting  for  himself,  his  heirs,  executors  and 
administrators,  forthwith  to  repay  to  the  vendors,  their 
executors,  administrators  and  assigns,  and  subject  to  the 
trusts  aforesaid '  in  trust  for  the  purchaser,  his  heirs  and 
assigns,  and  to  attend  the  inheritance. 


Mr.  Wiffram  and  Mr.  MoH  for  the  assignees.     A 

covenant  is  all  the  vendors  are  entitled  to.      The  better 

opinion  is  that  such  a  covenant  will  run  with  the  land, 
at  all  events  if  it  names  the  assigns  of  the  covenantors, 

for  it  is  sufficient  that  it  relates  to  the  land,  Spencer's 

case{a).     In  Laurence  Pahenham's  case^  4*2  Edw.  3,  3, 

there  referred  to,  a  grandfather  was  seised  of  the  manor 

of  D.,  whereof  a  chapel  was  parcel ;  a  prior,  with  the 

consent  of  his  convent,  by  deed  covenanted  for  him  and 

his  successors  with  the  grandfather  and  his  heirs  that 

he  and  his  convent  would  sing  all  the  week  in  his  chapel 

parcel  of  the  said  manor.     The  grandfather  enfeoffed 

one  of  the  manor  in  fee,  who  gave  it  the  younger  son 

and  his  wife  in  tail,  and  it  was  adjudged  that  the  tenants 

in  tail  as  terretenants  (for  the  elder  brother  was  heir) 

should  have  an  action  of  covenant  against  the  prior,  for 

the  covenant  was  to  do  a  thing  which  was  annexed  to 

the  chapel   which   was   within   the    manor.      And  in 

Hemingway  v.  Fernandes  {b)  the  owner  of  a  colliery 

(a)  6  Rep.  31  b ;  see  BHstoxo  v.  Wood^  1  Coll.  480,  where  a  covenant 
had  been  entered  into  by  a  vendor  with  a  purchaser  of  a  part  of  the  land,  hit 
beirs  and  assigns,  that  he  would  only  build  upon  the  remainder  in  a  specified 
way.  The  Vice- Chancellor  Knight  Bruce  held  that  the  existence  of  this 
covenant  was  a  good  objection  to  the  title  to  the  remainder.  See  also  What* 
manv.Oi6ion,9Sim.  196;  5rftrei6er  v.  Creed^  10  Sim.  9  ;  and2Sugd.  V& 
P.  734etBeq.  11th  edit. 

{h)  13  Sim.  228. 
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agreed  to  take  a  lease  of  some  land  to  form  a  railway 
for  the  conveyance  of  his  coals,  and  covenanted  with  the 
lessor  for  himself  and  his  assigns  to  convey  upon  the 
railway  all  the  coal  to  be  gotten  from  the  colliery,  and 
to  pay  to  the  lessors  2d,  for  every  ton  so  conveyed ;  and 
it  was  held  that  this  was  binding  on  a  party  to  whom 
the  owner  of  the  colliery  assigned  his  interest  in  the 
colliery  and  under  the  agreement.  Keppell  v.  Bailey  (a) 
may  be  relied  upon  by  the  other  side,  but  it  cannot  be 
said  to  overrule  the  authorities  the  other  way,  and  the 
objection  there  taken  that  such  covenants  as  the  present 
are  in  contravention  of  the  laws  against  perpetuities, 
would,  if  valid,  apply  to  the  numerous  cases  of  ease- 
ments, such  as  rights  of  way,  of  light,  running  water, 
and  many  others  to  which  it  is  clearly  established  that 
property  may  be  subjected  without  restriction  of  time. 
[The  Chief  Judge.  There  seems  some  difficulty  in  under- 
standing the  objection  to  such  a  modified  enjoyment  of 
property  on  the  ground  of  its  supposed  tendency  to  a 
perpetuity.]  At  all  events  the  limitation  of  a  term, 
putting  the  legal  estate  out  of  the  purchaser,  cannot  be 
agreed  to.  Why  is  a  purchaser  to  have  such  a  form  of 
conveyance  as  would  preclude  him  from  recovering  at 
law  in  an  action  of  ejectment,  and  as  might  render  the 
property  unsaleable,  or  considerably  lessen  its  market 
value,  without  any  express  contract  to  that  effect  ?  Be- 
sides, any  objections  to  a  covenant  on  the  ground  of  its 
tending  to  a  perpetuity  would  apply  equally  to  the  creation 
of  a  term  as  now  proposed.  [The  Chief  Judge.  Suppose 
the  proposed  trusts  to  be  considered  illegal,  what  would 
become  of  the  beneficial  interest  in  the  terra  ?]  That 
doubt  is  another  objection  to  such  a  limitation^  for  the 

(a)  9  Myl.  &  K.  534. 


1845. 


£x  parte 

Rali'H 

and  anoiber. 

£z  parte 

Hastings 

aod  others. 
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R A LP  I J 

and  another. 

Ex  parte 

Hastikos 

and  others. 


creation  of  a  term  may  be  valid  although  the  trusts  are 
illegal ;  and  in  this  case  there  would  be  no  resulting 
trust  for  the  purchaser.  [The  Chief  Judge.  What 
became  of  the  term  in  TregonioeU  v.  Sydenham {a)X\ 
The  Court  of  Exchequer  there  held  that  the  trusts  of 
the  term  were  void^  and  that  the  trustee  held  the  term 
in  trust  for  the  parties  to  whom  the  estate  was  devised, 
subject  to  the  term ;  but  the  House  of  Lords  reversed 
the  decision,  and  held  that  the  heir  at  law  was  entitled 
to  the  sums  directed  to  be  raised  under  the  trusts,  which 
were  void  for  remoteness. 


Mr.  Swamton  and  Mr.  Follett  for  the  vendors.  By 
the  terms  of  the  agreement  the  vendors  are  entitled  to 
something  besides  a  covenant,  to  some  provision  which 
will  secure  its  performance.  Brewster  v.  Kitchell(b)  and 
Keppell  v.  Bailey  (c)  show  that  a  covenant  of  itself  is 
insufficient  for  the  purpose.  The  argument  that  any 
provision  to  give  effect  to  the  covenant  would  be  subject 
to  the  same  difficulty  as  the  covenant  itself,  is  answered 
by  adverting  to  the  nature  of  the  objections  to  the 
covenant,  whicli  are  peculiar  to  that  species  of  contract. 
A  limitation  of  an  estate  in  the  land  itself  stands  upon 
wholly  different  grounds.  Spencer's  case(d)  was  a  case 
of  landlord  and  tenant,  so  that  the  covenantee  had  an 
interest  in  the  land,  and  there  was  privity  between  the 
parties,  the  want  of  which  constitutes  the  principal  diffi- 
culty in  cases  like  the  present.     In  the  notes  to  Spencer's 


(a)  3  Dow,  194. 

(b)  Lord  Rayra.  318 ;  12  Mod.  166  j  Holt,  175,  669  j  5  Mod,  368. 

(c)  2  Myl.  k  K.  634. 
{d)  5  Rep;  31  b. 
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case  in  Smith's  Leading  Cases  (a)  all  the  authorities  are 
collected  and  this  distinction  is  expressly  pointed  out, 
the  learned  editor  summing  up  all  the  cases  thus,  ''upon 
the  whole  there  appears  to  be  no  authority  for  saying 
that  the  burden  of  a  covenant  will  run  with  the  land  in 
any  case  except  that  of  landlord  and  tenant,  which  the 
opinion  of  Lord  Holt  in  Brewster  v.  Kitchell{b\  and  of 
Lord  Brougham  in  Keppell  v.  Bailey  (c),  and  the  reason 
and  convenience  of  the  thing,  all  militate  the  other  way." 
Hemingway  v.  Femandes  (d)  was  also  a  case  of  landlord 
and  tenant.     In  Laurence  Pakenham's  case{e)  it  was  the 
benefit  and  not  the  burden  of  the  covenant  that  was  held 
to  run  with  the  land.    As  to  the  legal  estate  being  out- 
standing, a  Court  of  Equity  would  prevent  its  being  set 
up  in  an  ejectment.     [The  Chief  Judge.    That  would 
depend  on  there  being  time  to  obtain  an  injunction. 
Why  IS  the  purchaser  to  be  forced  into  a  Court  of 
Equity?]      It  is  the  result  of  his  contract;  the  covenant 
is  to  be  enforced,  and  its  defect  in  not  running  with  the 
land  supplied  by  some  provision,  according  to  the  terms 
of  the  contract.     What  then  is  to  be  the  provision? 
The  practice  of  conveyancers  has  been  to  create  a  rent* 
charge  and  a  term  to  secure  it,  as  was  here  at  first  pro- 
posed.    We  are  now  content  to  take  a  term  only,  and 
unless  the  purchaser  can  suggest  some  other  equally 
valid  provision  he  cannot  object  to  the  proposed  mode 
of  carrying  the  contract  into  execution.     [The    Chief 
Judge.     Ought  the  purchaser  to  be  deprived  of  the 
legal  estate  as  long  as  he  performs  the  covenant?    Might 
not  a  power  of  entry  only  be  given  ?] 


1845. 


£z  parte 

Ralph 

and  anotbtr. 

Ex  parte 
HitnNoa 
and  others. 


(a)  Vol.  l,p.37. 

(6)  Lord  Rayro.  318;  12  Mod.  166;  Holt,  175,  669;  6  Mod.  368. 

(c)  2  Myl.  &  K.  534. 

(d)  13  Sim.  228. 
(c)  42  Edw,  3,  fo.  2. 
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£x  parte 

Ralph 

and  another. 

£x  parte 
Hastings 
and  others. 


Mr.  Swanston  said  he  doubted  whether  that  would  be 
a  sufficient  protection  to  the  vendors. 

The  Chief  Judge.  Then  I  am  afraid  that  I  can  do 
nothing  for  you^  and  you  must  be  satisfied  with  the 
covenant. 

Mr.  Wigram  in  reply. 

The  Chief  Judge. — It  seems  to  me  that  the  words 
*^  subject  to  a  covenant  on  the  part  of  the  said  Arthur 
Acheson  Dobbs,  his  heirs  and  assigns^  and  proper  pro- 
visions for  enforcfng  the  performance  thereof/'  must 
mean  something  besides  the  covenant  itself.  Their 
insertion  was  probably  occasioned  by  the  doubt  which 
has  been  supposed  to  exist  as  to  covenants  of  the  pro- 
posed description  running  with  the  land.  Nothing 
occurs  to  me  so  near  what  is  right  as  a  power  of  entry, 
which  might  be  given  in  the  same  terms  as  those  con* 
stituting  the  second  clause  in  every  grant  of  a  rent- 
charge.  There  would  then  be  a  right  to  bring  an  eject- 
ment when  the  contingency  arose  which  it  is  intended  to 
guard  against.  If  the  vendors  do  not  think  such  a  pro- 
vision as  this  a  sufficient  provision  for  enforcing  the 
performance  of  the  covenant,  no  other  has  been  sug- 
gested to  which  I  think  I  can  accede  as  proper  to  be  im- 
posed upon  the  purchaser,  according  to  the  terms  of 
the  contract. 

A  clause  was  afterwards  framed  and  agreed  upon 
in  conformity  with  the  suggestion  of  the  Court  in  the 
following  terms  : — Provided  always,  nevertheless,  and 
it  is  hereby  agreed  and  declared,  that  if  it  shall 
happen  that  the  said  [purchaser],  his  heirs  or  assigns^ 
shall  at  any  time  or  times  hereafter  during  the  life 
of  any  person  a  party  to  these  presents,  or  at  any 
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time  or  times  within  twenty-one  years  from  the  death  of 
the  survivor  of  the  several  persons  parties  to  these  pre- 
sents,  fail  to  truly  observe^  perform,  fulfil  and  keep  the 
covenants  on  his  and  their  parts  thirdly  and  lastly  here- 
inbefore contained;  then  and  in  such  case,  and  when  and 
so  often  as  it  shall  so  happen,  it  shall  be  lawful  for  the 
said  [vendors],  their  heirs  or  assigns,  into  the  said  here- 
ditaments and  premises  hereby  assured^  or  any  part 
thereof  in  the  name  of  the  whole,  to  enter,  with  full 
liberty,  power  and  authority,  on  each  occasion  of  his  or 
their  so  entering,  to  pull  down  and  remove  any  building 
erected  contrary  to  the  said  covenant  of  the  said  [ptir- 
chaser}  thirdly  hereinbefore  contained,  and  do  any  act 
which  may  be  requisite  specifically  to  perform  the  said 
covenants  of  the  said  [purchcuer']  lastly  hereinbefore 
contained :  provided  also  that  if  the  said  [purchaser],  his 
heirs  or  assigns,  shall  not  pay  and  reimburse  to  the  said 
[vendors],  their  heirs  or  assigns,  all  the  reasonable  costs, 
charges  and  expenses,  which  he  or  they  shall  necessarily 
or  properly  incur  in  or  about  the  pulling  down  or  re- 
moving any  such  building  as  aforesaid,  and  doing  any 
such  other  act  as  aforesaid,  and  such  costs,  charges  and 
expenses  shall  not  have  been  satisfied  out  of  the  rents 
and  profits  of  the  said  hereditaments  and  premises,  it 
shall  be  lawful  for  the  said  [vendors],  their  heirs  or 
assigns,  to  continue  in  possession  of  the  said  heredita- 
ments and  premises  after  they  shall  have  pulled  down 
and  removed  such  building  and  done  such  other  act  as 
aforesaid,  until  such  time  as  the  said  [purchaser],  his 
heirs  or  assigns,  shall  have  paid  and  reimbursed  to  the 
said  [vendors],  their  heirs  or  assigns,  such  costs,  charges 
and  expenses,  or  until  the  same  shall  have  been  satisfied 
out  of  the  rents  and  profits  of  the  same  premises.  In 
witness,  &c« 


1845. 
^^/^ 

£i  parte 

Ralph 

and  another. 

Ex  parte 
Hastings 
and  others. 
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1 845.       Ex  parte  GEORGE  GREENSTOCK.— In  the  matter 
'"'^  of  GEORGE  GREENSTOCK. 

November  26.    ^^^ 

1.  An  affi.     This  was  the  petition  of  the  bankrupt  to  have  the  fiat 

davit  of  debt  n    , 

filed  as  the  annulled. 

an  act  of  bank-  ^^  ^^^  *^^  ^f  October  the  bankrupt  was  indebted  to 

tbrdemindio  *®  petitioning  creditors,  who  on  that  day  served  him 

ISd''ind°dili-  ^'*  particulars  of  their  demand  in  the  following  form  :— 

vered,  but  by  "  Particulars  of  demand  of  the  undersigned   William 

the  particulars  ° 

of  decDaod  the    Peters  and  Joseph  Peters,  of  Redcliff  Street  in  the  city 

greater  portion       c  n  *  - 

of  the  debt  was  of  Bristol,  tin  plate  workers  and  zinc  merchants,  against 

stated  merely  as  v         --i    •^  ^ 

due  on  bills  of    you  the  Said  George  Greenstock,  amounting  to  the  sum 
STow.       of  1321  15s.  2d. 

ever,  it  after-  1846.  £     s.     d. 

o"«fw"e:S™^,a    Sept.  2.  To  bill  returned    .    .    .  50    0    0 

ID  respect  of  Interest  thereon  till  now .    0    4    6  £    «.    c/. 

Boodswldand  . 50     4     6 

t^J^f"'"-    Oct.  3.  To  bill  returned 72    5    0 

ceediog  was  ^ 

irregular  and  an  Jgg     9     6 

'Cndrofor    Aug.  5.  To  goods  ,     .    .    .  25,.    1  15    6 

an  act  of  bank-  JDasket 0      10 

'uptcy.  9.  To  ditto    ....    25*.    4  13    0 

onleKv^S'  ,^  ^   Mat  l,.6rf.,  baskets.    0    3    6 

with  thi  sum-  12.  To  ditto   .     ,    .    .    20*.    0  18    0 

mens  called  on  To  ditto     ....  25*.  1  13  6 

the  creditor's  Raskpt  ft  1  n 

solicitor  and  .^  rr     v^            *     '     '  Ai.  '  ^  A  H 

saw  his  clerk,  1^-  To  ditto    •      •      .      .  25*.  2  0  0 

at  whose  in-  Mat  0      10 

Steda,      20.  To  ditto     ....    3,.     118    3 

memorandum,     Cr.  13      1      9 

promisingto  pay  By  25*.    .10     2     0.210     6 

I'eTthat  if         20*.    .     0  13    0.027 

he  did  not,  the  3*.     .       1  Box         .030 

creditor  might  «— «-,._^     2   Ifi      1 

proceed  on  the  ^   lo      * 

summons.  ■   10     5     o 

The  debtor  was  —_^. 

attended  by  no  l^o   IK     o 

solicitor  on  his  1358   15     » 

behalf,  and  was 


not  aware  of  the  irrcsularily  in  the  proceedings.  Held,  that  neither  the  signature  of  Uie 
memorandum  nor  his  failure  to  attend  Ihe  summons  prevented  his  impeaching  the  reffularily 
ot  the  proceedings,  but  that  the  fiat  ought  to  be  annulled  with  coste.  '^  ^  ^         ^ 

3.  Quitre,  whether  it  can  be  made  part  of  the  order  that  the  creditor  should  set  off  bis 
debt  against  the  costs;  and  whether  any  consideration  of  the  lien  of  the  debtor's  solicitor 
would  prevent  such  an  order  being  made. 
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'^  Take  notice  that  we  the  said  William  Peters  and       IS45. 
Joseph  Peters  hereby  require  immediate  payment  of  the      ^^  p^^^ 
sum  of  132/.  15s.  2d.  Gbeen»toce. 

'*  Dated  this  4th  day  of  October  in  the  year  of  our 
Lord,  1845. 

William  Peters, 
For  self  and  partner,  trading  under  the  style  or 
firm  of  William  and  Joseph  Peters  at  Red- 
clifT  Street  in  the  city  of  Bristol." 

On  the  6th  of  October,  1845,  the  petitioner  went  to 
the  office  of  Messrs.  Peters  and  Abbot,  the  attornies  for 
William  Peters  and  Joseph  Peters,  in  consequence  of 
being  served  with  the  above  mentioned  particulars.  He 
there  saw  a  clerk  of  Messrs.  Peters  and  Abbot,  who 
delivered  to  him  a  summons  from  the  Court  of  Bank- 
ruptcy for  the  Bristol  District,  requiring  the  petitioner 
to  attend  there  on  the  following  13th  of  October,  where- 
upon the  petitioner  entered  into  a  conversation  with  the 
clerk,  and  agreed  to  settle  the  demand;  and  the  clerk 
then  drew  up  the^  following  memorandum,  which  the 
petitioner  signed. 

''  Bristol. 
''  Memorandum. 

**  I  the  undersigned,  Oeorge  Oreenstoch,  do  hereby 
agree  to  pay  to  Messrs.  William  Peters  and  Joseph 
Peters  on  Saturday,  the  11th  day  of  October  instant, 
the  sum  of  60/.,  and  to  pay  the  further  sum  of  721.  15s. 
2d.  (being  the  balance  of  their  account  against  me), 
together  with  the  sum  of  4Z.  5s.  law  costs  that  they  have 
sustained,  on  Saturday  the  18th  day  of  October  instant, 
in  default  of  either  of  which  payments  they  may  pro- 
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1845.        ceed  under  the  summons  in  bankruptcy  now  served  upon 

Ex  paite      ™^'    ^®  witness  my  hand  this  6th  day  of  October,  1845. 
GREEN8T0CK.       ^     ^    ^  Q^^^  Gveenstock. 

60    6    6  Witness,  John  Miller.'' 

72  15    2 


132  15    2 
4    5    0 

137    0    2 


The  petitioner  by  his  affidavit  stated  that  he  was  un- 
acquainted with  the  nature  of  legal  proceedings,  and 
conceived  that  by  signing  this  paper  (the  meaning  of 
which  he  did  not  understand,  nor  had  he  any  attorney 
on  his  behalf  to  explain  it,)  he  had  rendered  the  summons 
of  no  importance,  and  that  he  need  not  pay  any  attention 
thereto,  inasmuch  as  the  demand  which  had  occasioned 
the  issuing  thereof  had  been  settled  by  the  agreement. 

The  petitioner,  not  being  prepared  with  the  602.  agreed 
to  be  paid  by  him  on  the  11th  day  of  October,  called  on 
that  day  upon  Messrs.  Peters  and  Abbot  and  explained 
to  one  of  the  members  of  that  firm  his  inability  to  pay  the 
60/.,  but  offered  to  give  a  bill  of  exchange  for  75/.  10s., 
accepted  by  the  petitioner's  mother-in-law,  which  the 
solicitor  agreed  to  receive  in  discharge  of  the  first  in- 
stalment, and  the  petitioner  accordingly  handed  over  the 
bill  to  him. 

The  following  was  the  afiidavit  of  debt  filed  in  the 
Court: — 


ti 


Bristol  District  Court  of  Bankruptcy. 

**  William  Peters,  of  the  city  of  Bristol,  tin  plate 
worker  and  zinc  merchant,  and  John  Miller  of  the 
said  city  of  Bristol,  clerk  to  Messrs.  Peters  and  Abbot 
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of  the  same  place^  solicitors^  severally  make  oath  and        1845. 
say,  and  first  this  deponent  William  Peters  for  himself      ^^^     ^^ 
sailh,  that  George  Greenstoch^  of  Weston-super-Mare  in    ^»kk''8tock. 
the  county  of  Somerset,  ironmonger,  is  justly  and  truly 
indebted  to  this  deponent  and  to  Joseph  Peters  his  co- 
partner in  trade  in  the  sum  of  \3&L  \5s.  2d.,  for  goods 
sold  and  delivered  by  this  deponent  and  Joseph  Peters 
his  copartner  to  the  said  George  Greenstock  between  the 
1st  day  of  February,  1845^  and  the  Ist  day  of  September^ 
1845^  and  at  his  request.    And  this  deponent  further 
saith,  that  the  said  George  Greenstock^  as  this  deponent 
verily  believes^  is  a  trader  within  the  meaning  of  the 
statutes  relating  to  bankrupts,  or  some  or  one  of  them, 
and  resides  at  Weston-super-Mare  in  the  county  of 
Somerset^  and  that  an  account  in  writing  of  the  particu- 
lars of  the  demand  of  the  said  William  Peters  and 
Joseph  Peters  his  partner,  amounting  to  the  said  sum  of 
1322.  15^.  Hd,,  with  a  notice  thereunder  written  in  the 
form  prescribed  by  the  statute  in  that  case  made  and 
provided,  purporting  to  require  immediate  payment  of 
the  said  debt,  is  hereunto  annexed.    And  this  deponent 
John  Miller  for  himself  saith  that  he  did,  on  the  4th 
day  of  October  instant,  personally  serve  the  said  George 
Grreenstock  with  a  true  copy  of  the  said  account  and 
notice. 

«  Sworn,  6th  October,  1845.  William  Peters. 

John  Millerr 

The  petitioner  stated  that  in  consequence  of  the 
arrangement  with  the  clerk  of  Messrs.  Peters  and  Abbot, 
and  the  subsequent  delivery  of  the  said  acceptance,  he 
took  no  notice  of  the  summons  and  did  not  attend  the 
Court  on  the  13th  of  October,  and  he  now  submitted 
that  the  account  and  demand  so  served  upon  him  was 
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1845.        not  such  an  account  in  writing  of  the  particulars  of 
demand  as  was  directed  by  5  &  6  Vict.  c.  122,  s.  1 1  (a), 


Ex  parte 

Grsenstock. 


(a)  The  following  are  the  clauses  and  schedule  referred  to  io  the  argu* 
ment  and  judgment : — 

1].  "  And  be  it  enacted,  That  if  any  creditor  of  any  trader,  within  the 
meaning  of  this  or  any  other  statute  relating  to  bankrupts  now  or  hereafler 
to  be  in  force,  shall  file  an  affidavit  in  the  Court  authorized  as  hereinafter 
provided  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  the  district  (to 
be  described  as  hereinafter  mentioned}  io  which  such  debtor  shall  reside,  or 
in  the  Court  of  Bankruptcy  if  such  debtor  shall  not  reside  in  any  such 
district,  in  the  form  specified  in  schedule  hereunto  annexed  (A.  No.  1),  of 
the  truth  of  his  debt,  and  of  the  debtor,  as  he  verily  believes,  being  such 
trader  as  aforesaid,  and  of  the  delivery  to  such  trader,  personally,  of  an 
account  in  writing  of  the  particulars  of  his  demand,  with  a  notice  thereunder 
requiring  immediate  payment  thereof,  in  the  form  specified  in  the  said 
schedule  (A.  No.  2),  it  shall  be  lawful  for  the  Court  in  which  such  affidavit 
shall  be  filed,  as  the  case  may  be,  to  issue  a  summons  in  writing,  in  the 
form  specified  in  the  said  schedule  (A.  No,  3),  calling  upon  such  trader  to 
appear  before  such  Court,  and  stating  in  such  summons  the  purpose  for 
which  such  trader  is  called  upon  by  such  summons  to  appear  as  hereinafter 
provided/' 

13.  "  And  be  it  enacted.  That  if  any  such  trader  so  summoned  as  afore« 
said  shall  not  come  before  such  Court  at  the  time  appointed  (having  no 
lawful  impediment  made  known  to  and  proved  to  the  satisfaction  of  the 
Court  at  the  said  time  and  allowed),  or  if  any  such  trader,  upon  his  appear- 
ance to  such  summons  as  aforesaid,  or  at  any  enlargement  or  adjournment 
thereof,  (as  the  case  may  be,)  shall  refuse  to  admit  such  demand,  and  shall 
not  make  a  deposition,  in  the  form  hereinbefore  mentioned,  that  he  believes 
he  has  a  good  defence  to  such  demand,  then  and  in  either  of  the  said  cates^ 
if  such  trader  shall  not,  within  fourteen  days  after  personal  service  of  such 
summons,  or  within  such  enlarged  time  as  may  be  granted  to  him  in  that 
behalf,  pay,  secure  or  compound  for  such  demand  to  the  satisfaction  of  such 
creditor,  or  enter  into  a  bond,  in  such  sum  and  with  two  sufficient  sureties 
as  such  Court  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in 
any  action  which  shall  have  been  brought  or  shall  thereafter  be  brought  for 
the  recovering  of  the  same,  together  with  such  costs  as  shall  be  given  in  auch 
action,  every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  fifteenth  day  after  service  of  such  summons." 

70.  "  That  it  shall  be  lawful  for  the  Commissioner  of  the  Court  of  Bank* 
ruptcy  authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  London, 
or  the  major  part  of  them,  and  such  of  the  Commissioners  to  be  appointed 
under  this  act  as  shall  be  nominated  by  the  Lord  Chancellor  for  that  purpose, 
to  make  from  time  to  time,  subject  to  the  sanction  and  confirmation  of  the 
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nor  was  expressed  with  reasonable  and  convenient  cer«       1845. 
tainty  as  to  dates  and  other  matters  as  directed  by  the      ^^  ^, 
82d  Order  (a)  in  Bankruptcy,  made  on  the  12th  of  No-    Greenstock. 

Lord  Chancellor,  geDcral  rules  and  orders  for  regulating  the  forms  of  pro> 
ceediogs  (wbeie  not  provided  for  by  this  act)  and  the  practice  to  be  ob- 
served in  every  Court  authorized  to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy." 

**  SCIIEDULB  (A.) 

"  iio,  1.  Affidavit  for  tummoning  a  Trader  Debtor, 

"A,  B.  of and  C.  D.  of  —  severally  make  oatb  and  say,  and,  first, 

this  deponent  A,  B.  for  himself  saith,  that  £.  F.  is  justly  and  truly  indebted 

to  this  deponent  in  the  sum  of pounds,  for,  &c.  [stating  the  nature  of 

the  debt  with  certainty  and  ftrecition'] ;  and  this  deponent  further  saith,  that 
the  said  £.  F,,  as  this  deponent  verily  believes,  is  a  trader  within  the  meaning 
of  the  statutes  relating  to  bankrupts,  or  some  or  one  of  them,  and  resides  at 

;  and  that  an  account  in  writing  of  the  particulars  of  the  demand  of 

the  said  A,  B,,  amounting  to  the  said  sum  of pounds,  with  a  notice 

thereunder  written  in  the  form  prescribed  by  the  statute  in  that  case  made 
and  provided,  purporting  to  require  immediate  payment  of  the  said  debt,  is 
hereunto  annexed ;  and  this  deponent  C.  D.  for  himself  saith,  that  he  did, 

on  the day  of  — •  instant  [or  *  last'],  personally  serve  the  said  £.  £• 

with  a  true  copy  of  the  said  account  and  notice. 
"  Sworn,  &c." 

"  No.  2.  Particulars  of  Demand,  and  Notice  requiring  Payment. 

"  To  E.F.  of . 

'*  The  following  are  the  particulars  of  the  demand  of  the  undersigned  A,  B. 

of  — -  against  you  the  said  £•£.,  amounting  to  the  sum  of pounds 

[hsre  copy  the  account"}* 

"  Take  notice,  that  I  the  said  A,  B,  hereby  require  immediate  payment  of 

the  said  sum  of  —  pounds.    Dated  this  < day  of ,  in  the  year 

of  our  Lord . 

"(Signed)    A,B." 

(a)  The  following  were  the  rules  referred  to : — 

22.  "  The  account  in  such  particularsof  demand  shall  be  expressed  with 
reasonable  and  convenient  certainty  as  to  dates  and  all  other  matters ;  and 
where  credit  is  given  in  such  account  to  the  debtor,  the  notice  shall  require 
payment  of  the  difference,  or  balance  only,  which  appears  to  be  due  on  such 
account." 

25.  "  Every  affidavit  for  summoning  a  debtor  under  the  said  act  shall  state 
the  nature  of  the  debt  with  the  same  degree  of  certainty  and  precision  as  is 
now  requited  in  an  affidavit  to  hold  to  bail  by  order  of  a  judge  in  the  superior 
Courts  of  Westminster." 

33.  "  Any  want  of  compliance  on  the  part  of  the  plaintiff  with  these 
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1845.        vember^  1843,  under  the  70th  section  of  the  same  act, 

^    "^        and  that  under  the  circumstances  aforesaid  the  said  sum- 
Ex  paite 

Grbenstock.  raons  was  not  legal,  and  that  the  petitioner  was  entitled 
under  the  33d  Order  to  be  discharged. 

That  although  the  affidavit  filed  by  William  Peters, 
upon  which  the  summons  was  grounded,  stated  that  the 
petitioner  was  justly  and  truly  indebted  to  William  Peters 
and  Joseph  Peters  in  1321.  15s.  2d.  for  goods  sold  and 
delivered  and  referred  to  the  demand  or  account  in 
writing  as  containing  the  particulars  of  such  demand, 
yet  the  demand  or  account  in  writing  contains  no  account 
for  goods  sold  and  delivered  except  to  the  extent  of 
10/.  5s.  8d. 

That  the  affidavit  did  not  state  the  nature  of  the  debt 
with  the  same  degree  of  certainty  and  precision  as  is 
now  required  in  an  affidavit  to  hold  to  bail  by  order  of  a 
judge  of  the  superior  Courts  at  Westminster,  and  which 
was  required  to  be  done  by  virtue  of  the  25th  Order. 
In  consequence  of  the  petitioner  not  attending  the  said 
summons  he  was  adjudged  to  have  committed  an  act  of 
bankruptcy,  and  on  the  23d  of  October,  1845,  the  fiat 
issued,  under  which  he  was  declared  a  bankrupt. 

On  the  S7th  day  of  October,  1845,  the  petitioner  was 
served  with  a  duplicate  of  the  said  adjudication,  and 
afterwards  disputed  the  adjudication  before  the  Commis- 

rules  and  orders  in  the  particulars  of  demand  and  notice,  and  in  the  affidavit 
for  summoning  the  defendant,  and  in  the  summons  and  service  thereof,  or  io 
any  or  either  of  such  matters,  may  be  waived  by  the  defendant,  or  if  made 
known  to  and  proved  to  the  satisfaction  of  the  Court,  at  the  time  required 
by  the  summons  for  the  appearance  of  the  defendant,  shall  be  deemed  aod 
taken  to  be  a  good  objection  to  requiring  the  defendant  to  state  whether  or 
not  he  admits  the  demand  sworn  to  by  the  plaintiff,  or  any  part  thereof ;  and 
10  such  case,  if  such  want  of  compliance  be  not  waived,  the  defendant  shall 
be  entitled  to  his  discharge  from  the  summons,  and  a  roemoranduro  of  Bucb 
fliycharge  shall  be  indorsed  on  the  summons/* 
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sioner  and   stated  the  abovementioned  circumstances.        1845. 
The  Commissioner,  however,  decided  that  by  reason  of      ^T'^^ 

^  ^  '  ''  Ex  parte 

the  petitioner's  nonappearance  to  the  summons  he  was  Grumstock. 
precluded  from  taking  any  objection  to  the  account  in 
writing,  the  demand  or  the  affidavit,  and  overruled  all 
the  petitioner's  objections  to  the  adjudication,  and  called 
upon  the  petitioner  to  submit  to  be  examined  under  the 
fiat,  which  the  petitioner  did  under  protest. 

On  behalf  of  the  respondent  affidavits  were  read  to 
show  that  the  first  items  in  the  accounts  relating  to  the 
bills  of  exchange  really  arose  in  respect  of  goods  sold 
and  delivered. 

Mr.  Russell  and  Mr.  Bagshawe  in  support  of  the 
petition.  The  particulars  of  demand  do  not  correspond 
with  the  affidavit,  which  swears  to  a  debt  for  goods  sold 
and  delivered,  whereas  the  particulars  consist  principally 
of  two  bills  of  exchange.  The  sort  of  supplemental 
affidavit  now  read,  to  the  effect  that  the  debts  upon  the 
bills  really  are  for  goods  sold  and  delivered,  comes  too 
late.  Besides,  as  particulars  of  a  demand  for  goods  sold 
and  delivered,  the  want  of  dates  and  descriptions  of  goods 
render  them  wholly  insufficient.  Neither  the  non- 
attendance  in  compliance  with  an  irregular  summons, 
nor  the  signature  of  a  memorandum  without  legal  advice 
or  knowledge  of  the  defendant  in  the  proceedings,  can 
be  held  a  waiver  of  any  objection  to  the  irregularity  of 
the  process. 

Mr.  Swanston  in  support  of  the  fiat.  The  debtor  was 
bound  to  attend.  By  omitting  to  do  so,  he  lost  the  op- 
portunity of  objecting  to  the  form  of  the  proceeding,  and 
the  decision  of  the  Commissioner  is  conclusive.     There 

TOL.  I.  S 
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1845.       is  no  pretenee  for  saying  that  the  particulars  of  demand 
^^'^      did  not  give  the  bankrupt  sufficient  notice  of  the  nature 
Gbssnitogs.    of  the  claim. 

The  Chief  Judge. — The  act  of  bankruptcy  in  this  ease 
has  been  committed  (if  at  all)  under  the  act  5  &  6  Vict. 
c.  122,  B.  11^  [his  Honor  read  the  section,  see  ante,  p. 
234f,  note  a.]  It  is  observable  that  the  act  does  not 
require  that  any  debt  should  be  proved,  or  that  any 
account  should  be  delivered,  but  merely  requires  an  afB« 
davit  that  these  things  are  so.  Nothing,  however, 
turns  on  that  circumstance,  except  that,  if  the  affidavit 
should  turn  out  to  be  inaccurate,  it  would  be  competent 
to  the  Court  to  say  that  the  foundation  of  the  proceed- 
ings was  bad.  The  act  goes  on  to  provide,  that  if 
the  trader  ''so  summoned"  shall  not  come  before  the 
Court  at  the  time  appointed,  then,  under  the  elreum- 
stances  mentioned  in  the  statute,  an  act  of  bankruptcy  is 
to  be  deemed  to  have  been  committed.  But  the  aet  of 
bankruptcy  is  not  committed  unless  the  trader  has  been 
summoned  in  the  manner  directed  by  the  act.  Now  the 
act  requires  that  the  creditor  should  file  an  affidavit  of 
the  truth  of  his  debt,  in  a  form  specified  in  the  schedule 
to  the  act,  to  which  an  account  of  the  particulars  of  the 
demand  is  to  be  annexed.  A  copy  of  the  account  is  to 
be  served  on  the  trader  debtor.  The  demand  must  be 
the  same  as  the  debt^  the  truth  of  which  is  to  be  sworn 
to. 

In  the  first  form  in  the  schedule  there  is  this  pa- 
renthesis, ''(stating  the  nature  of  the  debt  with  certainty 
and  precision)."  The  second  form  is  that  of  the  parti- 
culars of  demand,  in  which  the  account  is  directed  to  be 
copied ;  so  that  there  is  no  definition  in  the  act  of  the 
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sort  of  acflouiit  in  writing  of  the  particulars  of  the  de*-       IS4,5, 
mand  required  by  it.     And  if  there  were  no  other      Exmrto 
materials  befora  the  Co\irt,  it  would  be  the  duty  of  the    Gumiwtoci. 
Court  to  define  what  is  meant  by  these  words.    But  the 
case  does  not  rest  there^  since  the  legislature  has^  by 
seet.  TO,  ^uthoriied  the  making  of  certain  rules ;  and  by 
the  SAfid  of  the  rules,  made  in  pursuance  of  the  act.  It  is 
provided  that  the  account  in  the  particulars  of  demand 
shall  be  expressed  with  reasonable  and  convenient  cer- 
tainty as  to  dates  and  all  other  matters.    By  the  3fith 
rule  it  is  provided,  that  every  affidavit  for  summoning  a 
debtor  under  the  act  shall  state  the  nature  of  the  debt 
with  the  same  degree  of  certainty  as  is  now  required  in 
an  affidavit  to  hold  to  ball  by  order  of  a  judge  in  the 
superior  Courts  of  Westminster.    Then  the  S3rd  rule 
provides,  that  any  want  of  compliance  on  the  part  of  the 
plaintiff  with  the  rules  and  orders  In  the  particulars  of 
demand  and  notice,  and  in  the  affidavit  for  summoning 
the  defendants,  and  in  the  summons  and  the  service 
thereof,  or  in  any  or  either  of  such  matters,  may  be 
waived,  or  if  made  known  and  proved  to  the  satisfaction 
of  the  Court  at  the  time  required  by  the  summons  for 
the  appearance  of  the  defendant,  shall  be  deemed  and 
taken  to  be  a  good  objection  to  requiring  the  defendant 
to  state  whether  or  not  he  admits  the  demand  sworn  to 
by. the  plaintiff,  or  any  part  thereof.     The  rule  does  not 
say,  if  proved  at  the  time  of  the  defendant's  appearance, 
but  at  the  time  required  for  his  appearance ;  seeming, 
therefore,  to  include  tacitly  a  provision  that  the  non- 
appearance of  the  party  is  not  sufficient  to  exempt  his 
adversary  from  proving  that  every  thing  has  been  rightly 
done.     What  follows  does  not,  in  my  opinion,  exclude 
the  conclusion  derivable  from  the  previous  language, 

s9 
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1845.        which,  as  I  have  said,  seems  to  me  to  require  that  the 
Ex  parte      propriety  of  the  proceedings  should  be  made  apparent  to 
GRBBNtxocK.    jjjg  Commissioner,  whether  the  party  summoned  do  or 
do  not  appear.      I  am  therefore  of  opinion  that  the 
mere  circumstance  of  the  defendant  not  appearing  is  not 
a  waiver  of  any  objection,  and  did  not  here  exempt  his  ad- 
versary from  the  duty  of  showing  the  correctness  of  his 
proceeding,  nor  render  it  incumbent  on  the  Commis- 
sioner to  say  that  the  proceedings  were  regular.    Now 
here  the  particulars  and  the  affidavit  run  thus  [his  Honor 
read  them].    If  the  debt  was  incurred  otherwise  than 
for  goods  sold  and  delivered,  there  is  no  affidavit ;  for  the 
only  affidavit  is  of  a  debt  for  goods  sold  and  delivered. 
Now  in  one  sense  (except  as  to  one  item  of  4f$,  6d.)  the 
items  of  the  account  may  have  been,  and  I  assume  were, 
incurred  for  goods  sold  and  delivered ;  but  then  there  is 
no  description  of  the  nature  of  the  goods,  nor  is  there  any 
date  or  circumstance  of  ascertainment  given  to  them. 
The  account  therefore,  as  an  account  of  goods  sold  and 
delivered,  is  insufficient.    And  if  there  is  no  sufficient 
account,  there  is  no  affidavit.     I  am  of  opinion  that 
the  proceedings  are  irregular  and  insufficient,  and  that 
the  course  which  should  have  been  taken  was  to  bring 
the  document  to  the  Commissioner's  attention,  and  to 
show  him  that  the  terms  of  the  act  were  not  complied 
with.    For  if  the  requisitions  of  the  act  are  not  fulfilled 
the  Commissioner  has  no  jurisdiction ;  and  a  man  who 
does  not  appear  upon  an  illegal  process  does  not  thereby 
waive  any  objection  to  it.    Next,  as  to  the  memorandum 
which  is  relied  on  as  a  waiver.   It  is  not  alleged  that  the 
defendant  was  aware  of  the  nature  of  the  proceedings  in 
which  the  vice  existed.     On  the  question,  whether  the 
memorandum  is  to  be  considered  a  waiver,  I  must  look 
at  the  place  where,  and  the  circumstances  under  which 
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it  was  signed.     Looking  at  them,  I  decline  viewing  this        1845. 
memorandum  as  a  waiver.    By  the  affidaviti  the  peti-      £x  parte 
tioning  creditor  is  confined  to  a  debt  for  goods  sold  and    GRMHtroci. 
delivered.    The  particulars  of  demand  as  for  goods  sold 
and  delivered  are  materially  and  substantially  insuffi- 
cient ;  and  there  being  no  waiver,  I  think  that  no  act  of 
bankruptcy  has  been  committed,  and  that  the  fiat  must 
be  annulled  with  costs. 

Mr.  Swanston  asked  that  the  costs  might  be  set  off 
against  the  debt. 

Mr.  RusselL  There  is  no  precedent  for  such  an  order. 
It  would  interfere  with  the  lien  of  the  defendant's  soli- 
citor. If  such  a  rule  were  laid  down,  a  debtor  in  such  a 
case  might  be  deprived  of  the  means  of  obtaining  legal 
assistance.  A  man  is  not  to  be  left  utterly  helpless  be- 
cause he  is  insolvent. 

The  Chief  Judge. — In  the  Court  of  Chancery  the 
solicitor's  lien  would  not  be  permitted  to  interfere  with 
the  equities  between  the  parties.  I  am  desirous  of 
allowing  the  set-ofF  if  any  precedent  for  such  a  course 
can  be  found,  and  particularly  for  the  debtor's  own  sake. 
My  only  difficulty  is,  that  the  case  must  have  very  often 
occurred,  of  a  fiat  annulled  vrith  costs  as  against  the 
petitioning  creditor,  though  the  petitioning  creditor's 
debt  is  perfectly  good ;  and  yet  I  remember  no  instance 
in  which  the  costs  have  been  set  off.  If  Mr.  Ayrton 
can  find  any  precedent,  let  it  be  done ;  if  not,  let  the 
order  be  in  the  usual  form,  without  prejudice  to  any 
application  to  have  the  costs  set  off. 

No  such  precedent  was  found,  and  the  order  was  in 
the  usual  form. 
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Ex  parte  CHARLES  SHAW.— In  the  matteir  of  ED- 
WARD   ROBBINS    And    RICHARD    BLYTH 

January  «3.  MUCHALL, 

an  assignment  ThIS  was  the  petition  of  the  creditors'  assignee  for  the 
creditors  employ  discharge  of  an  order  of  the  Commissioner  directing 
ceed^toAmer[(»  Payment  of  a  balance^  and  of  another  order  of  committal 
?f  riffl   for  non  payment. 

?3s7he^ebtl  *"  *^^  *^  bankrupts  carried  on  business  as  mer- 
ors  become  chants  in  partnership  together,  under  the  firm  of  Robbins 
three  of  the       and  MuchalL  at  Birmingham  and  at  New  York. 

trustees  are  ap- 

pointed  assig.         Muchall  resided  at  Birmingham  and  managed  the 

nees.  i/e/<2,that  . 

under  tbe  cir-     business  of  the  partnership  there,  and  Robbing  resided 

cumstanbesof  ,  ,    ,      ,      .  vt        xr     i 

the  case  the  and  managed  the  busmess  at  New  York. 
to  be  allowed  in  Large  consignments  of  goods,  which  were  for  the 
the  expen^°of  ^^^^  P^^^  bought  of  manufacturers  in  Birmingham  and 
agent!^*"^  *  *  its  vicinity,  were  from  time  to  time  made  by  Muchall 
poM°of  briorinjr  ^^  Hobbius,  to  be  sold  by  him  in  America  on  account 
tWet^ri'ti^n"*  ^^  *^®  partnership.  In  1819  the  bankrupU  had  become 
of  just  allow-     y^ry  largcW  indebted  to  various  manufacturers  and  other 

ances,  it  is  not  ^       o    ^ 

necessary  to       persons  residing  principally  in  Birmingham  and  its  im- 

have  actually     mediate  vicinity,  and  in  particular  they  became  so  in- 
benefited  the  ^  ^  ^ 
esute,  if  there    debted  to  the  firm  of  Charles  James  and  Charles  Shaw^ 

was  a  fair  pro- 

bability  of  their  in  which  firm  the  petitioner  was  a  partner.  In  the  same 
Where  there  Y^^^  ^^^  bankrupts  became  embarrassed  in  their  cir- 
audit  ofVe  cumstanccs  and  were  unable  to  meet  their  engage- 
counuand'*^  ments  with  their  creditors,  and  the  bankrupt  Muchall 
l^^^v^*^  represented  that  nearly  all  the  assets  of  the  firm  were 
^^i!*ll"r  *L  ^^*  ^^  America,  and  that  their  embarrassments  were  occa- 

heid  that  the  ' 

official  assignee 

acted  properly  in  calling  for  an  audit,  ilthoUgb  twenty-five  yean  had  elapsed  stnc«  any  Mep 
bad  been  taken  and  no  creditor  made  any  complaint ;  but  the  Court  being  of  opinion  that 
tbe  official  assignee  might  with  little  difficulty  and  at  a  small  expense  have  satisfied  him- 
self that  the  circumstances  did  not  render  it  incumbent  upon  him  to  continue  to  prosecute  a 
claim  against  tbe  creditors'  assignee,  he  was  not  held  entitled  to  his  full  costs  as  against  the 
latter,  there  being  no  estate. 
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sioned  by  the  neglect  of  JRobbins  to  send  remittances  in       1^46. 
return  for  the  consignments  made  to  him  by  his  partner.      ^^  p^^i^ 

At  that  time  Robbim  had  not^  so  far  as  was  known^  ^"^^* 
committed  an  act  of  bankruptcy,  and  the  creditors  of 
the  firm  were  informed  that  in  all  probability  an  English 
commission  of  bankrupt  would  be  inoperative  in  Ame- 
rica agunst  Bobbins  and  against  the  property  of  the 
firm  in  that  country.  The  creditors  therefore  were  ad- 
vised that  the  best  course  for  them  to  adopt  would  be 
to  send  out»  at  the  expense  and  on  the  behalf  of  the 
creditors  generally,  an  agent  to  America,  authorized  to 
proceed  against  Robbim  Under  powers  of  attorney  from 
some  of  the  principal  creditors  of  the  firm  for  recovery 
of  the  amounts  of  their  respective  debts,  and  to  apply 
any  amounts  which  should  be  recovered  under  such 
powers  of  attorney  for  the  general  benefit  of  all  the  cre^* 
ditors  as  in  the  case  of  bankruptcy. 

Under  these  circumstances  a  general  meeting  of  all 
the  creditors  of  Robbins  and  Muchall  was  summoned 
for  the  11th  November,  1819,  to  be  held  at  Birmingham, 
and  was  held  there  accordingly.  All  the  principal  ere* 
ditors  attended  the  meeting,  and  agreed  to  the  following 
resolutions : 

"  Resolved, — 

*'  That  Mf .  Muchall  do  execute  an  assignment  of  the 
whole  of  his  property  for  the  benefit  of  his  creditors  to 
John  Lilleyy  James  Stishtey,  junior,  Thomas  Green 
Simcox,  Charles  Shaw,  George  Calley  Lingham,  Thomas 
Atkins,  Wiltiam  Baldwin  and  Rithard  Ctarkson,  and 
that  the  same  be  executed  by  Mr.  Muchall  as  soon  as 
Mr.  Rohbins  has  executed  it. 

**  That  such  of  the  present  creditors  whom  the  trus- 
tees judge  necessary  do  execute  powers  of  attorney  to 


Shaw. 


244  CASES  IN  BANKRUPTCY. 

1846.        such  person  or  persons  as  the  trustees  judge  necessary 
Ez  parte      ^^  recover  their  debts,  and  that  the  whole  of  the  money 
recovered  be  divided  amongst  all  the  creditors  who  accede 
to  the  assignment  in  proportion  to  their  respective  debts. 

''  That  the  trustees  be  authorized  to  employ  such  per- 
son or  persons  as  they  shall  judge  proper  in  collecting 
or  assisting  in  collecting  and  recovering  the  property 
belonging  to  Messrs.  Robbins  and  MuchaU,  and  to  make 
such  recompense  to  the  person  or  persons  so  employed 
as  they  shall  think  proper ;  and  that  the  expense  of  all 
powers  of  attorney  to  be  sent  to  America  and  of  the 
assignment  be  paid  out  of  the  joint  estate  of  Robbins 
and  MuchcUl,  and  that  the  trustees  be  also  empowered 
to  pay  out  of  the  said  estate  the  expense  of  any  action 
already  commenced  by  any  creditor  or  creditors  against 
Messrs.  Robbins  and  MuchalL 

"  That  the  creditors  present  do  execute  a  covenant 
not  to  sue  Mr.  MuchaU  in  consideration  of  such  assign- 
ment. 

'*  If  Mr.  Bcddwin  or  Mr.  Clarhson  refuse  to  act,  the 
assignment  to  be  prepared  to  the  other  trustees,  and  that 
if  they  think  proper  be  at  liberty  to  add  one  or  two 
trustees  to  their  number." 

The  petitioner  was  one  of  the  trustees.  Soon  after 
the  meeting,  the  trustees  appointed  one  Mr.  W.  Banchs 
to  act  as  agent,  and  in  that  character  to  proceed  to 
America  on  behalf  of  the  creditors  under  powers  of  attor- 
ney. The  powers  of  attorney  were  all  prepared  by  the 
solicitors  employed  by  the  trustees  and  in  pursuance  of 
their  instructions ;  and  the  particular  creditors  who  exe- 
cuted the  powers  incurred  no  expense,  nor  did  they  after 
the  execution  of  the  powers  exercise  any  control  over 
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the  person  appointed  to  act  in  their  names,  but  left  the        1846. 
entire  management  of  the  business  to  the  trustees.  ^^  ^^^ 

The  trustees  on  behalf  of  the  creditors  agreed  with  Shaw. 
Bancks  that  he  should  be  paid  by  the  creditors  his  ex- 
penses for  travelling  and  maintenance  on  his  voyage  to 
and  from  America  and  during  his  stay  there,  and  also 
any  law  or  other  charges  which  he  might  incur ;  and 
also  after  the  rate  of  SOOZ.  per  annum  for  his  services 
during  the  time  of  his  absence;  and  the  bankrupt 
Muchallf  out  of  the  assets  of  the  said  firm  of  Rabbins 
and  MuchaUf  which  were  to  be  assigned  as  aforesaid  to 
the  said  trustees,  paid  the  said  William  Bancks  the  sum 
of  lOOi.  on  account  of  what  would  be  due  to  him  from 
the  trustees. 

Bancks  immediately  proceeded  to  America,  and  from 
time  to  time  communicated  to  the  trustees  what  was 
being  done  by  him ;  and  two  general  meetings  of  all  the 
creditors  were  summoned  by  the  trustees  and  were 
numerously  attended  by  the  creditors,  who  were  always 
regularly  informed  of  what  was  being  done  from  time  to 
time  by  the  trustees. 

On  the  13th  of  June,  18^,  a  joint  commission  oi 
bankruptcy  issued  against  Rabbins  and  Muchall,  a  sepa- 
rate commission  having  previously  issued  against  MucAaltg 
and  the  petitioner  and  two  other  persons  were  chosen 
assignees. 

The  estate  and  effects  of  the  firm  continued  in  all 
respects  under  the  same  management  and  control  after 
the  issuing  of  the  joint  commission  as  before,  and  the 
same  solicitors  were  employed  under  both  the  commia-* 
sions  as  had  been  previously  employed  by  the  trustees, 
and  the  assignees  were  chosen  out  of  the  trustees  in 
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1 846.       order  that  they  might  adopt  and  carry  on  the  proceedings 
£x  parte      commenced  on  behalf  of  the  creditors  by  the  trustees. 
Shaw.  fpf^^  truitecs'  soIicitors,  who  were  afterwards  the  soli- 

citors to  the  oommission>  and  the  assignees  in  their  sub- 
sequent communications  and  dealings  with  Baneks,  acted 
under  the  directions  of  the  creditors^  and  one  of  the 
solicitors  to  the  commission,  in  pursuance  of  directions 
given  him  by  the  creditors,  and  before  the  choice  of 
assignees)  sent  to  Baneki  a  letter  inclosing  tw6  copies 
of  the  Commissioners'  summons^  and  asking  him  to 
ende^Tour  to  serve  h  copy  personally  on  Mobiim,  and 
to  indorse  on  the  oihef  a  memorandum  of  the  day  'of 
service,  so  as  to  be  able  to  prove  the  service^  commu*" 
nicating  to  him  the  wish  of  the  creditors  that  he  should 
discontinue  proceedings  and  return  home.  On  the  saine 
day  the  solicitor  wrote  and  sent  a  letter  to  RoMins  stating 
it  to  be  the  wish  of  the  creditors  at  large  that  he  should 
immediately  return  home  and  surr<$nder  to  the  commie^ 
sion,  and  also  enable  Banch,  by  letter  of  attorney  or 
otherwise,  to  collect  what  joint  property  he  could  bring 
home  with  him,  and  assuring  Robbin»  that  should  he 
return  home  and  do  what  he  could  to  assist  the  assignees 
in  recoVek'ing  the  property  the  ciTeditors  would  sign  his 
certifieate. 

Sancki  acted  on  these  instructions  and  returned  td 
this  country,  but  without  having  realized  any  assets, 

having  been  engaged  on  behalf  of  the  crt^ditors,  thrt>ugh 
the  medium  of  theif  trusted  before  the  bAnkfUptey, 
and  afterwards  through  the  medium  of  the  assignees) 
ftom  the  28th  day  of  November,  1819,  to  the  »6th  of 
December,  1880.  Ht  then  required  to  be  paid  by  the 
assignees  for  his  employment,  but  as  he  had  during  the 
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sAme  p^tiod  a  «mall  cotnmifision  to  execute  for  some       J^^^- 
olher  parties  he  Agreed  not  to  make  a  charge  against  the      ^^  ^j^ 
estate  of  the  bankrupts  for  the  whole  of  the  periodi 

On  the  Ited  of  January,  1801 1  he  rendered  the  fol* 
lowing  aeeount  to  the  assignees  t 
The  estate  of  Messrs.  RoMins  and  Mu^kall, 

Dr.  to  Wm.  Banchii 
TratelUhg  eipenses,  passage  money) 

Ac.,  from  November  iMth,  1819,  to 

August  23rd)  181(0  .    %  BTO 
December  1st  to  90th  •    »    95 

295  days  at  2U. 
Law  expenses  in,  as  per  account  .  .  •  < 
Ditto,  Kingston,  ditto       .    .     »    • 

Money  paid  at  various  times  to  persons  em- 
ployed In  endeavoring  to  arrest  Mr.|i2o&&t72«    IS  16    0 

BirmiDghai%  January  i^nd)  1891.  846  10    8 

The  petitioner  had  at  this  time  received  some  small 

* 

sums  of  money  on  account  of  the  estate,  and  the  account 
was  submitted  to  the  petitioner's  co-assignees,  and  also 
to  a  general  meeting  of  the  creditors  held  for  that  pur- 
pose, and  it  was  agreed  by  them  that  the  sum  claimed 
by  Sancks  was  a  fit  and  proper  sum  to  pay  him  in 
addition  to  the  100/.  he  had  already  received,  and  the 
petitioner  accordingly  paid  the  demand. 

The  petitioner  deposed  to  other  payments  having  been 
made  by  him  on  account  of  the  estate  far  exceeding  the 
amount  received  by  him  and  the  other  trustees  or 
assignees,  and  that  the  fact  that  a  balance  was  due  to  the 
petitioner  was  well  known  to  the  creditors  generally 
nearly  all  of  whom  lived  in  Birmingham  or  its  imme- 
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1846.  diate  vicinity^  and  that  it  was  at  the  time  a  matter  of 
£z  parte  notoriety  that  though  the  debts  and  liabilities  of  the  said 
Shaw.  gf |q  ^^f^  y^^y  large,  yet  that  their  assets  had  been  so 
dealt  with  and  disposed  of  in  America  by  RobHns  as  to 
leave  no  available  assets  sufficient  to  pay  the  expenses  of 
the  creditors,  and  that  in  consequence  thereof  the  cre- 
ators never  stirred .  further  in  the  matter,  nor  was  any 
audit  before  the  Commissioners  ever  called  for  or  required 
by  them,  because  they  were  satisfied  that  the  same  would 
only  uselessly  have  added  to  their  expenses. 

The  petitioner  also  stated  that  although  he  was  out  of 
pocket  in  the  discharge  of  his  duties  as  trustee  and 
assignee,  yet  that  partly  in  consequence  of  other  pressing 
and  more  important  engagements  in  business,  and  partly 
because  some  of  the  creditors  were  dead  and  others  had 
become  insolvent,  he  had  never  required  the  creditors  to 
repay  him  the  monies  he  had  overpaid  on  their  account. 

The  afl&irs  of  the  bankruptcy  remained  without  any 
further  step  being  taken  in  them  for  a  period  of  nearly 
twenty-five  years,  but  in  the  month  of  January,  184«5, 
after  the  establishment  of  the  Birmingham  District  Court 
of  Bankruptcy,  the  proceedings  in  the  bankruptcy  were 
removed  into  that  Court,  and  an  official  assignee  was 
appointed. 

One  of  the  petitioner's  co-assignees  was  then  dead, 
and  the  other  had  never  taken  an  active  part  in  the  pro- 
ceedings as  an  assignee,  nor  had  ever  received  or  paid 
anything  on  account  of  the  estate. 

In  the  early  part  of  the  year  1845,  the  petitioner  was 
required  by  the  official  assignee  to  render  an  account  of 
his  receipts  and  payments  on  account  of  the  estate.  In 
the  meantime  some  of  the  petitionee's  bdoks  of  accounts 
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had  been  stolen  and  destroyed^  and  the  person  who  stole        1846. 


Ex  parte 


them  had  been  tried^  convicted  and  punished  for  the 
theft ;  however,  on  the  requisition  of  the  official  assignee,        ^b^^- 
the  petitioner  caused  the  best  account  in  his  power  to  be 
made  out  of  his  receipts  and  payments,  and  handed  the 
same  to  the  official  assignee.    This  account  included  the 
abovementioned  payment  of  348/.   lOs,  8df.  made    to 
Bancks,  for  which  the  petitioner  took  credit  and  showed 
a  balance  of  138/.  14i9.  lid.  in  the  petitioner's  favor. 
The  Commissioner  however  disallowed   .the   item   of 
348/.  lOf.  8d.,  and  upon  its  allowance  depended  the 
question  whether  anything  was  due  from  the  petitioner. 
By  an  order  of  the  16th  of  August,  1845,  the  Commis* 
sioner  directed  the  petitioner  to  pay  to  the  official  as- 
signee,  Mr.  Bittlestone,  on  the  1st  day  of  November 
then  next,  the  balance  appearing  due  when  this  and 
other   items   were  disallowed.      On  December  S8th, 
1845>  the  Commissioner  made  an  order  that  if  the  peti- 
tioner did  not  within  four  days  after  personal  service  of 
such  order  pay  to  the  official  assignee  this  balance,  he 
should  stand  committed  to  prison  pursuant  to  the  7  8c  8 
VicL  c.  11,  s.  19(a),  until  he  should  comply  with  such 

(a)  "  Ad  Act  for  faeifitating  the  winding  up  the  affain  of  Joint  Stock 
Companies  unable  to  meet  their  engagements."  The  following  is  the  section. 

Sect.  19.  "  And  it  is  hereby  declared  and  enacted,  that  if  any  person  shall 
disobey  any  rule  or  order  of  the  Court  authorized  to  act  in  the  proiecution 
of  any  fiat  in  bankruptcy,  duly  made  by  such  Court  for  enforcing  any  of  the 
purposes  and  provisions  of  this  act,  or  of  any  other  act  relating  to  bankruptcy 
or  insolvency,  now  or  hereafter  to  be  in  force,  or  made  or  entered  into  by 
consent  of  such  person  for  carrying  into  eflect  any  of  such  purposes  or  pro- 
visions, it  shall  and  may  be  lawful  for  such  Court,  by  warrant  under  hand 
and  seal,  to  commit  the  person  so  offending  to  the  Queen's  prison,  or  to  the 
common  gsol  of  any  county,  city,  or  place  where  he  shall  be  found  or  where 
he  shall  usually  reside,  there  to  remain  without  bail  or  mainprise  until  such 
person  shall  have  fulfilled  the  duty  required  by  such  rule  or  order,  or  until 
fuch  Court  or  the  Lord  Chancellor  shaU  make  order  to  the  contrary." 
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1846.      ofdar,    Tha  pmyer  ^f  the  pelilioa  wasj  ibftt  these  two 


^x  parte      orderi  might  be  di«oherg«d. 

Shaw. 

It  was  contended  before  the  Commiasioner  (Mr,  Daniel),  that  the  scope 
of  this  clause  must,  according  to  the  title  and  preamble  of  the  act,  be  oon- 
flned  to  oasii  relating  to  jetnt  stock  eempanles.  The  following  was  the 
judgoient  of  tb«  Ifiinied  CommlMioner  oi^  tMi  p^int : 

"  I  (lave  no  hesitatiqa  in  Mining  that  the  present  case  is  one  which  has 
given  me  great  anxiety,  as  it  is  the  first  case  in  which  I  have  been  called 
upon  to  eierelae  a  new  pewer  invested  in  me  by  a  new  aet  efpapllawent— > 
the  iQtHnotiPD  9f  a  ^w  l«w  iRW  an  old  sy«tam.  I  ifgrft  tb|t  tdf  plau^ 
which  gives  me  this  power  should  have  been  passed  as  it  has  b^^n,  for  ) 
wish  it  had  been  in  a  separate  act.  But  if  that  power  is  given  to  me,  it  is 
qoile  eletr  tba|  I  camnAt  sbrinh  from  the  d|aeharge  of  that  daty  became  I 
miqf  pot  approve  pf  IdQ  m^ntw  iq  which  thai  powor  i«  gi?€n  to  imi,  but 
must  exercise  that  power  if  called  upon  tp  exercise  it.  Th^  simple  question 
is,  whether  I  possess  that  power  from  the  act  of  parliament  that  has  been 
eited.  It  bts  bato  stated  lightly  by  Mr«  Wtlli»  thftt  iwdef  fermer  mIi  ef 
paYliapneiit  the  functions  of  Con^inissioQers  w«n|  jvinUtfrial,  n  it  wai  Mt 
to  the  Lord  Chancellor  or  to  the  Court  of  Review  to  enforce  the  orders 
made. 

M  Thena  is  e^f  imestion  I  cannot  gUow  to  be  taHw  iQlo  oMsidcBiitiQn 
npw,  namely,  ai^  objection  to  the  order  previously  made  by  thp  Court,  ai  tl|e 
only  question  is,  whether  the  order  can  be  enforced,  and  in  what  manner. 
Mr.  AUw  cannot  now  eomplain  of  any  want  of  opportunity  to  have  made 
l^s  defencp,  H^  had  ms^py  nvrntha  list  wmmv  fsvfwt  bim  to  im|^)e  bin  t0 
take  the  case  to  the  Court  of  Review  if  he  pleased,  and  he  has  now  the 
opportunity  of  going  to  the  Court  of  Review  if  he  chooses  on  the  order  that 
I  have  made,  %nd  therefore  I  eannot  say  that  I  have  not  given  him  eveiy 
opportunity.    Still  leas  right  has  Mr.  Shaw  to  complain  of  the  length  of  time 

tbul  hfis  filapied  «iRcp  tbf  bmkruptiiy  i  ^r  undor  t|i«  0(4  l«Wa  tb«  <nly  per- 
apn  who  could  wt  thf  afiair  in  motion  and  bav^  an  mdit  h«14  wm  tbo 
naiignee  or  his  sqlipitor  \  for  any  other  perioii  mmt  go  to  the  Lord  Cihiiw«llor 
or  tp  tb9  Court  of  Review,  Tbiiiefore,  as  Vri  ^^w  wm  thfi  pai ty  wbQ  ww 
at  all  times  liable  to  b«  »ttacbpd  for  not  having  th«  afl^ira  wouwi  vp,  he 
sbPHld  bftvp  paid  stteption  to  it.  Yor  althovg h  a  forma)  aHdit  e«utd  not 
have  beep  held  ontil  the  6th  Qifi^  4,  thera  wu  always  powar  to  eall  the 
Commiiitonan  togatbar  t«  pasa  the  apponnta  undar  a  ^at* 

'<  Wttb  n^Qt  ta  the  alai^a  that  baa  been  rafirrad  to^if  I  felt  the 
•ligbteit  4pttbt  about  tba  pQWf r  givan  to  me  by  this  plama*  I  sbpuld  be  the 
l^t  person  wba  would  act  npon  iti  I  feel  ap  daaiia  to  apt  upon  any  ahvae 
which  affeois  the  liberty  of  tba  aabjapt)  but  aftar  n  caracal  leview  af  the 
apt«  {  am  af  opiaian  that  tba  cjauia  vih  iasanad  fei  tba  pwrpoia  of  giving 
greater  ppwaia  ta  tbii  mi  otbar  Courts  to  aahraa  tbair  ordara.   It  ia  an  aot 
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Mr*  BwhU  and  Mr.  i2olt  in  ivppori  of  the  petitioQ.  1946. 
It  is  most  inexpedient  that  an  official  assignee  should  be  ^H^ 
permittedi  after  the  lapse  of  a  quarter  of  a  centuryi  and  ^f*^^' 
without  any  ooniplaint  being  made  on  the  part  of  any  one 
interested,  to  raise  questions  as  to  the  propriety  of  pay* 
mentfl  which  the  deaths  of  parties  and  other  oiroum- 
stancea  must  render  it  almost  impossible  to  discuis  with 
justice  to  the  petitioner.  It  is  not  disputed  that  the 
petitioner,  ii|  discharge  of  his  duty  as  assignee,  has 
actually  paid  more  than  he  received,  and  the  only  ques** 
tien  is  as  to  the  propriety  of  some  of  the  payments* 
Aeoofding  to  the  law  as  It  existed  at  the  time  when  this 
bankruptcy  ooeurred,  it  was  not  the  duty  of  the  assignees 
to  have  their  aooounts  audited  until  they  were  called 
upon  for  that  purpose*  And  where  the  ereditors  were 
satisfied,  as  in  this  case,  that  there  would  be  nothing  to 
receive,  but  something  to  pay  to  the  assigneesi  they 
would  not  cell  for  an  audit* 

Mr*  SwiVMtm  and  Mr*  ^aeo^i  for  the  o^eial  assignee. 
The  assignees  have  done  nothing,  which  is  recprded  in 

the  proceedings  since  the  commission  issued,  although  it 
appears  by  the  balance  sheet  of  the  bankrupt  Mwhall 
that  no  less  a  sum  than  37,000/.  must  have  passed  through 

their  bandi'  There  \%  not  a  pingle  statement  on  the 
proceedings  of  any  thing  which  they  have  paid  or  done* 

of  parUament  for  tht  purpoM  of  winding  up  the  aAirt  of  Joint  stock  oom- 
ismei*  ^v^  \S  i4  Iivi4«nt  that  thi«  ^Ifiuie  fippli^  ^9^  p^ly  tci  Joint  stock 
companies,  but  also  to  aU  q^her  luinkniptciesi  and  even  insolvencies,  which 
are  speciBcally  mentioned.  I  am  of  opinion  that  the  Court  is  bound  to 
emiipctt  its  own  oiders  ander  that  aet  of  pavliament.  I  can  do  therafoie 
noU)|Bg  D)9f«  i\^9^  pompljr  with  ^^  requoRl  that  bay  been  nta4i  tp  me,  w^ 
if  tfie  money  is  not  paid  within  four  days  frofn  the  personal  service  of  this 
order,  I  shall  issue  a  warrant  under  my  hand  and  seal  for  the  committal  of 
Mr.  MatP." 
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1846.        This  proceeding  was  perfecdy  necessary,  as  no  one  could 
E«  parte       anticipate  that  out  of  37,000/.  nothing  was  realized  to 
Shaw.       the  estate.    [The  Chief  Judge.  There  is  nothing  in  this 
case  which  induces  me  to  think  that  it  was  otherwise 
than  a  most  proper  measure  to  have  the  account  audited. 
The  official  assignee  could  not  anticipate  the  result 
Taking  Mr.  Shaw  to  be  a  perfectly  respectable  and 
honorable   man,   the    official    assignee    ought    not   to 
regard  that  circumstance.     Mr.   Shaw  says  it  was  no 
part  of  his  duty  to  tender  his  account  to  the  Commis- 
sioner, but  it  was  his  duty,  as  it  is  the  duty  of  every 
person  acting  in  the  capacity  of  trustee,  to  be  in  a  condi* 
tion  to  have  his  accounts  ready  at  any  time.]    The  dis- 
allowed item  was  a  charge,  for  which  Mr.  Shaw  was, 
with  his  co-trustees,  personally  liable ;  he  had  no  right 
to  decide  in  his  own  favor,  without  the  sanction  of  the 
Commissioner,  the  propriety  of  charging  this  amount,  a 
great  proportion  of  which  was  not  due  for  anything  done 
under  the  commission,  against  the  estate.    And  it  cannot 
even  be  said  to  have  produced  any  benefit  to  the  estate, 
for  nothing  was  realized  by  means  of  this  expense. 

Mr.  RuiseU  in  reply. 

The  Chibf  Judge. — The  first  questionfor  consideration 
is  this ;  supposing  that,  when  Mr.  Bancka  sailed,  the 
assignees,  or  the  persons  called  trustees,  had  applied  to  the 
Lord  Chancellor  or  the  Vice-Chancellor  sitting  in  bank- 
ruptcy, upon  petition  praying  the  allowance  of  the  sum  of 
S48/.  10^.  8c2.,  whether  there  is  just  and  reasonable  ground 
for  concluding  that  the  sum  would  have  been  allowed. 

I  think  that  there  is.  Bankruptcy  is  a  mode  of  admi- 
nistering the  assets  of  a  living  person  for  the  benefit  of 
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his  creditors  under  certain  circumstances.     The  ere-       1846. 
ditors  are  the  objects  of  the  proceedings.     It  is  not  the      ^^  p^^i^ 
only  mode  of  administering  the  assets  of  a  living  person       Sbaw. 
for  the  benefit  of  his  creditors^  and  if  the  creditors  for 
whose  benefit  the  administration  in  bankruptcy  is  in- 
tended endeavour  bon&  fide  to  carry  into  efiect  some 
other  mode  of  administering  the  assets  which  they  con- 
sider equally  for  the  benefit  of  the  estate,  and  in  a  rea- 
sonable manner  incur  expenses  for  that  purpose,  there  is 
no  ground  in  Iaw«  equity,  or  reason,  why  the  fund  should 
not  be  applied  to  pay  those  expenses. 

It  is  said  that  in  this  case  all  the  creditors  did  not 
concur.  It  does  not,  however,  follow  that  the  expetise 
of  fair  and  reasonable  steps,  taken  by  some  on  behalf  of 
all,  is  to  fall  on  some  only,  while  all  receive  the  benefit. 
That  is  not,  I  think,  the  law.  I  believe  that  more  than 
one  case  has  occurred  in  my  own  experience  where 
expenses  have  been  allowed  although  no  legal  claim 
existed.  This  view  is  confirmed  by  the  case  Ex  parte 
Christy  (a\  to  which  Mr.  Ayrton  has  referred  me.  The 
expense  must  there  have  been  allowed,  as  I  infer,  not 
because  it  was  incurred  by  the  provisional  assignee,  but 
because  it  was  incurred  for  the  benefit  of  the  estate.  It 
may  be  said  that  in  that  case  an  actual  benefit  was  de- 
rived by  the  estate.  But  the  application  of  the  principle 
does  not  depend  on  the  result.  It  depends  upon  the 
motive  with  which  the  proceeding  was  taken.  The  cir- 
cumstance of  the  expense  being  unfruitful  does  not 
render  it  improper  to  be  allowed.  But  was  it  unfruitful  ? 
If  Bancks  had  not  gone  to  America  the  assignees  could 
not  have  known  what  he  told  them,  and  if  he  had  not 
been  there  it  would  have  been  proper  for  the  assignees 

(a)  3  M.  &  A.  90. 
VOL.  I.  T 
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1846.  to  send  him  or  some  other  person.  I  mn  of  opinioa  thiU 
Si  parte  ^^^  usignees  reoogniaed  and  adopted  the  agency.  He 
9iiAw.       ^^^  1^  jg  ^p^^^  g^^j^  recalled.    Indeed  the  recall  took 

place  before  the  choice  of  assigneea.  But  at  whatever 
date  the  letters  may  have  been  written  by  the  solicitorsi 
the  assignees  adopted  the  agency.  It  is  said  that  all  the 
creditors  did  not  concur  in  the  payment.  But  I  have  a 
strong  impression  that  if  the  facts  were  laid  before  a  jury^ 
they,  with  the  direction  of  the  judge^  would  find  that  all 
the  creditors  did  in  substance  concurj  for  positive  acts 
are  not  always  necessary  to  prove  concurrence. 

The  counsel  for  the  official  assignee  say  that  the  peti- 
tioner should  not  have  the  benefit  of  any  obscurityi  as  it 
was  his  duty  to  have  brought  the  matter  before  the  Com- 
missioner.   If,  however,  it  had  been  brought  before  the 
Commissioner  or  the  Lord  Chancellor  in  18^  or  1831,  I 
think  that  the  decision  would  have  been  in  favor  of  the 
petitioner  as  regards  this  item  of  848i.  10^.8<i,  I  therefore 
allow  it,  and  as  it  exceeds  what  the  assignee  is  charged 
with,  nothing  will  be  payable  by  him«    I  decide,  how- 
ever, on  this  ground  only,  that  it  is  a  proper  exercise  of 
the  jurisdietion  of  the  Court  of  Review  under  the  special 
circumstances  of  the  case  to  allow  that  sum  to  the' 
assignee  without  saying  whether  it  ought  to  have  been 
allowed  by  the  Commissioner. 
The  Order  will  be  thus  h— 
The  Court  does  not  consider  it  necessary  to  express 
any  opinion  upon  the  two  orders  in  questioui  or 
either  of  them,  but  declares  that  in  the  special  and 
particular  circumstances  of  this  case  the  stun  of 
S4SI.  IQs.  Sd.,  in  the  petition  mentionedt  ought  to 
be  allowed  to  the  petitioner  in  bis  account  with 
the  estate,  and  that  sum  exceeding  the  sum  of 
2S21,  mentioned  in  the  two  orders,  the  said  last 
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mentioned  sums  ought  to  be  considered  as  satis-       1846. 
fl^d  thei^byi  and  this  Court  therefore  stays  all      ^C^i^ 
proceedings  mder  the  two  orders.  si«aw. 

Mr.  Sussett  and  Mr.  JRolt  asked  for  costs. 

Mr.  Sipm$ton  and  Mr«  JSaeon  contrAt 

Cw,  advf  tml(. 

On  a  subsequent  day  his  Honor  said  upon  the  sulrject 
of  costs  : — Consistently  with  thq  ab^enc^  of  any  impefi^sh- 
ment  of  Mr.  Shaw's  integrityi  it  may,  I  thinki  properly 
be  said  that  he  Tpight  have  proceeded  in  a  more  regular 
as  well  as  a  more  pareful  manner  than  that  in  which  he 
did  proceed  in  respect  of  the  payments  to  Mr«  JBanchs 
9nd  Mr.  Wills,  disallowed  by  the  learned  Commissioner. 
Qn  the  other  hand,  withaqt  questioning  the  propriety  pf 
Mr.  Bitthston's  motives  in  any  reppectj  I  am  of  opinion 
that  with  little  difficulty^  and  at  a  small  expensci  bn 
might  have  satisfied  himself  that  the  caae  stood  in  t^ 
position  apd  circumstances  such  aa  not  to  render  it 
incumbent  upon  him  to  continue  to  prosecute  the  claim* 
I  am  of  opinion  that^  ascribing  none  but  good  mqtives  to 
Mr.  Bittleston,  bearing  in  mind  what  are  the  duties  of 
an  official  assigneei  but  bearing  in  mind  also  the  lapse  of 
tifnei  the  amount  in  questionj  the  known  factSj  and  the 
mode  in  which  the  creditors  have  acted  or  rather  have  ab- 
stained from  acting,  I  cannot  properly  make  an  order  upon 
Mr,  Shato  \o  pz^  the  whole  or  a  large  sum  in  respect  of 
Mr.  Bittleston* s  costs.  There  is  no  estate^  and  Mr.  Shaw 
is  in  advance.  Justice  to  each  party^  in  th^  particular  cir- 
cumstances of  the  casCi  will,  I  thinki  be  done  as  to  costs 
by  directing  Mr*  Shaw  to  pay  Mr.  Bittleston  10/.  in  that 
respect,  and  not  making  any  other  order  as  to  co^ts* 

t2 


266  CASES  IN  BANKRUPTCY. 


1846. 


Ex  parte  BURBIDGE.— In  the  matter  of  JOHN 

JAMES  CLARK. 

JtMuaty  38*      v 

A  baDknipei      1^  ^^^  ^^^  ^^^  ^^^  ^^^  issued  against  the  bankrapt^ 
buirncM  foMwo  ^^^  ^^^^  '^^"K  misspelt  in  one  of  them. 
Knkr^tc'^had      ^"®  ^^^  ^**®^  December  24, 1845,  directed  to  the 
been  at  Sdom-  Bristol  District  Court  of  Bankruptcy,  and  described  the 

low,  bat  he  had  ^    ^' 

taken  for  hU      bankrupt  as  John  James  Clarke,  of  Durdham  Down, 

family  a  house 

at  Daidbam        builder. 

Bristol,  where  The  Other  was  directed  to  the  Court  of  Bankruptcy,  and 
fo^  some  months  in  this  the  description  was  John  James  Clark,  of  the  Bath 
lankruptcy  and  Road,  Hounslow,  and  of  Twickenham  Villas,  Twicken- 
deb^^ristol  ^^^9  *"^  *^*^  ^^  Durdham  Down,  Westbury.  It  ap- 
fiat,  ^*^j"^'^jjj_  peared  that  the  bankrupt's  usual  place  of  business  and 
ham  Down,  and  residence  for  the  last  two  years  was  at  Hounslow,  but 

nammg  bim  '' 

Clark*  instead    that  he  was  employed  in  building  at  Twickenham  and 

of  dark,  was 

transferred  to     had  taken  a  house  for  his  family  at  Durdham  Down,  near 

the  London 

Court,  to  which  Bristol,  where  he  had  himself  actually  resided  from  June, 
correct  descrip.  1845,  till  the  November  following, 
bsued,  and  the  This  was  the  petition  of  the  petitioning  creditor  under 
ordeiwHobe  ^^^  second  fiat  to  have  the  first  annulled  for  misdescrip- 
sJutoU^i  ^^^  *^^n-  There  was  an  afiidavit  of  one  of  the  creditors 
^^^^edL*         Stating  that  the  deponent  would  not  have  known  the 

bankrupt  by  the  description  in  the  Bristol  fiat,  and  there 
was  also  an  affidavit  that  the  bankrupt  owed  considerably 
more  to  creditors  in  or  near  London  than  to  creditors  in 
or  near  Bristol. 
There  had  been  a  choice  of  assignees  under  the  first  fiat. 


Mr.  Swanston  and  Mr.  Simon  in  support  of  the 
petition.  The  Court  will  not  allow  the  estate  to  be  ad- 
ministered under  an  incorrect  fiat,  omitting  to  describe 
the  bankrupt  of  the  place  where  he  has  been  chiefly 
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known  as  a  trader  even  where  bis  last  place  of  trading  is        1846. 
correctly  described.  Ex  parte  Parrey  (a).  j,^     ^ 


Mr.  Bacon  for  tbe  petitioning  creditor  under  the  first 
fiat.  In  Ex  parte  Parrey  tbe  Court  proceeded  upon  tbe 
ground  of  firaud  and  an  intention  to  mislead. 

Mr.  Grrady  for  tbe  bankrupt  submitted  to  any  order 
the  Court  might  make. 

The  Chief  Judge. — In  general  tbe  omission  of  one 
letter  in  a  name  would  be  of  no  importancci  but  in  some 
names  such  as  Smith  or  dark  the  exact  mode  of  spelling 
often  forms  the  distinction.  I  have  known  tbe  dignity 
of  a  family  placed  upon  tbe  insertion  of  an  e  between 
the  m  and  s  in  Williams.  Let  the  Bristol  fiat  be  trans- 
ferred to  London  and  be  impounded,  and  let  all  proceed- 
ings under  it  be  stayed,  and  let  the  proofs  under  it  be 
transferred  to  the  London  fiat  The  Costs  of  all  parties 
to  come  out  of  the  estate. 

(a)  2  O.  &  J,  226 ;  and  see  Espari$  BeadUt,  2  G.  &  J.  243. 
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Ex  parte  MITCHELL.— In  the  matter  of  HARRIS,    wmmimtif, 

February  4, 

XHE  fiat  in  this  case  was  sued  out  by  the  trader  him-  SembU,9L  mtn 
self  under  the  act  7  &  8  Vict.  c.  96,  s.  41  (a) ;  and  this  to  trade  cannot 

■ne  out  a  fiat 
(a)  7  &  8  Vict.  c.  96,  a.  41.    "And  be  it  enacted,  That  tbe  Lord  Chan-  against  bioiielf, 

cellor  shall  have  power,  upon  petition  made  to  him  in  writing  by  any  trader  ^  ^y^  ^^^ 

who  shall  have  filed  a  declaration  of  insolvency  in  manner  and  form  pre-  tracted  during 

the  tradinff, 
which  would  support  a  creditor  s  fiat. 
A  creditor  who  has  sucoesfully  opposed  an  application  by  an  insolvent  for  relief  under  6 
&  6  Vict.  c.  116,  on  the  ground  that  he  is  a  trader,  cannot  afterwards  petition  to  annul  a  fiat 
sued  out  by  the  insolvent  himself  for  want  of  trading. 
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1846.  was  the  petition  of  a  creditor  to  have  it  annulled  oil  the 
fit  ttirta  ground  that  the  bankrupt  was  not  a  traden  when  th*  fiat 
MiteiikLL.  issued,  nor  had  been  a  trader  within  the  last  five  years 
previous  to  the  issuing  of  the  flat.  The  bankrupt,  beibre 
suing  out  the  flat  against  himiself,  hitd  applied  to  the 
Court  of  Bankruptcy  for  relief  under  the  Insolvent 
Debtors'  Act,  5  &  6  Vict.  c.  116,  s.  1  (a) ;  but  the  Com- 

wribed  by  the  statute  id  that  case  made  and  provided  rela^ng  to  bankrupts, 
and  upon  payment  of  the  like  sum  as  is  payable  upofi  th6  graiitio^  ft  fiitt 
upon  the  petition  of  a  creditor,  to  be  carried  to  and  applicable  to  the  pur- 
poses of  the  account  in  the  Bank  of  England  intituled  "The  Secretaij  of 
Bankrupts'  Account/*  to  issue  a  fiat  in  bankruptcy  against  such  trader,  and 
to  ittthoriie  the  prosecution  thereof  in  the  Court  of  Bankruptby  in  LondeH, 
or  in  atoy  District  Court  of  BankrUptoy }  alid  that  it  shall  and  may  be  lawful 
for  such  Court  so  authorised  as  aforesaid,  upon  the  application  of  such  trader, 
and  upon  proof  of  the  trading  and  of  the  filing  of  such  declaration,  or  upon 
thd  tppllcation  of  any  creditor  or  creditors  of  auth  tr&dor  to  such  atooufet  at 
by  the  said  statute  requited  for  a  petitioning  oreditor*a  debt,  and  upon  proof 
of  the  matters  requisite  to  support  a  fiat  issued  upon  the  petition  of  a  creditor, 
to  niake  the  adjudication  of  bankruptcy  under  such  fiat,  and  all  further 
pMfeetdiBgi  under  sioh  fiat  shall  be  thoocelbrth  piosoeiitod  and  earned  on 
in  like  manner  as  if  such  fiat  had  been  issued  and  adjudicated  upon  on  the 
petition  of  a  creditor  of  the  bankrupt. 

(a)  6  &  6  Viet,  c.  116,  s.  1.  "If  any  person,  nOt  being  k  tradei^  withlfi 
the  meaning  ef  the  statutes  now  in  force  relating  to  bankrupts,  or  if  any 
person  being  such  trader,  but  owing  debts  amounting  in  the  whole  to  less 
than  three  hundred  pounds,  shall  give  notice,  according  to  the  schedule  to 
this  act  annexed,  to  one  fourth  io  ntttober  and  value  of  his  creditors,  and 
shall  cause  the  same  notice  to  be  inserted  twice  in  the  London  Gazette,  and 
twice  in  some  newspaper  circulating  within  the  county  wherein  he  resides, 
be  may  present  a  petition  for  protection  from  process  to  the  Court  of  Bank- 
ruptcy, if  he  has  resided  twelve  calendar  months  in  London  or  within  the 
London  district,  or  to  the  Commissioner  of  bankrupt  in  the  country  within 
whooe  district  ho  may  have  i«sided  twelve  calendar  monthS)  which  potition 
shall  have  annexed  to  it  a  full  and  true  schedule  of  his  debts,  with  the 
names  of  his  cfeditors,  and  the  dates  of  contracting  the  debts,  severally,  the 
nklure  of  the  debt,  and  the  security  (if  ahy)  gives  (bf  tho  ^sirno,  and  tilso 
of  the  hature  and  amouht  of  hh  property,  atid  of  the  debts  owing  to  him, 
with  theit  datot,  and  the  names  of  his  debtors,  and  the  nature  of  the  securi- 
ties (if  any)  which  he  may  havs  for  such  debte,  and  which  petition  shall 
also  tet  forth  any  proposal  which  he  may  have  to  knake  for  the  payment^  in 
whole  or  in  part,  of  his  debts ;  and  it  shall  thereupon  be  lawful  for  the 
Judge  or  Commissioner  of  the  Court  of  Bankruptcy  to  whom,  by  any  order 
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missioner  (Mr.  Holroyd)  held  that  he  was  so  far  a  trader       1B46. 
that  he  could  not  be  discharged  under  that  act.      It  was      ^^  ^^ 
admitted  at  the  bar  on  both  sides  that  there  was  no     Mitchili. 
subsisting  debt  contracted  during  the  trading  of  suffix 
cient  amount  to  support  a  fiat  sued  out  by  a  creditor. 

Mr.  TVipp  in  support  of  the  petition.  The  words  of 
the  act  are,  ''the  Lord  Chancellor  shall  have  power 
upoti  petition  made  to  him  in  writing  by  any  trader^ 
&c./^  which  shows  that  the  petitioner  must  be  a  trader 
^eo  instante*^  that  the  petition  is  presented. 

Mr.  Duncan  for  the  bankrupt.  The  argument  Urged 
Qn  the  other  side  would  apply  equally  to  the  former 
bankrupt  law,  the  words  of  which  are  "  if  any  suck 
trader  shall  depart  this  realm/'  &c.,  ''  every  such 
trader/'  &c.,  ''shall  be  deemed  to  have  tliereby  committed 
an  act  bankruptcy .''  And  yet  it  has  been  conclusively 
settled  that  an  act  of  bankruptcy  to  support  t  commis- 
sioil  may  be  committed  after  the  trading  has  ceased, 
Eoi  parte  Bdmfard{a).    As  to  the  circumstance  of  there 

of  Um  Court  ts  hereinaftor  providedi  Uie  lame  ih*ll  be  referred,  or  for  the 
CommissioDer  in  the  country  to  whom  the  petition  shall  be  presented,  to 
give,  upon  the  filing  of  such  petition,  a  protection  to  the  petitioner  frotn  all 
pR>ceM  whateter,  eitlMtf  against  hii  penon  or  his  property  of  every  de- 
scription, which  protection  shall  continue  in  force  and  all  process  be  stayed, 
until  the  appearance  of  the  petitioner  in  Court  as  hereinafter  provided ; 
and  itpoti  the  preaentatiou  of  any  such  petition  all  the  estate  and  effects  of 
the  petitioner  shall  forthwith  become  vested  in  the  official  assignee  who  shall 
be  nominated  by  the  Commissioner  acting  in  the  matter  of  the  said  petition  ; 
and  such  official  assignee  shall  and  may  forthwith  take  possession  of  so  much 
theieof  aa  cati  be  reasonably  obtained  and  possessed  withotit  suit ;  and  the 
said  official  assignee  shall  hold  and  stand  possessed  of  the  same  in  like 
manner  as  official  assignees  hold  and  possess  estates  and  effects  under  and 
by  virtue  of  the  statute  relating  to  bankrupts." 
(a)  15  Ves.  449. 
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1846.        being  no  debt  which  would  have  supported  a  creditor's 

£z  parte      ^^^'  ^^^^  ^^  ^  circumstance  which  cannot  affect  a  fiat  not 
MxTCBBLL.     g^gJ  Q^^  jjy  n  creditor.    The  act  enabling  traders  to  sue 

out  fiats  themselves  contains  no  requisition  whatever  as 
regards  the  debts^  and  the  Court  cannot  introduce  any 
limitation  or  restriction  which  the  legislature  has  not 
thought  fit  to  impose.  The  authorities  relating  to  the 
validity  of  a  petitioning  creditor's  debt,  its  amount,  or 
the  time  when  it  must  be  incurred,  can  have  no  appli- 
cation to  a  case  where  no  petitioning  creditor's  debt  is 
required  to  support  the  fiat,  and  where  there  is  no  peti- 
tioning creditor.  He  also  cited  Bailey  v*  Orant(a) 
and  Ex  parte  Dewdney(b). 

Mr.  Tripp  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge. — My  present  impression  is  that  a 
man  who  has  ceased  to  be  a  trader  cannot,  after  he  has 
so  ceased,  avail  himself  of  the  41st  section  of  the  7  &  8 
Vict,  c.  96,  unless  at  the  time  he  owes  a  debt  upon 
which  he  might  be  made  a  bankrupt  at  the  instance  of  a 
creditor.  It  is  admitted  here  that  when  the  declaration 
of  insolvency  was  filed,  the  insolvent  did  not  owe  any 
debt  by  reason  of  which  any  creditor  could  have  made 
him  a  bankrupt.  My  present  impression  therefore  is 
that  this  fiat  ought  to  be  annulled,  but  as  the  point 
is  altogether  new,  I  shall  be  quite  ready  to  hear  it 
re-argued. 

On  the  counsel  asking  for  time  to  look  further  into 
the  authorities  the  case  was  ordered  to  stand  over. 

(a)  9  BiDg.  121.  (6)  15  Yes.  479. 


Ex  parte 
MrrcBBLL* 

FibrtMry  16. 
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The  case  coming  on  again  on  this  day^  lS4f6. 


Mr.  Duncan  referred  to  Meggot  v.  Mills  (a)  as  the 
first  case  in  which,  notwithstanding  the  words  '^  any  such 
trader/'  it  was  held  that  an  act  of  bankruptcy  might  be 
committed  after  the  trading  ceased.  Another  case  was 
Dawe  y.  Holdsworth{b);  but  it  was  unnecessary  to 
multiply  authorities,  as  the  same  party  who  now  sought 
to  annul  the  fiat  on  the  ground  of  there  being  no  trading, 
had  prevented  the  bankrupt  from  obtaining  relief  under 
the  5  &  6  Vict.  c.  116,  by  successfully  contending  that 
he  was  a  trader  within  the  meaning  of  the  bankrupt  acts, 
and  ought  to  have  such  relief  under  them. 

The  Chief  Jtulge*  If  this  be  true,  I  must  hear  the 
petitioner's  counsel  on  the  question  whether  he  can  be 
permitted  under  such  circumstances  now  to  deny  the 
trading. 

Mr.  IHpp,  The  only  question  on  the  petition  under 
5  &  6  Vict  c.  116,  was  whether  the  insolvent  was  en- 
titled to  relief  under  that  act  of  parliament.  The  present 
petitioner  certainly  contended,  and  the  Commissioner  de- 
cided, that  he  was  not ;  on  the  ground  that  he  was  a 
trader  within  the  meaning  of  the  bankrupt  laws.  But  it 
is  nevertheless  competent  for  the  petitioner  to  dispute 
the  respondent's  right  to  sue  out  this  fiat,  if  it  is  really  a 
proceeding  contrary  to  law.  The  only  question  before 
the  Court  is  the  regularity  of  the  present  proceedings. 
If  the  Commissioner  decided  wrongly  on  the  former 
application,  that  would  be  no  reason  for  this  Court  doing 
so  now. 

(a)  1  Ld.  Raym.  286«  (6)  Peake,  64. 


Mlf€ttBLti 
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1846.  The  Chief  Judge.— I  do  ttot  decide  the  question  of 

£i  parte  ^^^*  ^  assume  for  the  present  purpose  that  this  fiat  is 
invalid*  Agt^eltig  thai  it  is  invalid,  dan  I  annul  it  at 
the  instance  of  the  present  petitioner  on  the  ground  that 
the  fespohdent  is  ttot  a  trader  within  the  nteaning  of  the 
bankrupt  laws,  When  the  petitioner  himself  prevented 
the  respondent  from  obtaining  relief  under  another 
statute  on  the  sole  ground  that  he  wds  such  ft  trader  t 
I  ani  of  opinion  that,  after  the  conduct  which  the  peti- 
tioner has  pursued,  he  cannot  be  heard  to  impeach  the 
fiat  on  any  such  ground,  and  I  dismiss  the  t>etition  with 
costs. 


Brfar.  Lard     f^  the  matter  of  CHARLES  tiUMBERSTON  and 

Lyndhurtt,  C. 

Lineoln'iJnn,  SAMUEL    FRODSHAM. 

February  11. 

A  vendor  of     .  XHIS  was  an  appeal,  by  way  of  special  case,  fi*om  the 

cotton  in  Ame- 
rica, by  direc-     decision  of  the  Court  of  Review  in   Ex  partt  Moly- 

tion  of  the 

purchasers  in  fieux,  reported  ante,  p.  ISL  The  statement  of  the  spe- 
the^cotton  on^'  cial  case  WAS  in  substance  the  same  as  the  statement  of 

board  a  vessel      ^i  •     .  i_     /»  . 

belonging  to  the  ^"^  c*se  in  the  former  report. 

latter,  who  be- 
come bankrupt 

A  mrt^"^'of^  Mr.  Swanstan,  Mr.  Cowling,  and  Mr.  Folktt,  for  the 
Sr*^Mtrb2  ^^PP^Uants.  Clay  v.  Harrison  (a)  and  Wentwarth  v. 
an  agent  of  the  Outhtoaite  (fi)  show  that  by  the  stoppage  in  transitu 
possession  of  the  and  resale  the  contract  was  rescinded*    Whether  the 

ship  under  hi* 
mortgage,  an(l( 

sells  the  cotton  z^)  \o  B.  &  C.  99.  (b)  iO  M.  &  W.  436. 

under  a  sup- 
posed right  on 

the  part  of  his  principal  to  stop  it  in  transitu,  and  the  principal  sanctioQi  the  trtasMtieii 
as  between  himself  and  the  agent  by  accepting  a  credit  in  account  for  tne  proceeds  of  tb6 
cotton.  The  assignees  of  the  purchasers  then  bring  an  action  against  the  mortgagee  for  thii 
seizure,  and  he  pays  them,  under  a  compromise,  the  amount  for  which  the  cotton  sold. 

Held,  that  under  the  circumstances,  the  contract  was  not  reacioded  by  tke  isinM  of  the 
cotton,  but  that  the  vendor  was  entiUea  to  prove  for  the  purchase  money. 
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steppage  was  Hghtftil  or  not,  the  vendor,  by  causiug       1846. 

tbe  cotton  to  be  resold^  put  an  end  to  the  cotiirAct^  tiild  j^  ^^  ^^^i^  ^ 

cannot  ph)ve  for  the  purchaie  tooney.    If  the  Action  of  ^^^^^ 

tft)y«t  had  been  tried  and  had  fail^^  th^re  tiould  be  M 

pvetehce  for  saying  w«  ^ver  had  the  Yidue  of  tht  goods. 

It  was  compromised^  but  the  amOuttt  recdVed  by  tirlUe 

ci  th«  compromise  WAb  hardly  knoir^  than  mifficienl  to 

pay  the  costs  of  the  ptoce^iAgs.     Th($  k^espotidetite 

must  show  that  by  th^  t«8tilt  of  iht  iietion  we  are  in 

th6  Mime  poditioti  M  we  should  h&ve  been  in  had  the 

cotton  been  delivered.    They  also  dted  JBoghtUnk  v. 

Mr.  Chni^tm,  Ut.  Bdcon,  and  Mt.  RoU  (at  th« 
respondents. 

Mr.  Stdatuion  in  reply* 

The  Lofttt  CttAHCBtLOR.— ^This  appears  to  me  a  very  ' 
plain  ease.     Blaydi  Mofyneux  ifhi  employed  to  puiS 
chase  at  Charleston  a  cargo  for  HumhersUm  &  Co. 

Hymhmtcfn  Be  Co.  were  owneirs  of  a  «hip  tailed  the 
Dtamand.    The  ship  Was  their  property,  the  master 
wa<  their  servant.    The  vessel  went  to  America)  and  > 
the  cotton  was  shipped  on  board  on  acdount  of  HtM^  ' 
Sefiton  St  Co. 

The  goods  were  thus  delivered  to  the  purchasers,  so  ; 
that  there  could  not  be  afterwards  any  right  to  stop   t 
them  in  tranHtn.    The  sum  emended  in  the  purchase 
of  the  goods  and  in  disbursements  was  something  more 
than  SOOOf. }  from  that  moment  Btdpdii  Sfotynius:  had  a 

(a)  8  Slyit,  801. 
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1846.        right  of  actioD  to  recover  this  amount  against  Hum" 

Inlhemalterof  *^*^^»^Co. 

wiTanoihS"  '^^^  goods  were  taken  possession  of  and  were  sold 
for  2080/.  by  Taylor,  Molyneux  &  Co.,  or  Edmund 
Molyneux,  a  partner  in  that  firm^  under  a  supposed 
right  to  stop  in  transitu. 

In  this  state  of  things,  it  is  contended  that  Blayds 
Molyneux,  having  seized  the  goods,  cannot  recover  the 
price  against  the  estate  of  Humberston  8c  Co. 

Now,  if  there  had  been  no  bankruptcy^  Blayds  Moly* 
neux  would  have  had  a  right  to  recover  this  amount^  and 
would  have  been  liable  to  a  cross  action  for  the  inju- 
rious seizure.  An  action  was  brought  for  the  injurious 
seizure  against  one  of  the  firm  of  Taylor,  Molyneux 
&  Co.,  and  was  carried  down  three  or  four  times  for 
trial.  The  parties  became  tired  of  litigation,  and  ulti- 
mately it  was  agreed  that,  instead  of  trying  the  action  a 
fourth  time,  the  defendant  should  pay  the  amount  of  the 
proceeds  of  the  sale  of  the  cotton  to  the  assignees  of 
Humberston  &  Co.,  and  the  money  was  accordingly  paid 
over. 

Under  these  circumstances,  the  parties  are  in  the  same 
situation  as  if  the  goods  had  never  been  seized;  the 
goods,  or  the  proceeds  of  the  goods,  having  found  their 
way  to  the  assignees  of  Humberston  8c  Co. 

It  appears  therefore  to  me  that  Blayds  Molyneux 
was  thus  remitted  to  his  original  right  to  recover  the 
price  of  the  goods.  That  right  might  perhaps  have 
been  interrupted  in  some  way,  but  I  think  it  was  not 
interrupted  at  law  by  his  agent's  intercepting  the  goods. 

It  is  said  he  received  the  proceeds  of  the  goods  be-* 
cause  he  had  credit  for  the  amount  in  his  accounts  with 
Taylor,  Molyneux  8c  Co.    They  gave  him  this  credit  in 
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the  accounts  under  a  misapprehension  that  they  were        1846. 
justified  in  selling  the  goods ;  the  moment  it  turned  out  ^    !^^^^^     , 

^  o  ©  J  In  the  matter  of 

that  they  were  not  justified  in  selling  the  goods,  the  item    Humbbrston 

and  another. 

would  be  struck  out  of  the  account.  There  is  therefore 
nothing  to  prevent  the  assignees  of  Blayds  Molyneux 
from  enforcing  their  claim  against  the  estate  of  Hum" 
berston  &  Co.,  and  the  appeal  must  be  dismissed  with 
costs. 


Ex  parte  WATTS.— In  the  matter  of  SEDGWICK. 

March  4. 

XHIS  was  the  petition  of  the  solicitor  to  the  fiat  for  Under  parti- 
leave  to  purchase  a  house,  part  of  the  bankrupt's  estate,  BUnces,  solicitor 
situate  at  Hythe,  which  was  subject  to  a  mortgage  for  l^jl^^  to^w'' 
884Z.  10s.,  with  an  arrear  of  interest,  and  the  costs  of  jJ'XSIipf., 
a  foreclosure  suit,  and  to  a  lien  for  a  debt  of  40/.    The  ^^**- 
fiat  issued  in  May,  1844,  and  in  October  the  house  was 
put  up  for  sale  by  public  auction,  but  no  ofier  was  made 
for  it.   A  valuation  had  been  made  at  800/.,  and  the  peti- 
tioner was  willing  to  give  10/.  for  the  equity  of  redemp- 
tion, and  to  pay  ofi*  the  incumbrances.    The  assignees 
being  about  again  to  put  up  the  property  for  sale,  the 
present  petition  prayed  that  the  petitioner  might  be  at 
liberty  to  become  the  purchaser. 

Mr.  Simpson  supported  the  petition. 

Mr.  Pain  appeared  for  the  assignees,  and  said  they 
considered  it  would  be  for  the  benefit  of  the  estate  to 
accept  the  petitioner's  pfier  without  the  expense  of  ano- 
ther auction. 
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1846.  jhQ  Ch^bv  JuBafi*'*^A»  this  is  th^  opinion  of  the 


Ez  parte      avsigQQes  I  do  not  i^e  any  necessity  for  a  sale  by  aqctioa. 

Wath. 

The  Order  was  as  follows : 
Mrt  PdfiHt  ^f  counsel  for  the  creditors'  assignees  of 
the  estate  of  the  said  bankrupti  appe<iriAg  and 
stating  to  the  Court  that  the  said  assigoeea  are  of 

opinion  that  it  will  be  beneficial  to  the  estate  of 
the  said  bankrupt  that  it  should  be  ordered  as 
prayed  as  aforesaid,  and  upon  reading  the  affi- 
davit, &c.  (the  affidavit  of  service  of  the  petition 
upon  the  official  assignee ;) 
And  the  said  petitioner  by  his  said  counsel  under- 
taking to  pay  all  costs,  charges  and  eipensei  of  #11 
parties  of  and  occasioned  by  this  application,  and 
of  the  chancery  suit  in  the  said  petition  mentionedj 
and  undertaking  to  pay  to  the  official  assignee  of 
the  estate  and  effects  of  the  odd  bankrupt  the 
aum  of  10{«  for  the  purobase  money  of  the  bank- 
rupt'! interest  in  the  said  bouse  and  premiseii 
end  to  pay  off  all  inoumbrancea  affeoting  the 
"  sanie  i  this  Court  doth  order  tbftt  the  sud  pe- 
titioner be  i^t  liberty  to  beeome  the  purchaser  of 
the  laid  bouse  and  premiies  for  the  sum  of  10/., 
and  that  the  assignees  of  the  estate  And  effects  of 
the  said  bankrupt  be  at  liber^  to  convey  and 
assure  to  him  the  said  house  and  premises. 
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1846. 

Ex  parte  CONGHEVE.— In  the  matter  of  OLIVER. 

March  16, 

This  was  •  petition  for  the  appointment  of  new  tru«-  Upon  a  peUtioD 

to  appoint  new 
tees.  truitees  the 

Court  of  Re- 
view will  not 

Mr.  RtmeU  appeared  in  support  of  the  petition,  qSSftion^w  to 

who  are  the 
cettuit  que 

Mr.  Swanston  and  Mr*  Wignmf   for  other  partieiy  ^^'- 
Bubmitted  that  certain  grandchildren  mighty  on  a  certain  ^^^^^*  bI^  ^^o 

by  possibility 

construction  of  the  instrument  oreating  the  trust,  be  may  be  held 

to  fill  that  cha- 

coQsidered  interestedi  and  they  had  not  been  served,        racter  must  be 

parties. 

The  Chuw  Judoi  said  it  was  never  intended  that 
this  Court  should  deoide  in  any  case  of  doubt  who  were 
or  were  not  interested  as  cestuis  que  trustent«  and  that 
in  case  of  doubt  all  must  be  served^  and  the  petition 
stood  over  aeoordingly. 


9 

Bz  parte  DAVIS. — In  the  matter  of  DAVIS.  March  23, 27'^ 

and 
_  AfTil  20. 

1  HIS  was  ihe  bankrupt's  petition  to  have  the  fiat  an-  oo  a  petition 
nulled^  with  the  consent  of  all  the  creditors  who  had  l^th^conseM  ^ 
proved.    The  Commissioner  declined  certifying  the  con-  commil^i^nir'' 
sent  of  the  oreditora  in  the  usual  way  until  the  office  fees  ^^^ISf  con«nt 
of  10/.  and  4M,  payable  under  the  1  ^  8  WW.  ♦,  c,  06,  ^^j^J^^Jj^y- 
88.46  and  55(a),  had  been  paid.     There  had  been  a  office  fees  of 

^  "^^  10/.  and  20/. 

choice  of  assignees  by  the  creditors.  Aasiffneeshad 

been  cnosen, 
(a)  See  mnu,  f.  141,  a.  (a).  b«t  >*  ^  , 

...  ^        ^  «,.     «  were  not  and 

were  not  likely  to  be  any  assets.    The  Conrt  requested  the  Commtssioner  to  certify  bis 
opinion  whether  there  wen  any  availably  assets. 
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1846.  Mr.  Rolt,  in  support  of  the  petition^  contended  that 

Ex  parte      ^^^  Commissioner's  certificate  might  be  dispensed  with, 
Datw.       ng  ^i^g  ^Qjjg  }n  £j^  parte  Green  (a),  Ex  parte  Dia- 

mond{b),  and  Ex  parte  Miller  {c).  It  was  true  that 
there  had  been  no  choice  of  assignees  in  those  cases,  so 
that  the  fees  were  not  payable.  But  here  there  were 
not,  and  were  never  likely  to  be,  any  means  of  paying 
them.  That  was  not  a  reason  for  refusing  to  annul  the 
fiat,  if  the  creditors  consented. 

The  Chief  Judge.— In  the  cases  referred  to  it  was 
considered  unnecessary  that  there  should  be  a  choice  of 
assignees  merely  for  the  purpose  of  entitling  the  public 
treasury  to  the  office  fees ;  those  for  whose  benefit  the 
choice  would  have  been  made  not  desiring  that  there 
should  be  any.  But  here  there  has  been  a  choice  of  as- 
signees, and  therefore  the  title  of  the  public  has  accrued; 
not  merely  if  any  assets  have  been  recovered,  but  if  any 
are  recoverable.  I  cannot  therefore  dispose  of  the  case 
without  knowing  something  more  of  the  condition  of 
the  assets.  I  do  not  say  that  if  there  are  no  assets 
I  shall  refuse  to  annul  the  fiat.  I  should  wish  to  be 
informed  by  the  Commissioner  whether,  in  his  opinion, 
there  are  any  assets  which  may  be  obtained  vnth  reason- 
able diligence. 

The  Commissioner  certified  that  he  was  of  opinion 
that  the  bankrupt  had  undisclosed  property. 

Af^  20.  On  this  day, 

Mr.  RoU  stated  that  the  office  fees  would  be  paidj 
whereupon, 

(a)  1  M.  D.&  D.  174«       (b)  Ante,  p.  143,        (p)  Ante,  p.  144, 
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The  Court  ordered  that  on  payment  of  the  fees,  1846. 

and  on  satisfying  the  registrar  that  all  the  ere-  p^^  j^,,^ 

ditors  had  consented  in  the  manner  usual  where  !>*▼«, 
the  Commissioner's  certificate  is  dispensed  with, 
the  fiat  should  be  annulled. 


Ex  parte  LAWRENCE.— In  the  matter  of  BO  WRING.    ^Wa'cA  23,"' 

April  22. 

In  this  case  a  commission  had  been  superseded  with  A  proudtndo 

ordered  to  issue 

the  consent  of  the  creditors ;  but  it  being  alleged  that  where  a  com- 
the  creditors  were  unaware^  at  the  time,  of  the  bankrupt  been  superseded 
being  entitled  to  some  shares  in  the  West  Middlesex  viousiy^y^MD* 
Waterworks,  a  fact  which  he  had  never  disclosed  to  ^^^^  Ix^iht' 
them,  the  present  petition  was  presented  by  a  creditor  SXupt'had'* 
for  ^procedendo.  t^:t^X 

On  behalf  of  the  bankrupt,  and  also   on  behalf  of  emiUcd  to  shares 

^  ID  a  waterworks 

a  mortgagee  of  the  shares,  who  was  served,  afiidavits  compaDy,  his 

defence  being 

were  filed  stating  that  the  shares  were  subject  to  a  that  the  shares 

were  subject  to 

mortgage  for  a  greater  sum   than  they   were  worth,  amortmefor 

more  than  their 

and  that  therefore  it  was  considered  that  they  did  not,  vslue,  but  which 
in  fact,  constitute  any  part  of  the  bankrupt's  estate;  but  ouUo£ invalid 
from  the  affidavits  in  reply,  it  appeared  that  no  notice  of  n^Jticeto the 
the  mortgage  had  been  given  to  the  company.  *^^8hares  in 

The  commission  issued  on  December  1,  1831.  held  MbTt°to 

The  last  examination  took  place  on  February  24, 1 832.  ^'^^  ^V'  "^  ~" 

^  ''       '  ptttedowner- 

In  18i3  the  writ  o{  supersedeas  issued  under  an  order  sbip,  the  com- 

*^  pmt  act  of 

made  by  the  consent  of  the  creditors  in  the  usual  way.     parliament  de- 

daring  ihem  to 

The  petitioner,  who  had  been  an  assignee  under  the  be  personal 

property. 

bankruptcy,  stated  that  he  had  not  before  December, 
1844,  heard  of  the  existence  of  the  shares. 

It  appeared  that  the  dividends  on  the  shares  were 
paid  to  the  bankrupt  till  July  31,  1834,  and  that  no 

VOL.  I.  u 


Lawrence. 
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1846.       dividends  upon  theio  had  beeq  received  since.    By  the 
£z  parte      ^ct  relating  to  the  Waterworks  Company  the  shares 
were  declared  to  be  personal  estate. 

Mr.  Swanston  and  Mr.  Hetherington  in  support  of 
the  petition  cited  Ex  parte  The  Lancaster  Canal  Com- 
pany (a). 

Mr.  Russell  and  Mr.  Beales  for  the  bankrupt.  There 
was  no  mala  fides  here.  The  bankrupt  communicated 
the  facts  relating  to  the  shares  to  the  official  assignee, 
but,  on  account  of  the  mortgage,  nothing  further  was 
done  respecting  them  Whether  the  shares  were  within 
the  law  relating  to  reputed  ownership,  so  as  to  require 
notice  to  be  given,  was  till  lately  a  point  undecided,  and, 
in  fact,  till  the  case  referred  to  was  decided,  all  the 
authorities  were  against  such  a  doctrine.  There  could 
be  no  blame,  much  less  any  fraud,  in  not  knowing 
or  acting  on  it.  As  there  was  no  misconduct  on  the 
part  of  the  bankrupt,  there  is  no  ground  for  re* 
viving  a  bankruptcy  which  was  superseded  by  consent. 
The  petitioner  and  the  creditor  might  have  known  all 
the  facts  if  they  had  inquired.  The  petitioner  admits 
in  his  affidavit  that  he  was  the  bankrupt's  solicitor,  and 
was  consulted  by  the  bankrupt  respecting  the  shares. 
All  he  says  on  this  head  is,  that  it  was  so  long  since  that 
he  had  forgotten  the  circumstance. 

Mr.  W.  R.  Ellis,  for  the  mortgagee,  admitted  that  the 
case  could  not  be  distinguished  from  the  case  of  Tie 
Lancaster  Canal  Company, 

(a)  Moot.  &  B.  94  ;  1  D.  &  C.  411 . 
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Mr.  Steere  for  a  judgment  creditor.  1846. 


Ss  parte 

Mr.  F.  71  Wkite  for  the  official  aasignee*  Uw&smcs< 


The  CouET  ordered  that  the  proceedings  should  be 
revived,  the  assignees  undertaking  and  submitting  to  the 
?$tent  of  the  estate  of  the  bankrupt  to  abide  by  any 
order  which  the  Court  might  think  fit  to  make  as  to  any 
transactions  since  the  supersedeas. 

The  following  was  the  form  of  the  Order : 
The  petitioner  and  the  said  respondentj  the  official 
assignee,  respectively  by  their  said  counsel  un« 
dertaking  and  submitting,  to  the  extent  of  the 
estate  of  the  bankrupt,  to  abide  by  any  order 
of  this  Court  with  respect  to  any  transactions 
since  the  said  supersedeas^  this  Court  doth  order 
that  the  said  former  order  of  the  1st  day  of 
April,  1845,  so  confirmed,  &c.,  be  discharged, 
if  the  Right  Honorable  the  Lord  Chancellor  shall 
think  fit.  And  it  is  ordered,  that  the  said  writ 
of  supersedeas^  dated  the  5th  day  of  April,  1845, 
issued  in  pursuance  of  the  said  order,  be  recalled, 
if  the  Right  IJonorable  the  Lord  Chancellor 
shall  think  fit*  And  it  is  ordered,  that  the  said 
commission  of  bankrupt  issued  against  the  said 
Edward  Botoring^  and  bearing  date  the  Ist  day 
of  December,  1881,  do  stand  revived,  and  that  a 
writ  o{  procedendo  do  forthwith  issue  for  that 
purpose,  if  the  Right  Honorable  the  Lord  Chan- 
cellor shall  think  fit.  And  it  is  ordered,  that  the 
respective  costs  of  the  said  petitioner,  of  the  said 
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1846.  official  assignee,  and  of  the  said  bankrupt,  of  and 

^'^  occasioned  by  this  application,  and  the  writ  of 

Lawrence.  procedendo  hereby  ordered,  to  be  paid  to  them 

respectively  in  manner  hereinafter  mentioned  out 
of  the  estate  of  the  said  bankrupt  Edward  Bow- 
ring,    And  it  is  hereby  referred  (a),  &c.  . 

(a)  This  seems  to  be  the  first  case  where  a  frocedtndo  has  been  issued 
under  an  order  of  the  Court  of  Review.    It  will  be  observed  that  it  is  a 
case  in  which  a  commission  had  issued  under  the  law  antecedent  to  the  1  & 
2  Will.  4,  c.  56,  and  in  which  there  had  been  a   writ  of  iupersedetu^ 
Applications  for  orders  in  the  nature  of  a  procedendo  appear  to  have  been 
made  in  three  cases  under  the  new  law.    In  the  first  two  of  these  cases  the 
application  was  refused  upon  the  merits,  but  objections  were  in  both  of  them 
raised  to  the  application  on  the  ground  that  the  Court  of  Review  had  no  juris- 
diction to  order  the  revival  of  a  fiat,  annulled  by  the  order  of  the  Lord  Chan- 
cellor.   However,  in  the  earlier  of  these  two  cases,  £x  pari«  Anjer,  2  Deac. 
&  Chit.  67,  the  Chief  Judge  (Mr.  Erskine)  said,  that  although  the  Court  of 
Review  had  no  power  to  reverse  the  order  of  the  Lord  Chancellor  annulling 
the  fiat,  it  could  nevertheless  intimate  its  opinion  on  the  subject  to  his  Lord- 
ship, who  would  then  act  in  accordance  with  the  suggestion  of  the  Court. 
And  in  the  second  of  the  above  cases.  Ex  parte  Lavender ^  2  Mont  &  Ayr. 
14,  117;  4  Deac.  &  Chit.  496,  the  Court  said,  that  if  on  the  result  a 
procedendo  was  warrantable,  there  would  be  found  no  difficulty  in  directing 
it,  or  something  analogous  to  it.      The  only  instance  in  which  such  an 
order  has  been  made,  so  far  as  the  reporter  is  aware,  is  in  the  remaining  case 
of  the  above  mentioned  three,  viz.  £jr  parte  Young,  1  Mont.  Deac.  iiD^G, 
117,  where  the  order  was  in  the  following  form  :— 

"  In  Bankruptcy,  Court  of  Review. 

**  Tuetday,  March  17,  1840. 
«  In  the  matter  of  Richard  Dalby,  bankrupt. 
"  Whereas  William  Young,  of  &c.,  on  &c.,  presented  unto  this  Court  his 
petition  in  the  above  matter,  praying  that  this  Court  would  be  pleased  to 
rehear  the  petition  of  the  said  Richard  Dalby,  and  upon  such  rehearing  to 
receive  additional  evidence  in  support  of  the  said  petitioner's  said  debt,  and 
after  such  rehearing  to  intimate  to  the  Lord  Chancellor  that  in  the  opinion 
of  this  Court  it  was  right  that  his  Lordship's  order  for  annulling  the  said  fiat 
should  be  rescinded  by  bis  Lordship,  and  a  writ  of  procedendo  should  issue 
commanding  the  said  Commissioner  to  proceed  upon  the  said  fiat  as  if  the 
same  had  not  been  annulled,"  &c.  "  This  Court  doth  order,  on  the  said 
petitioner  William  Young  paying  to  the  said  Richard  Dalby  the  respondent, 
or  to  Mr.  George  Vincent  his  solicitor  or  agent,  the  costs  of  the  said  William 
Dalby  of  and  occasioned  by  this  application,  such  costs  to  be  taxed  by 
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Francis  Gregg,  Esq.,  an  officer,  &c.|  if  the  parties  differ  about  the  same,  1846. 

that  the  fiat  awarded  and  issued  against  the  said  Richard  Dalby,  and  bearing         ^«^v^ 
date  the  30th  day  of  September,  1839,  in  the  said  former  order  mentioned,      j  ^^^^^, 
and  the  proceedings  had  and  taken  under  the  said  fiat,  do  severally  stand 
revived  if  the  Lord  Chancellor  shall  think  fit,  and  this  order  is  made  without 
prejudice  to  any  petition,  action  or  other  rights  of  the  said  bankrupt." 


Lawrence. 


In  the  matter  of  JOHN  MARSHALL,  a  Bankrupt, 

and 
In  the   matter   of    WILLIAM    MARSHALL    and       Before  Lord 
HENRY  RODGERS,  Bankrupts.  AprTiSa^d 

November  3  (a). 

x  HIS  was  an  appeal  from  the  decision  of  the  Court  of  By  acomposi- 

_^     .  tion  deed  be- 

Review,  reported  3  Mont.,  Dea.  &  De  G.  671,  on  the  tweeui^.andB. 

p  .,       .  and  scheduled 

tollowing  creditors  of  A., 

C3  g^  after  reciting 

Special  Case.  that  it  had  been 

In  and  previous  to  the  year  1839,  the  bankrupts,  TTtV-  JfJ^jj  p,*\hi 
Ham  Marshall  Siud  Henry  RodgerSj  carried  on  business  the^'o^"j?''*5 
in  copartnership,  as  iron  founders,  with  Edwin  Maw^  at  *^^'^^^^^ 
Liverpool,  under  the  firm  of  Maw,  Rodqers  and  Mar-  "greed  to  join 

^  ^  ^  in  the  deed  for 

shall;  and  in  the  month  of  December,  1839,  E.  Maw  the  purpose  of 

better  securing 

withdrew  from  the  concern,  and  assigned  his  share  in  paymeDtoftbe 
the  stock  in  trade  and  effects  of  the  partnership,  and  having  such 
also  in  the  leases  of  the  iron  foundry  and  works,  to  his  made  to  him  aa 

(a)  The  judgment  was  delivered  by  Lord  Lyndhurtt  after  bis  Lordship  contained  •  it 

had  resigned  the  great  seal.  was  witnessed, 

I.  That  A.  and 
B.  covenanted  to  pay  the  creditors  the  composition  ;  2.  That  in  consideration  of  this  covenant 
A,  assigned  all  his  stock  in  trade,  machinery  and  effects  to  B.,  to  hold  as  B.'s  own  goods  and 
chattels;  3.  That  the  credilois  covenanted  on  receiving  the  composition  to  released. 

Contemporaneously  with  this  deed  the  leasehold  trade  premises  were  assigned  by  A,  to  B« 
with  the  privity  of  the  creditors. 

At  the  time  of  the  execution  of  the  deed  all  the  assigned  property  was  in  the  possession  of 
certain  mortgagees  of  the  leasehold  premises  and  machinery,  who  afterwards  gave  up  possession 
to  B.  on  his  guaranteeing  payment  of  the  mortgage  money.  Immediately  after  the  execution 
of  the  deed  B.  gave  the  creditors  his  promissory  notes  for  the  amount  of  the  composition.  B. 
remained  in  possession  till  he  became  bankrupt,  and  after  his  bankruptcy  a  fiat  was  sued  out 
against  il .  by  a  creditor  who  knew  of  the  deed  though  he  had  not  executed  it.  He  was  a  friend 
of  A.f  and  indifferent  to  the  payment  of  his  debt,  but  permitted  his  name  to  be  used  by  the 
creditors  who  had  signed  the  deed  for  the  purpose  of  suing  out  the  fiat.  Held,  1.  That  the 
composition  deed  was  an  act  of  bankruptcy,  and  not  a  sale  for  value ;  2.  That  the  assigned 
property  was  not  in  the  reputed  ownership  of  B. ;  3.  That  the  circumstances  under  which 
tbe  fiat  was  sued  out  against  A,  did  not  prevent  A,*s  assignees  from  recovering  the  property. 
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1846.        copartners,  W.  Marshall  and  H,  Rodgers,  who  thence- 

In  ilie  matter  of  ^^^^^  carried  on  the  same  busineas  in  copartnership* 
J.  Marshall,   y^^^^^  ^^^  g^^  ^^f  Mnr$ht)ill,  RodgtTS  Bc  Co.,  Until  the 

In  the  matter  of 

W.Marshall  date  and  execution  of  the  deed  of  composition  and  as- 

and  another. 

signment  hereinafter  mentioned.  The  firm  of  Marshall^ 
Rodgers  &  Co.  was  possessed  of  and  entitled  for  a  term 
of  years  to  Certain  parxsels  of  land  in  Wood  Street  Nortbi 
Waterloo  Road,  and  Formley  Street,  Liverpool,  where 
their  foundry  and  works  were  carried  bn ;  and  they  were 
also  possessed  of  the  steam  engines,  boilers,  machinery 
and  fixtures  belonging  to  the  said  foundry  and  works, 
but  subject  to  a  mortgage  of  the  foundry,  engines,  boilers, 
machinery  and  fixtures,  dated  the  ^th  day  of  ("ebruary, 
1840,  to  the  Royal  Bank  of  Liverpool,  for  securing  to 
the  bank  the  payment  of  the  general  balance  of  accounts 
between  the  said  bankrupts,  W.Marshall  and  S.  Rodgers, 
and  the  bank,  as  bankers  and  customer. 

The  firm  of  Marshall,  Rodgers  &  Co.,  down  to  the 
time  of  the  composition  and  assignment  hereinafter  men- 
tioned, also  possessed  large  and  valuable  stock  in  trade, 
consisting  of  goods,  wares  and  merchandizes  of  various 
descriptions,  and  the  same  was  kept  and  dealt  with  and 
employed  by  them  upon  their  said  foundry  and  works 
for  the  purpose  of  their  said  business.  In  the  month  of 
October,  1840,  the  firm  of  Marshall,  Rodgers  &  Co.  were 
in  pecuniary  difficulties,  and  the  sheriff  of  Lancashire 
seized  and  entered  into  possession  of  ihje  said  foundry 
and  woriis^  and  the  said  engines  and  boilers,  machinery 
and  fixtures,  stock  in  trade  and  effects  tlierein^  under  a 
legal  process  to  him  directed  for  the  purpose.  The  said 
Royal  Bank  of  Liverpool,  on  being  informed  of  such 
seizure,  caused  a  written  notice  to  be  delivered  to  the 
officer  in  possession,  claiming  the  engines,  boilers,  ma- 
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chincry  and  fixtures^  as  well  as  the  leasehold  estate  of       1846. 
the  said  firm  of  Marshall^  Rodgers  &  Co.  in  the  foundry  j^  jjje  matter  of 
and  works,  by  virtue  of  their  mortgage.     And  a  person  ^'  ^arshall. 
authorized  for  that  purpose  by  the  bank,  in  the  said  W.Marshall 

and  another. 

month  of  October,  1840,  entered  upon  the  said  foundry 
and  works,  and  took  possession  of  the  said  engines, 
boilers,  Machinery  and  fixtures  on  behalf  of  the  bank, 
and  continued  in  such  possession.  The  sheriff  of  Lan* 
cashire  afterwards  withdrew  from  the  possession  of  the 
said  foundry  and  works,  and  the  stock  and  efiects  therein. 
In  and  for  some  time  subsequent  to  the  month  of  Octo- 
ber, 1840,  W.  Marshall  the  elder,  since  deceased,  and 
the  bankrupt  /.  Marshall^  carried  on  business  in  part- 
nership in  the  county  of  Stafford.  Shortly  after  the 
time  at  which  possession  was  taken  of  the  foundry  and 
the  eflfects  therein  by  the  sheriff  and  by  the  Royal  Bank 
of  Liverpool,  a  meeting  of  the  creditors  of  Marshall, 
Rodgers  &  Co.  was  convened,  at  which  it  was  stated,  as 
the  fact  was,  that  the  firm  was  insolvent,  and  ultimately 
an  arrangement  was  come  to  between  the  firm  and  their 
creditors  (except  the  Royal  Bank  of  Liverpool)  for  com- 
promising and  settling  the  claims  of  the  said  creditors 
upon  the  terms  mentioned  in  the  deed  of  composition 
and  assignment  next  hereinafter  stated. 

A  copy  of  this  deed  was  added  by  way  of  appendix, 
and  was  to  be  taken  as  part  of  the  special  case.  The 
following  abstract  of  the  document  will  be  found  suffi- 
cient for  the  purpose  of  this  report.  The  deed  was 
dated  December  1,  1840,  and  was  made  between  W. 
Marshall  the  younger  and  JT.  Rodgers  of  the  first 
part ;  W.  Marshall  the  elder  and  J.  Marshall  of  the 
second  part ;  and  certain  scheduled  creditors  who  had 
executed  the  deed  of  the  third  part.      The  recitals  were 


d  I 
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1846.  as  follow  :  "  Whereas  the  said  W.  Marshall  the  younger 
Id  the  matter  of  ^"^  ^'  Rodgers^  as  sucb  copartners  as  aforesaid^  are  in* 
In  t^e^matter'^of  ^^^^^  '^  ^^®  several  persons  parties  hereto  of  the  third 
W.Marshall  part,  or  to  them  and  their  respective  partner  or  partners, 

and  another.  r  ir  * 

in  the  several  sums  set  opposite  to  their  respective  names, 
and  being  unable  to  pay  the  same  in  full,  it  hath  been 
proposed  by  them,  and  agreed  to  by  the  said  parties 
hereto  of  the  third  part,  that  he  the  said  W.  Marshall 
the  younger  and  H,  Rodgers  should,  in  full  satisfaction 
and  discharge  of  the  said  several  debts  so  respectively 
due  to  the  said  several  parties  hereto  of  the  third  part, 
pay  to  them  the  said  several  parties  hereto  of  the  third 
part  respectively  a  composition  of  10$.  in  the  pound 
on  the  amount  of  such  debts,  by  instalments  of  Is,  6d. 
in  the  pound  thereon  on  the  1st  day  of  July  next,  and 
a  further  and  final  instalment  of  2s.  6d.  in  the  pound 
thereon  on  the  1st  day  of  October  next;  and  that  the 
said  several  parties  hereto  of  the  third  part  should 
thereupon  give  and  execute  to  the  said  W,  Marshall 
the  younger  and  if.  Rodgers  an  effectual  release  and 
discharge  from  the  said  several  debts :  And  whereas 
the  said  W.  Marshall  the  elder  and  J.  Marshall  have 
agreed  to  execute  the  covenant  hereinafter  contained  for 
the  purpose  of  better  securing  the  due  and  punctual 
payment  of  the  said  instalments,  on  having  such  assign- 
ment of  the  partnership  estates,  property  and  effects  of 
the  said  W,  Marshall  the  younger  and  H.  Rodgers  as  is 
hereinafter  mentioned  and  contained  executed  to  them : 
And  whereas  by  an  indenture  of  assignment  bearing  even 
date  with,  and  intended  to  be  executed  immediately  be- 
fore these  presents,  and  made  or  expressed  to  be  made 
between  the  said  W.  Marshall  the  younger  and  H. 
Rodgers  of  the  one  part,  and  the  said  W.  Marshall  the 
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elder  and  J.  Marshall  of  the  other  part^  all  and  singular        1846. 
the  leasehold  estates  and  premises  of  the  said  W.  Mar^  i^  ^y^  matter  of 
shall  the  younger  and  H,  Rodqers  have  been,  or  are  /•Marshall. 

•^        ®  ^  '  In  the  matter  of 

intended  to  be,  with  the  privity,  consent  and  approba-  w.Mahshall 

and  another. 

tion  of  the  said  several  parties  hereto  of  the  third  part, 
testified  by  their  respectively  executing  these  presents 
either  by  themselves  or  their  respective  partner  or  part- 
ners, or  other  person  or  persons  duly  authorized  in  that 
behalf,  assigned  and  conveyed  by  the  said  W.  Marshall 
the  younger  and  H.  Rodgers  to  the  said  W.  Marshall 
the  elder  and  J.  Marshall,  their  executors,  administrators 
and  assigns,  for  all  the  several  residues  now  to  come 
and  unexpired  of  the  several  terms  therein,  subject 
to  the  payment  of  the  rent  and  performance  of  the  cove- 
nants in  the  several  leases  thereof  reserved  and  con- 
tained :  Now  therefore  this  indenture  witnesseth,*'  &c. 
Then  followed  the  first  witnessing  part,  which  consisted 
of  a  joint  and  several  covenant  by  W.  Marshall  the 
younger  and  H.  Rodgers,  W,  Marshall  the  elder  and  J*. 
Marshall  to  pay  to  the  parties  of  the  third  part  10«.  in 
the  pound  on  their  respective  debts  by  two  instalments, 
one  of  Is.  6c/.,  to  be  paid  on  July  1,  1841,  and  the  re- 
maining 2s.  6d,  on  October  1,  1841.  By  the  next 
witnessing  part,  (in  consideration  of  the  covenant  there- 
inbefore contained  on  the  part  of  W,  Marshall  the 
elder  and  J.  Marshall),  W.  Marshall  the  younger  and 
Rodgers,  with  the  consent  of  the  parties  thereto  of  the 
third  part,  assigned  to  W.  Marshall  the  elder  and  J. 
Marshall,  their  executors,  &c.  ''all  and  singular  the 
goods,  wares  and  merchandize,  stock  in  trade,  fixtures, 
machinery,  book  and  other  debts,  bonds,  bills,  notes  and 
other  securities  for  money,  and  all  other  the  goods,  chat- 
tels and  personal  estate  and  effects  of  and  belonging  or 
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1846.  due  and  owing  to  tbe  said  W.  Manhall  the  younger  and 
In  ihe  maiter  of  ^'  ^^9^^i  o'  eitliet  of  them,  Es  such  copArtners  in 
5.  Marshall.  xvK'die  as  afotesaid,  and  all  the  right,  title,  ihterest,  pro- 

1d  the  matter  of  6     '  >  '  r 

W.  Marshall  perty,  profit,  possession,  claim,  and  demand  whatsoever, 

and  another. 

both  at  law  and  in  equity,  of  them  the  said  W.  Marshall 
the  younger  Hnd  JET.  Rodgers,  and  each  of  then),  into  and 
upon  the  goods,  chattels,  debts,  monies  And  other  the  pre- 
mises" thereby  assigned  or  intended  so  to  be  and  every 
of  them  and  every  pfeirt  thereof.  To  have  and  to  hold 
the  said  goods,  chattels,  debts,  monies  and  premises 
thereby  assigned  or  intended  so  to  be  unto  the  said  W. 
Marshall  the  elder  and  J.  Marshall^  their  executors,  ad- 
ministrators and  assigns  as  their  own  proper  goods, 
chattels  and  efifects.  Immediately  after  these  words 
followed  a  power  of  attorney  in  the  usual  form,  and  then 
came  the  last  witnessing  part,  whereby  the  parties  of  the 
third  part  covenanted  that  they  would  within  a  calendar 
month  after  October  1,  1841,  in  case  the  composition  of 
10^.  in  the  pound  should  be  paid  according  to  the  co- 
venant,  release  W.  Marshall  the  younger  and  H,  Rodgtrs 
from  all  claims  in  respect  of  the  scheduled  debts,  and  in 
the  meantime,  or  until  some  breach  of  the  covenant  for 
payment  of  the  instalments,  that  they  would  not  sue  W. 
Marshall  the  younger  and  B.  Rodgers  or  eitfier  of  them 
for  the  scheduled  debts. 

The  deed  was  executed  by  forty-two  persons,  who 
were  then  supposed  to  be  all  the  creditors  of  Marshal, 
Rodgers  &  Co.  except  the  Royal  Bank,  who  did  not 
execute  the  deed,  having  secutities  which  it  was  believed 
would  cover  their  account ;  the  Royal  Bank  was  also  at 
that  time  in  possession  of  the  said  foundry  and  Works 
and  of  the  said  engines,  boilers,  machinery  and  fixtures. 

At  tbe  time  of  the  execution  of  the  deed  of  composition 
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and  assignmenty  the  only  property  of  the  said  TT.  Mat-       1846. 
shall  the  younger,  besides  his  interest  in  the  partnership  j^  thTmatier  of 
concern  and  property  of  Marshall,  Rodgers  k  Co.,  con-  J-  Marshall. 

Id  the  mailer  of 

sisted  of  one  third  shate  atod  interest  in  a  colhery  called  w.  Marshall 

Herbert's  Park  Colliery,  in  Darlaston,  in  the  county  of 

Stafford,  which  share  and  interest  had  been  assigned  by 

way  of  equitable  mortgage  to  John  Vanghaik  Bwrber  and 

W^  JfttrsAtztf  the  eld^r,  banke)rs,  to  secure  a  separate  bahk- 

riiptcy  debt  of  him  the  said  W.  MarskaU  th6  younger, 

and  th^  said  shaire  and  interest  had  been  sold,  under  ati 

order  of  the  Couirt  of  Review  inade  on  the  petition  of 

the  assignees  of  the  said  Messrs.  Barber  and  JHfarshattj 

for  the  sum  of  1(M.  only,  which  was  insufficient  to  pay  the 

expenses  attending  the  said  sale. 

The  separate  estate  of  the  said  H.  Roigers  at  the 
same  period  consisted  of  851.  or  thereabouts,  and  no 
more)  and  the  separate  debts  due  iVom  the  said  JBT. 
Rodffers  amounted  to  upwards  of  60001.,  and,  sate  as 
aforesaid^  neither  W.  Manhdll  the  younger  nor  H, 
Itodgtrs  had  atiy  property  or  effects  whatsoever  besides 
their  respective  shares  and  interest  in  the  said  partnership 
(Concern  of  Marshall,  Rodgers  6c  Co. 

At  the  time  of  the  execution  of  the  deed  of  the  1st  of 
December,  1840,  inspectors  were  appointed  on  behalf  of 
the  creditors  of  the  said  firm  of  Marshall,  Rodgers  &  Co. 

Th«  several  cteditors  of  the  firm  of  Marshall,  Rodgers 
h  Coo  who  executed  the  deed,  received  the  promissory 
notes  of  W.  Marshall  the  elder  and  J.  Marshall  for  the 
amovint  of  the  dividend  of  10^.  in  the  pound  upon  their 
respective  debts,  pursuant  to  and  payable  at  the  times  men- 
tioned ih  the  deed.  A  separate  arrangement  was  at  the 
same  time  negociated,  and  was  ultimately  concluded,  be- 
tween W,  Marshall  the  elder  and  J.  Marshall,  acting  on 
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1 846.        behalf  of  themselves  and  of  the  firm  of  Marshall,  Rodgers 

In  the  matter  of  ^  ^^'*  *"^  ^^^^^  creditors,  with  the  Royal  Bank  of  Liver- 
J.  Marshall,   p^^j  jj^g  object  of  which  was  to  put  W>  Marshall  the  elder 

In  the  matter  of  r    -mr      i    u  - 

W.  Marshall  and  J.  Marshall  into  the  actual  possession  of  the  pro- 

and  another.  .  . 

perty  and  effects  comprised  in  the  deed  of  composition 
and  assignment.  A  memorandum  of  the  terms  upon 
which  the  Royal  Bank  proposed  to  come  to  such 
arrangement,  in  reference  to  the  debt  due  to  them  from 
the  firm  of  Marshall^  Rodgers  &  Co.,  was  drawn  up  by 
the  bank  in  writing,  and  was  in  the  following  terms : 

"  The  directors  of  the  Royal  Bank  are  desirous  of 
meeting  the  views  of  Messrs.  Marshall,  and  of  the  cre- 
ditors of  Messrs.  Marshall  and  Rodgers,  in  any  way 
which  may  not  prejudice  their  security,  and  if  the  consent 
of  Mr.  Rodger's  sureties  be  obtained,  they  would  not  ob- 
ject to  the  following  arrangement ;  viz.  that  Messrs.  Mar- 
shall  shall  guarantee  payment  to  the  bank  of  the  sum  of 
7000/.  at  six  and  twelve  months,  and  any  balance  which 
the  bank  shall  not  realize  from  their  present  securities. 
That  the  Messrs.  Marshall  be  put  into  immediate  pos- 
session of  the  iron  foundry  and  works,  and  remain  in 
undisturbed  possession  for  twelve  months,  and  they  shall 
have  possession  of  all  the  stock  in  trade,  which  they  may 
work  up  and  sell  and  dispose  of  as  they  shall  see  fit ; 
and  that  they  be  authorized  to  collect  all  the  outstanding 
debts.  That  out  of  the  outstanding  debts,  the  Messrs. 
Marshall  be  authorized  to  pay  the  creditors  of  Marshall 
and  Rodgers  10*.  in  the  pound,  if  accepted  by  the  cre- 
ditors in  full.  That  out  of  the  orders  to  be  executed 
and  the  stock  in  hand,  the  Messrs.  Marshall  shall  pay 
to  the  bank  the  7000/.  by  the  instalments  above  men- 
tioned.    That  at  the  expiration  of  the  twelve  months, 
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the  bank  shall  be  at  liberty  to  resume  possession  and  to        1846. 
realize  their  securities^  unless  the  said  Messrs.  Marshall  j^  ^1,^  ^^tt^,  ^f 
should  be  then  prepared  to  pay  off  the  securities,  or  to  ^'  Marshali.. 

'^     ^  ^  ''  In  the  matter  of 

make  some  other  satisfactory  arrangement  with  the  bank.   W.  Marshall 

ftDd  another. 

That  Messrs.  Marshall  shall  be  at  liberty  to  dispose  of 
the  foundry  and  works,  and  also  the  warehouses  within 
the  twelve  months^  with  the  consent  of  the  bank^  the 
bank  receiving  the  purchase  money.*' 

To  this  proposal  W.  Marshall  the  elder  and  J,  Mar^ 
shall  acceded^  and  on  the  6th  day  of  February,  1841, 
testified  their  acquiescence  therein  by  writing,  and  an- 
nexing to  the  said  proposal  of  the  said  Royal  Bank  a 
letter  in  the  terms  following,  (that  is  to  say) 

"  To  the  Directors  of  the  Royal  Bank. 
"  Gentlemen, 

"  We  are  desirous  that  the  plan  suggested  by  you  in  the 
annexed  memorandum  for  the  arrangement  of  the  affairs 
of  Messrs.  Marshall,  Rodgers  &  Co.,  shall  be  carried  into 
effect;  therefore,  in  consideration  of  your  putting  us  into 
immediate  possession  of  the  said  iron  foundry  and  works, 
machinery  and  stock,  as  there  proposed,  we  jointly 
and  severally  undertake  that  the  several  conditions  and 
stipulations  therein  contained  in  your  favour  shall  be 
duly  observed  and  performed.  Dated  this  6th  day  of 
February,  1841. 

''  William  Marshall.    John  Marshall:' 

Upon  the  arrangement  being  so  concluded,  the  Royal 
Bank,  by  whom  possession  had  been  kept  from  the  time 
they  bad  entered  in  the  month  of  October,  1840,  with- 
drew from  the  possession  of  the  foundry  and  works,  and 
the  same,  together  with  the  engines,  boilers,  machinery 
and  fixtures  there,  and  all  the  stock  in  trade  and  effects 
of  the  said  firm  of  Marshall,  Rodgers  &  Co.,  were  taken 
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1 846.  actual  poasessioD  of  b;  the  bfuikrupt,  J.  ]Har$kaU,  on 
In  tuT^ter  of  behalf  of  himself  and  of  hw  father,  W.  Mar^iaU  the  elder, 
J.  Marshall,  under  and  by  virtue  of  the  deed  of  composition  and  i^(»ign- 

In  the  matter  of  o  -n 

W.  MAI180ALL  m^nt,  and  the  business  of  the  firm  of  Marshall,  Rodgeirs 

&  Co.  was  then  discontinued,  and  IF.  Matiihall  the  younger 
thereupon  left  Liverpoool  and  went  to  live  for  some  time 
in  the  county  of  Stafford,  though  be  a(lerwarda  returned 
to  Liverpool  and  acted  as  the  clerk  or  agent  of  J.  Jfor* 
$hafl  in  disposing  of  the  stpck  and  e£kcts. 

JSr.  i2<M^^«  also  left  Liverpool  and  went  to  reside  at 
Sheffield,  and  tbepceforth  J.  Marshall,  with  the  conaent 
of  W>  Marshall  the  younger  and  H,  Badgers,  and  for 
the  considerations  mentioned  in  the  deed  of  composition 
and  assignment,  continued  in  the  actual  possession  of  the 
said  stock  in  trade  and  effects  until  the  time  of  the 
bankruptcy  of  J.  Marshall  hereinafter  mentioned. 

TT.  Marshall  the  elder  died  in  February,  1841« 

The  bankrupt,  J.  MorshaUf  by  himaelf  and  his 
agents,  prooeeded  to  dispose  of  and  deal  with  the 
stock  in  trade  and  effects  formerly  belonging  to  the 
said  firm  of  Marshall,  Modgers  8c  Co.,  and  in  the  month 
of  March,  1841,  he  caused  the  stock  in  trade  and  e&cts, 
together  with  the  machinery  and  fixtures  upon  the  foundry 
and  works,  to  be  advertized  for  sale  by  public  auction 
early  in  the  month  of  April  following.  In  the  advertise- 
ment of  the  sale,  the  foundry  and  works  were  described 
as  having  been  lately  occupied  by  Messrs.  Marshall, 
dodgers  Sc  Co. 

The  sale  was  conducted  under  directions  for  that 
purpose  given  by  and  on  behalf  of  the  bankrupt,  •/•  Jlfar- 
shalU  but  the  greater  part  of  the  goods  were  bought  in  at 
the  sale  by  J.  Marshall j  and  a  small  part  only  was  sold. 
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the  proceeds  whereof  were  by  direction  of  J.  Marfhall       1 846. 
pftid  by  the  auctioneer  to  the  Royal  Bank,  on  account  of  j„  ^^^  ^^^^^  ^^ 
and  in  diminution  of  bis  liability  in  respect  of  the  debt  •'•  Marshall. 

In  the  matter  of 

due  to  them  from  the  firm  of  Marshall^  Rodger$  &  Co,  w.  Marshall 
On  the  28th  day  of  April,  1841,  J.  MarshaU  executed  ^""^  *°'**'"' 
docket  papers  for  the  purpose  of  issuing  a  fiat  against 
his  brother  W.  Mwr$haU,  and  a  docket  was  thereupon 
struck,  and  a  fiat  was  issued  and  opened  against  the 
said  TT.  Mat^hdUf  and  he  was  declared  bankrupt  on  the 
4th  day  of  May,  1841. 

The  bankrupt,  J.  MarshaU,  after  W.  MarshaU  had 
been  so  declared  a  bankrupt,  continued  in  possession 
of  the  foundry  and  works,  and  of  the  machinery,  fixtures, 
stock  in  trade  and  effects  thereon,  and  continued  to  deal 
therewith  as  he  bad  previously  done.  In  May,  1841, 
the  sheriff  of  Lancashire  entered  on  the  foundry  and 
proceeded  to  take  possession  of  the  stock  in  trade  and 
effects  there  under  a  writ  of  fieri  facias,  commanding 

him  to  levy  a  sum  of  money  upon  the  effects  of  the 

» 

firm  of  Rodgers  apd  Marshall.  On  the  IStb  of  May, 
)841,  J.  MarshaU  gave  to  the  sheriff  notice  of  the 
deed  of  the  1st  of  Pecen^ber,  1840,  and  required  the 
sheriff  to  remove  firom  the  possession  of  the  goods 
and  chattels,  and  the  execution  was  thereupon  with- 
drawn. 

On  the  S  1st  of  May,  1841,  a  fiat  was  issued  against 
J.  Marshall,  who  was  thereupon  duly  found  and  de- 
clared a  bankrupt  on  the  3rd  of  June,  1841 ;  and  on 
the  same  day  the  messenger  under  the  fiat  entered  into 
possession  of  the  foiindry  and  works  and  seized  the  stock 
in  trade  and  effects  there,  as  being  part  of  the  estate  and 
effects  of  J.  MarshaU .  Assignees  were  appointed  under 
the  fiat. 
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1846.  On  the  16th  of  June,  1841,  a  joint  fiat  was  issuecf 


,    ,  ajrainst  W.  Marshall  and  H.  Rodgers  upon  the  petition 

In  the  matter  of     ®  ^  -^  r  r 

J.  Mabshall.  of  W.  Vickers,  of  Sheffield,  merchant,  and  assignees 
TmTJ  were  appointed, 
and  another.  jhe  fiat  of  the  80th  of  April,  1841,  which  had  pre- 
viously  been  issued  against  W.  Marshall,  was,  by  an 
order  of  the  Court  of  Review,  dated  the  8th  day  of 
May,  184£,  annulled,  and  the  proofs  and  previous 
proceedings  thereunder  transferred  to  the  last  mentioned 
joint  fiat. 

The  act  of  bankruptcy  on  which  the  adjudication  in 
the  bankruptcy  was  founded  was  the  execution  by  the 
bankrupts  of  the  said  indenture  of  the  Ist  of  December, 
1840. 

Although  W.  Vichers  had  not  executed  the  said  deed 
of  composition  and  assignment,  yet  he  well  knew  that  the 
same  had  been  executed  by  the  creditors  generally  of  the 
firm  oiMarshaUy  Rodgers  &  Co. ;  he  resided  in  Sheffield 
and  was  a  firiend  of  the  family  of  H.  Rodgers,  and  on  that 
account  had  not  executed  the  said  deed  of  composition 
and  assignment.  He  was  indifferent  to  the  payment  of  his 
debt;  and  he  well  knew  that  the  firm  of  Marshall^ 
Rodgers  &  Co.,  was  broken  up  and  their  business  dis- 
continued upon  the  execution  of  the  deed  of  composition 
and  assignment ;  and  that  H.  Rodgers,  with  whom  he 
was  well  acquainted,  thereupon  returned  to  Sheffield  to 
reside  there  with  his  family. 

Mr.  Vichers  did  not  make  any  claim  against  Marshall 
and  Rodgers,  or  in  any  way  demand  or  ask  for  payment 
of  his  debt;  against  that  firm  or  either  of  the  partners 
thereof. 

However,  upon  the  messenger  under  the  fiat  against  J. 
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Marshall  taking  possession  of  the  said  foundry  and        IS^G. 
works^  and  the  stock  in  trade  and  effects  there  as  before-  j^  j^^  matter  of 
mentionedi  inquiries  were  set  on  foot  to  ascertain  whether  ^'  Marshall. 

In  the  matter  of 

there  were  any  creditors  of  the  said  firm  of  Marshall,  W.  Marshall 
Rodffers  &  Co.  who  had  not  executed  the  said  deed  of 
composition  and  assignment ;  and  it  having  been  ascer- 
tained that  the  said  W.  Vichers  had  not  executed  the 
same,  he  consented  to  allow  his  name  to  be  used  by  the 
said  creditors  of  the  said  firm  of  Marshall,  Rodgers  & 
Co.  as  petitioning  creditors  under  the  fiat  against  W. 
Marshall  and  H.  Rodgers.    All  the  creditors  of  the 
firm  of  Marshall,  Rodgers  &  Co.  who  had  executed  the 
deed  of  composition  and  assignment,  and  had  received 
the  promissory  notes  of  W,  Marshall  the  elder  and  J. 
Marshall  for  \0s.  in  the  pound  under  the  deed  of  com- 
position and  assignment,  attended  before  the  Commision- 
ers  acting  under  the  fiat  against  «/•  Marshall  and  were 
admitted  to  prove  against  his  estate  upon  such  promissory 
notes,  and  they  have  since  received  a  dividend  of  1^.  5^. 
in  the  pound  from  the  estate  of  the  said  J.  Marshall 
in  respect  of  such  proofs ;  and,  under  the  fiat  against  W. 
Marshall  and  H.  Rodgers,  all  the  same  creditors  who 
had  executed  the  said  deed  of  composition  and  assign- 
ment have   been  admitted   to  prove  for   the  original 
consideration  for  their  respective  debts ;  the  promissory 
notes  of  W.  Marshall  the  elder  and  J.  Murshall,  given 
in  pursuance  of  the  deed  of  composition  And  assignment, 
being  treated  as  collateral  securities  only  with  respect 
to  the  last-mentioned  proofs. 

The  assignees  of  W.  Marshall  and  H.  Rodgers 
clumed  the  stock  in  trade  and  effects  at  and  upon  the 
foundry,  and  contended  that  the  deed  of  December, 

VOL.  I.  X 
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1846.  1840,  waa  an  act  of  bankruptcy  committed  by  W.  Mar- 
in the  matter  of  *^^^^  ^"^  ^'  Modgers,  Of  that  the  assignment  was 
J.  Marshall,  clothed  With  a  trust;  and  this  claim  being  disputed 
w.  Marshall  hy  the  assignees  under  the  fiat  against «/.  Marshallt  it  was 
er«  ggfgg j  \^y  HQ^  between  the  parties  interested  and  claim- 
ing to  be  interested  in  the  said  stock  in  trade  and  effects 
that  the  same  should  be  sold  and  the  proceeds  deposited 
with  Messrs.  Moss  k  Co.,  bankers,  Liverpool,  in  the  joint 
names  of  the  assignees  of  both  the  estates  of  the  said 
bankrupts,  until  their  respective  rights  should  be  deter* 
mined  in  due  course  of  law,  and  the  same  were  accord- 
ingly sold,  and  the  net  sum  realized  by  such  sale  wa« 
deposited  in  the  said  bank  of  Messrs.  Moss  &  Co.  The 
lease  of  the  premises  called  '*  the  foundry'^  expired  on 
the  23rd  of  April,  1841,  and  at  the  expiration  of  such 
lease  there  were  on  the  said  premises  certain  fixtures 
which  belonged  to  the  lessees,  and  after  the  bankruptcies 
of  Marshall^  Rodgers  &  Co*  and  J,  Marshall  such 
fixtures  were  sold  with  the  consent  of  the  assignee, 
of  the  said  respective  estates  and  of  the  said  Royal 
Bank,  and  produced  the  sum  of  257/.  9s, 

A  question  arose  whether  certain  fixtures  were  an- 
nexed to  the  freehold  and  belonged  to  the  Royal  Bank 
as  mortgagees,  or  whether  they  were  goods  and  chattels 
of  Marshall^  Rodgers  &  Co.,  and  an  agreement  was,  in 
the  month  of  August,  1843,  effected  between  the  said 
Royal  Bank  and  the  several  assignees,  by  which  it  was 
agreed  that  the  Royal  Bank  should  receive  the  sum  of 
100/.  in  full  for  their  claim  to  the  proceeds  of  the  fix* 
tures,  and  that  the  remaining  sum  should  be  paid  into 
the  bank  oi  Messrs.  Moss  &  Co.  to  the  same  aceouat 
as  the  proceeds  of  the  sale  of  the  stock  and  effects. 
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This  arrangement  was  carried  into  effect,  and  the  said       l^i^. 
sum  of  100/.  was  paid  to  the   Royal   Bank,  and  the  in  the  matttr  of 
remaining  sum  of  157/.  9«.  was  paid  into  the  Bank  of  J*  *'*«•■*«•«- 

In  ibe  matter  of 

the  said  Messrs.  Mass  &  Co.  to  the  account  aforesaid,  w.  Marmall 

%n4  uiotlMr. 

Several  small  sums  of  money,  being  dividends  on  debts 
due  to  the  said  firm  of  Marshall,  Rodgers  k  Co.,  have 
also  been  received  and  paid  into  the  said  bank  of  Messrs. 
Moss  k  Co.  to  the  same  account.  The  sums  so  paid 
into  the  said  account  amount  together  to  the  sum  of 
466H.  %s,  6d,f  such  sum  is  now  remaining  at  the  said 
bank  with  some  interest  accrued  and  accruing  thereon, 
in  the  joint  names  of  the  said  assignees  of  both  the  said 
estates.  Under  these  circumstances  the  assignees  of  the 
estate  of  John  Marshall  presented  their  petition  to  the 
Court  of  Review,  intituled  in  the  matter  of  both  the 
said  bankruptcies,  praying  that  it  might  be  declared  that 
as  such  assignees  they  were  entitled  to  the  sum  of 
4661 Z.  8s.  6d.f  and  the  interest  accrued  and  accruing 
thereon,  and  that  the  assignees  of  TT.  Marshall  and 
jBT.  Rodgers  might  be  ordered  to  join  with  the  said  peti- 
tioners in  transferring  the  said  sum  into  the  sole  names 
of  the  petitioners,  or  to  such  other  accounts  as  might 
be  necessary  to  enable  the  petitioners  to  receive  the 
said  sum,  or  that  the  Court  would  be  pleased  to  make 
such  other  order  in  the  premises  as  to  the  Court  should 
seem  meet. 

The  petition  came  on  for  hearing  on  the  /i!4th  of  June, 
1844,  and  by  an  order  of  the  Court  of  Review  dated 
the  S5th  of  the  same  month  of  June,  intituled  in  the 
matters  of  the  said  bankruptcies,  the  Court  did  declare 
that  the  said  sum  of  45612.  8«.  6d.  formed  part  of  the 
estate  and  effects  of  the  said  bankrupts  W.  Marshall 
and  H.  Rodgers,  and  was  to  be  administered  accordingly. 

x2 
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1846.  And  it  was  ordered  that  the  costs  of  the  said  peti- 

In  the  matter  of  ^^^^^^^  ^^^  respondents  of   and  occasioned  by   that 
j.MAnaHALL.  application  be  paid  to  them  respectively  (when  taxed) 

'n  the  matter  c " 
V,  Mabsbal 
and  another. 


w.  Mabsball  in  manner  thereinafter  mentioned  out  of  the  said  sum  of 


4f56U.88.6d. 

And  it  was  ordered  that  what  should  remain  of  the 
said  sum  of  4561/.  8^.  6d,,  after  payment  of  the  afore- 
said costs^  be,  together  with  any  interest  which  should 
have  accrued  on  the  said  sum  of  4561/.  8s.  6d»^  paid  to 
the  said  respondents  as  such  assignees  as  aforesaid,  to 
be  by  the  said  respondents  held  and  applied  as  part  of 
the  estate  and  efiects  of  the  said  bankrupts  W.  Marshall 
and  H.  Rodgers  ;  and  after  directing  the  taxation  and 
payment  of  such  costs,  it  was  declared  that  the  said 
order  was  to  be  without  prejudice  to  any  claim  or  ques* 
tion  that  might  be  made  on  behalf  of  the  said  assignees 
of  the  said  estate  of  the  said  bankrupt,  J.  Marshall, 
with  respect  to  any  proof  or  claim  against  the  estate  of 
the  said  bankrupt,  made  in  respect  of  bills  of  exchange 
or  promissory  notes  given  on  occasion  of  the  transaction 
of  the  Ist  day  of  December,  1840,  mentioned  in  the 
said  petition. 

The  assignees  of  J,  Marshall  conceive  that  such 
order  is  erroneous,  and  that  the  prayer  of  their  petition 
ought  to  have  been  granted,  and  they  therefore  appeal 
from  the  said  order  to  the  Right  Honorable  the  Lord 
Chancellor. 

And  the  questions  for  bis  Lordship's  decision  are  : 

Whether  the  said  sum  of  4561/.  8«.  6<f.,  or  any  and 
what  part  thereof,  under  the  circumstances  therein  stated, 
forms  part  of  the  estate  of  J,  Marshall^  and  is  as  such 
estate  to  be  administered  under  his  bankruptcy  for  the 
benefit  of  his  creditors : 
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Or  whether  the  same,  or  any  and  what  part  thereof,        ^^^^' 
forms  part  of  the  estate  of  Marshall,  Rodgers  &  Co.,  j^  the  matter  of 
to  be  administered  in  their  bankruptcy  for  the  benefit  of  ^  \  abshall. 

^    "^  In  the  matter  of 

their  creditors:  W.  Marshall 

,         .       and  another. 

And  whether  the  order  of  the  Court  of  Review  is 
right. 


Mr.  Bacon  and  Mr.  Rolt,  for  the  appellants,  cited 
Baxter  v.  Pritckard  (a),  Rose  v.  Haycock  (6),  Fox  v. 
Fisher  (c),  and  Ex  parte  Thomas  (rf).  [The  Lord 
Chancellor.  In  Fox  v.  Fisher  and  Ex  parte  Thomas 
the  Court  thought  that  the  title  of  the  administrator 
might  have  been  completed  at  any  time,  and  that  there* 
fore  the  party  who  neglected  or  omitted  to  complete  his 
title  might  be  said  to  have  consented  in  the  meantime 
to  the  property  remaining  in  the  order  and  disposition 
of  the  bankrupts.]  The  assignees  of  Marshall  and 
Rodgers  represent  the  creditors,  who  if  they  have  now 
any  title  had  it  long  ago,  and  might  have  issued  a  fiat 
and  chosen  assignees.  By  not  doing  so,  they  brought 
themselves  within  the  principle  of  Fox  v.  Fisher  and 
Ex  parte  Thomas.  But,  independently  of  that  consi- 
deration, there  was  a  sufficient  consent  of  the  true  owner 
in  this  case,  beause  the  whole  assigned  property  was  in 
the  possession  of  a  mortgagee,  who  during  the  existence 
of  his  mortgage  must  be  considered  the  true  owner  for 
the  purposes  of  the  72nd  section.  [Lord  Chancellor. 
Only  to  the  extent  of  his  mortgage.]  The  proposition 
has  never  been  so  limited.  Like  a  trustee,  he  represents, 
after  his  estate  has  become  absolute,  the  whole  interest, 
and  by  his  act  or  default  can  bind  the  mortgagor,  and 

(a)  1  Ad.  &  Ell.  486.  (c)  3  B.  &  Aid.  135. 

(6)  Ibid.  400.  (d)  3  M.  D.  &  D.  40* 
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1846.  those  claiming  under  the  mortgagor^  as  regards  any  other 
In  the  matter  of  P*^^®*'  Now  here  the  mortgagees  delivered  over  the 
J.  Marshall,  property  to  the  bankrupt,  John  Marshall,  and  suffered 

In  the  matter  of  .  , 

W.  Marshall  it  to  remain  in  his  order  and  disposition  with  their  cou« 

and  toother. 

sent  up  to  his  bankruptcy.  The  other  arguments  were 
in  substance  the  same  as  those  addressed  to  the  Coart 
of  Review.    See  3  M.  D.  &  D.  674. 


Mr.  Swansion  and  Mr.  Prior  for  the  respondents. 
Mr.  Bacon  in  reply. 

Notmber  3.  LoRD  Lyndhurst.— Three  points  were  made  in  ibis 
case  on  the  part  of  the  assignees  of  J.  Marshall 

First,  it  was  contended  that  the  assignment  by  itfor* 
shall  and  Rodgers  to  W.  and  J.  Marshall  was  a  sale, 
and  did  not  therefore  constitute  an  act  of  bankruptcy. 

Secondly,  that  the  property  thus  assigned  was  at  the 
time  of  the  bankruptcy  of  J.  Marshall  in  his  order  and 
disposition  with  the  consent  of  the  true  owners,  and 
consequently  passed  to  his  assignees. 

Thirdly,  that  the  petitioning  creditor,  J.  Fic*er#,  the 
only  creditor  who  did  not  execute  the  assignment,  as- 
sented to  it,  and  that  it  was  not  competent  to  him  there* 
fore  to  impeach  it. 

With  respect  to  the  first  objection,  I  am  of  opinion 
that  the  transaction  in  this  case  does  not  come  within 
the  authorities  that  were  cited  in  support  of  it.  Messrs* 
W.  and  J.  Marshall  by  the  deed  of  assignment  became 
sureties  for  Marshall  and  Rodgers  for  the  due  payment 
of  the  composition  to  the  creditors  who  were  parties  to 
the  deed;  and  it  is,  I  think,  clear,  from  all  the  circum- 
stances detailed  in  the  special  case  as  well  as  from  the 
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deed  itself,  that  the  assignment  was  intended  only  as  an        1846. 
indemnity  to  W.  and  J.  Marshall  as  sureties  for  ilfar-  j^  ^|,^  „j„^,  ^^ 
shaU  and  Rodgers,  and  to  enable  them  to  wind  up  the  ^'  Mab.hall. 

,  ^  .  Id  th6  matter  of 

affairs  of  the  insolvent  firm.     In  the  event,  certainly  im-  vv.  Marsbali 

sod  ftootbtTt 

probable,  of  a  surplus,  they  would,  I  conceive,  have  been 
accountable  to  Marshall  and  Rodgers.  I  agree  there- 
fore with  the  Vice-Chancellor  that  the  assignment  was 
an  act  of  bankruptcy,  and  that  the  case  is  not  governed 
by  the  decisions  in  Baxter  v.  Pritchard  and  Rose  y. 
Haycochf  in  which  the  facts  were  considered  as  consti- 
tuting a  sale,  though  extending  to  the  whole  property. 

Then  as  to  the  second  question,  possession  was  in  this 
case  obtained  under  the  assignment,  to  which  J,  Marshall 
was  himself  a  party.  This,  as  I  have  stated,  was  an  act 
of  bankruptcy,  and  if  followed  up  by  a  fiat  would  divest 
them  of  the  property  by  relation  to  that  act.  In  a  few 
months  afterwards  a  fiat  issued  and  assignees  were  ap- 
pointed, who  immediately  asserted  their  right.  It  was 
impossible  under  those  circumstances  to  consider  the 
property  as  in  the  order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner,  or  to  extend  the 
decisions  in  Fox  v.  Fisher  and  Ex  parte  Thomas  to  a 
case  of  this  description. 

It  remains  only  to  examine  the  objections  as  to  the 
petitioning  creditor  Mr.  Vickers.  He  did  not  sign  the 
deed,  but  it  is  said  he  assented  to  it.  In  order  to  bind  him, 
some  act  of  assent  should  be  shown.  No  such  act  is 
stated  in  the  case.  He  was  acquainted  indeed  with  the 
fiict  of  the  assignment.  There  was  no  provision  in  it  for 
the  payment  of  his  debt.  He  made  no  complaint,  he 
preferred  no  claim,  he  was  merely  passive,  he  did 
nothing.  This  would  not  bind  him  to  the  provisions  of 
the  deed,  or  deprive  him  of  the  right  to  become  a  petition- 
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1846.        ing  creditor,  if  in  his  opinion  the  justice  of  the  case  re- 
in lb  nTtt     f  ^^^^^^  ''•      '  ^^  ^^  opinion  therefore  that  the  fund  in 
J.  Marsall.    dispute  belongs  to  the  estate  of  Marshall  and  Rodgers. 
w.  MAitsnALi.  'I'hc  <^osts  must  be  paid  by  the  assignees  oiJ,  Marshall, 

and  another,     ^^j  ^^p^j j  ^^  ^j^^^  ^^^  ^f  ^j^  ^^^^^^ 


Ex  parte   THE    LEICESTERSHIRE    BANKING 
LiucMs  Inn,  COMPANY.— In  the  matter  of  WILDERS. 

April  22. 

Where  a  pari.    XHE  petitioners  were  equitable  mortgagees  of  certain 

ner  gives  a  . 

aeparatesecuriiy  separate  property  of  the  bankrupt,  the  mortgage  bemg 
and  becomes  made  to  secure  a  debt  due  from  the  bankrupt  jointly  with 
otTe/partnere  Certain  partners  who  remained  solvent.  The  prayer  was 
[^JJeIiT°i1ie  ^^^  ^^^  usual  order,  but  it  sought  leave  to  prove  against 
S;tirAhe  the  separate  estate. 

separate  fiat,  the 
usual  order  for 

rJr'halo'^  Mr.  De  Gex,  in  support  of  the  petition,  cited  Ex 

liberty  to  prove  parte  Lloyd(fl). 

for  the  defici- 
ency against  the 
joint  estate. 

Mr.  W.  H.  Smith  for  the  assignees. 

The  Court  made  the  order,  the  proof  for  the  defici* 
ency  to  be  against  the  joint  estate  only. 


(a)  3  Moot.  &  Ayr.  601. 
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1846. 

Ex  parte  EDWARD  BOWLES  FRIPP  and  RI- 
CHARD RICKETTS,— In  the  matter  of  WIL- 
LIAM  TRUMAN  HARFORD  PHELPS.  Watmimier, 

Apnl  22, 

XHIS  was  a  petition,  praying  that  the  Commissioner  Where  a  trader 

sold  an  estate 

might  be  directed  to  execute  a  deed  of  confirmation  of  and  convened  it 

as  tenant  m  fee 

an  estate,  which  the  bankrupt  had  sold  before  the  bank-  simple,  with  the 
ruptcy  as  tenant  in  fee,  it  being  now  suggested  that  he  for  further 

^  .1        ,  assurance,  and 

was  tenant  m  tail  only.  became  bank- 

One  Charles  NicholU  being  seised  of  the  lands  in  XV^dJcoT.* 
question  in  fee  simple,  by  his  will,  dated  the  15th  of  'J/^f;^„i^„'/iS* 
December,  1728,  devised  as  follows  :  "  Item,  all  the  rest  ^^^  ^^l^v^^;* 

'  '  '  ordered  that  the 

and  residue  of  my  real  and  personal  estate  whatsoever  Commissioner 

"*  ^  should  be  at 

and  wheresoever,  I  give,  devise  and  bequeath  unto  my  liberty  to  ex- 

\      ^  ^  ecuteadeedof 

daughter  Christian  Harfordj  her  heirs,  executors,  ad-  confirmation  to 
ministrators  and  assigns,  in  case  she  lives  to  have  a  child 
or  children,  but  in  case  she  shall  happen  to  die  without 
having  a  child  or  children,  then  in  such  case,  at  her 
death,  I  devise  and  bequeath  my  said  real  and  personal 
estate  unto  my  said  daughter  Elizabeth  Buckler^  her 
heirs,  executors,  administrators  and  assigns,  in  case  she 
shall  have  a  child  or  children,  but  in  case  she  shall 
happen  to  die  without  having  a  child  or  children  as 
aforesaid,  then  in  such  case,  I  give,  devise  and  bequeath 
my  said  real  and  personal  estates  unto  my  son  Charles 
NtckoUSf  his  heirs,  executors,  administrators  and  assigns* 

The  bankrupt  had,  under  this  will,  (subject  to  an 
estate  by  the  curtesy  and  to  a  mortgage)  an  estate  either 
in  tail  or  in  fee,  according  as  the  estate  of  Christian 
Harford^  his  grandmother,  was  the  one  or  the  other  of 
those  estates. 

The  remaining  facts  appear  from  the  following  case  oi* 


Fripp 
and  another. 
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1846.        statement,  which  the  petitioner  caused  to  be  prepared 
Ex  parte      ^^^  ^^'^  before  the  Commissioner  (Mr.  Serjeant  Stem 
phen)* 

''  In  1820,  Mr.  William  Truman  Harford  Phelpi  sold 
to  Edward  B.  Fripp,  Esq.,  some  fields  at  Westbury, 
near  Bristol,  and  conveyed  them  to  him  in  fee  by  lease 
and  release,  but  without  fine  or  recovery,  and  covenanted 
for  further  assurance  in  the  usual  way.  A  question  was 
made  previously  to  the  completion  of  the  purchase,  whe- 
ther Mr.  Phelps  was  seised  in  fee  or  in  tail.  Sir 
Edward  Sugden  was  of  opinion  that  he  was  seised  in  fee, 
and  the  title  was  taken.  Mr.  Phelps  has  since  become 
bankrupt,  and  the  proceedings  are  in  the  Bristol  Court 
of  Bankruptcy,  before  Mr.  Serjeant  Stephen. 

'^  Mr.  Fripp  has  lately  entered  into  a  treaty  for  sale ; 
the  title  has  been  objected  to,  on  the  ground  that  Mr. 
Phelps  was  tenant  in  tail,  and  that  the  entail  is  not  barred. 
Other  opinions  have  been  taken  which  concur  in  this 
view,  and  the  Commissioner  Serjeant  Stephen  is  now 
respectfully  applied  to  for  his  consent  to  execute  to  Mr. 
Fripp  and  his  mortgagee  a  deed  of  confirmation  of  the 
conveyance  in  fee  formerly  made  by  Mr.  Phelps,  the 
bankrupt,  by  virtue  of  S  &  4  Will.  4,  c.  74,  s.  62  (a), 

(a)  3  &  4  Will.  4,  c.  74,  s.  63,  '*  That  where  an  aetaal  tenant  in  lail  n^ 
lands  of  any  tennre,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any 
tenure,  shall  have  already  created,  or  shall  hereafter  create,  in  such  lands, 
or  any  of  then,  a  v«idabk  tatate  in  favor  of  a  purckaaer  for  valaablef  eoft- 
sideration,  and  such  actual  tenant  in  tail»  or  tenant  in  tail  so  entitled  as 
aforesaid,  shall  be  adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid, 
and  the  Commissioner  acting  in  the  execution  of  such  fiat  shall  make  any 
dispoai4i«a  under  thia  act  of  the  lands  in  which  such  voidable  estate  ahall 
be  created,  or  any  of  them,  then  and  in  such  case,  if  there  shall  be  no  pro* 
tector  of  the  settlement  by  which  the  estate  tall  of  the  actual  tenant  in  tail, 
or  the  estate  tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created, 
or  being  such  protector,  be  shall  consent  to  the  disposition  by  Mch  Commie* 
sioner  as  aforesaid,  whether  such  Commissioner  may  have  made  under  this 
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which  confirmation  Mr.  BrodU  eonsideri  to  bo  nooes-       1946. 
sary,  and  Mr.  Jcarman  lawful,  though  not  absolntelj      Ei^Dit 
neceMary.  /"'"u 

*'  It  should  be  said^  that  in  coniequence  of  Mr.  Jat" 
man*$  opinion  Mr.  Phdps  himself  has  been  applied  to  for 
a  confirmation,  and  after  submitting  the  draft  to  his  con- 
teyancer,  has  executed  it  (a). 

**  The  opinions  which  have  been  taken  are  left  here* 
with.  They  are  those  of  Sir  Edward  Sugden,  Mr. 
Palmer,  Mr.  Jarman,  Mr.  Hodgsm  and  Mr.  Brodie. 

•ct  a  previous  dispositioo  of  lach  lands  or  Dot,  or  whether  a  prior  stis  or 
coDveyance  of  the  same  lands  shall  have  been  made  or  not,  under  the  said 
acta  of  the  sixth  year  of  King  George  the  Fourthi  and  the  ilrst  and  second 
years  of  King  William  the  Fourth,  or  either  of  then,  or  any  other  acts  here- 
after to  be  passed  concerning  bankrupts,  the  disposition  by  such  Commissioner 
shall  have  the  effect  of  con6rming  sach  voidable  estate  in  the  lands  thereby 
disposed  of  to  its  fall  extent  as  against  all  persons  except  those  whose  rights 
are  saved  by  this  act ;  and  if  at  the  time  of  the  disposition  by  such  Com- 
missioBer,  in  the  case  of  an  actaal  tenant  in  tail,  there  shall  be  a  protector* 
and  such  protector  shall  not  consent  to  the  disposition  by  such  Commis- 
aioocr,  and  soeh  actaal  tenant  in  tail,  if  he  had  not  been  adjudged  a  bank- 
rupt, wonld  not,  without  such  consent,  have  been  capable  under  this  act  of 
confirming  the  voidable  estate  to  its  full  extent,  then  and  in  such  case  such 
dlaposttioB  shall  have  the  eflect  of  confirming  such  voidable  estate  so  far  as 
ffQch  actaal  tenant  in  tail.  If  he  had  not  been  adjudged  a  bankrupt,  could  at 
the  time  of  such  disposition  have  been  capable,  under  this  act,  of  confirming 
the  same,  vrithout  such  consent ;  and  if  at  any  time  after  the  disposition  of 
snch  lands  by  such  Commissiooer,  and  while  only  a  base  fee  shall  be  sub- 
•bting  in  such  lands,  there  shall  cease  to  be  a  protector  of  such  settlement, 
and  sneb  protector  shall  not  have  consented  to  the  disposition  by  such  Com- 
misoioBer,  then  and  in  such  case  such  votdablee  state,  so  far  as  the  same 
may  not  have  been  previously  confirmed,  shall  be  confirmed  to  its  full  extent 
aa  againsi  all  persons,  except  those  whose  rights  are  saved  by  this  act :  pro- 
vided always,  that  if  the  disposition  by  any  such  Commissiooer  as  aforesaid 
■kail  be  made  lo  a  purchaser  for  valuable  consideration,  who  shall  not  have 
expreae  notice  of  the  voidable  estate,  then  and  in  such  case  the  voidable 
eetaie  eball  not  be  confirmed  against  such  purchaser  and  the  persons  claim- 
ing  mm4tT  him." 
(is)  It  was  a  diseataiHeg  deed  under  the  act  in  the  usual  form. 


and  aDolher. 
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1846.        With  Mr.  Serjeant  Stephen's  permission,  a  draft  of  the 
^^^^^       proposed  deed  of  confirmation  shall  be  left  with  him." 

Ex  parte        "^     "^ 

Fripp^  The   Commissioner  gave  the  following  decision  in 

writing: — "I  conceive  that  it  is  only  for  the  benefit  of 
creditors  that  a  Commissioner  is  competent  to  execute  any 
conveyance  relative  to  the  estate  tail  of  a  bankrupt. 
The  power  given  by  the  legislature  is  in  express  words 
confined  to  that  case ;  see  3  & 4  Will,  c,  74,  ss.  66,67  (a), 

(a)  3  &  4  Will.  4,  c.  74,  s.  56.     "Any  Commissioner  acting  in  the  ex- 
ecution of  any  fiat,  which,  after  the  thirty-first  day  of  December  one  thou- 
sand eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance  of  the 
said  act  passed  in  the  first  and  second  years  of  the  reign  of  King  William 
the  Fourth,  under  which  any  person  shall  be  adjudged  a  bankrupt,  who  at 
the  lime  of  issuing  such  fiat,  or  at  any  time  afterwards,  before  he  shall  have 
obtained  his  certificate,  shall  be  an  actual  tenant  in  tail  of  lands  of  any 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable 
consideration,  for  the  benefit  of  the  creditors  of  such  actual  tenant  in  tail, 
and  shall  create  by  any  such  disposition  as  large  an  estate  in  the  lands 
disposed  of  as  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could 
have  done  under  this  act  at  the  time  of  such  disposition :  Provided  always, 
that  if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  them,  by  such 
Commissioner  as  aforesaid,  there  shall  be  a  protector  of  the  settlement,  by 
which  the  estate  of  such  actual  tenant  in  tail  in  the  lands  disposed  of  by 
such  Commissioner  was  created,  and  the  consent  of  such  protector  would 
have  been  requisite  to  have  enabled  the  actual  tenant  in  tail,  if  he  had  not 
become  bankrupt,  to  have  disposed  of  such  lands  to  the  full  extent  to  which, 
if  there  had  been  no  such  protector,  he  could  under  this  act  have  disposed 
of  the  same,  and  such  protector  shall  not  consent  to  the  disposition,  then 
and  in  such  case  the  estate  created  in  such  lands,  or  any  of  them,  by  the 
disposition  of  such  Commissioner,  shall  be  as  large  an  estate  as  the  actual 
tenant  in  tail,  if  he  had  not  become  bankrupt,  could  at  the  time  of  such 
disposition  have  created  under  this  act  in  such  lands  without  the  consent  of 
the  protector." 

By  8.  57,  "Any  Commissioner  acting  in  the  execution  of  any  such  fiat  as 
aforesaid,  under  which  any  person  shall  be  adjudged  a  bankrupt,  who  at 
the  time  of  issuing  such  fiat,  or  at  any  time  afterwards  before  he  shall  have 
obtained  his  certificate,  shall  be  a  tenant  in  tail  entitled  to  a  base  fee  in 
lands  of  any  tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for 
a  valuable  consideration  for  the  benefit  of  the  creditors  of  the  person  so 
entitled  as  aforesaid,  provided  at  the  time  of  the  disposition  there  be  no  pro* 
tector  of  the  settlement  by  which  the  estate  tail  converted  into  the  base  fee 
was  created ;  and  by  such  disposition  the  base  fee  shall  be  enlai]ged  Into  •• 
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and  the  fonner  provision  of  the  Bankrupt  Act,  6  Geo.  4,        1846. 
c.  16,  8.  65.    If  so,  I  should,  by  executing  the  proposed       ex  parte 
conveyance,  justify  the  inference  that  I  was  dealing  with       /'^'^tb 
some  interest  available  to  creditors,  and  at  the  same  time 
dealing  with  it  for  the  benefit  not  of  creditors  but  of 
other  parties,  which  would  be  contrary  to  my  duty  as 
Commissioner.     So  far  therefore  as  this  matter  depends 
on  my  own  discretion,  I  must  decline  to  execute ;  but 
on  an  application  to  the  Court  of  Review  my  view  of  the 
case,  if  erroneous,  may  be  corrected,  and  an  order  made 
on  me  to  execute  which  I  shall  very  gladly  obey. 

Henry  John  Stephen/' 
"  27th  February,  1846.'' 

Mr.  Russell  in  support  of  the  petition.  The  question 
as  to  the  estate  which  the  bankrupt  took  is  now  set  at 
rest  by  Doe  d.  Jearrad  v.  Bannister  (a),  where  a  devise 
to  S.  S.  and  her  heirs,  if  she  had  any  child,  and  if  not» 
then,  after  the  decease  of  her  husband  and  herself,  to  F, 
M.  and  her  heirs,  was  held  to  give  an  estate  tail  only  to 
S.  S.  As  the  bankrupt  was  tenant  in  tail  and  had  con- 
veyed in  fee  with  a  covenant  for  further  assurance,  there 
would  have  been  no  difficulty  under  the  old  law,  for  the 

large  an  estate  as  the  same  could  at  the  time  of  such  disposition  have  been 
enlarged  into,  under  this  act,  by  the  person  entitled,  if  be  had  not  become 
tmnkrupt." 

6  G«9.  4,  c.  16,  s.  65.  ''  The  Commissioners  shall,  by  deed  indented 
and  enrolled  as  afoiesaid,  make  sale  for  the  benefit  of  the  creditors  as  afore- 
aaid  of  any  lands,  tenements  and  hereditaments,  situate  either  in  England  or 
Ireland,  whereof  the  bankrupt  is  seised  of  any  estate  tail  in  possession,  rever- 
iton  or  remainder,  and  whereof  no  reversion  or  remainder  is  in  the  crown, 
the  gift  or  provision  of  the  ciowo,  and  every  such  deed  shall  be  good 
against  the  toid  bankrupt  and  the  issue  of  his  body,  and  sgainst  all  persons 
claiming  under  him  after  he  became  bankrupt,  and  against  all  persons  whom 
tlie  said  bankrupt  by  fine,  common  recovery  or  any  other  means,  might  cut 
off  or  debar  from  any  remainder,  reversion  or  other  interest,  in  or  out  of  any 
of  the  aaid  lands,  tenements  and  hereditaments." 

(a)  7  M.  &  W.  292. 
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1646.  conveyanee  of  the  bankrupt's  property  to  the  assigneet 
£i  Mrta  ^ou\d  have  bound  them  by  his  covenant,  and  they  must 
/■'''        have  executed  a  deed  of  confirmation.    This  was  decided 

tad  toother. 

as  early  as  1765  by  Lord  Northington  in  Edward$  v. 

AppUbee{a\  where  the  bankrupt  had  executed  a  trust 
deed  for  the  benefit  of  his  creditorsi  with  a  covenant  for 
further  assurance.  The  assignees  filed  a  bill  to  set  the 
deed  aside,  and  the  trustees  filed  a  cross  bill  to  have  it 
confirmed.  Lord  Northington  in  the  latter  suit  held 
that  as  the  estate  was  bound  by  a  specific  covenant  for 
further  assurance  from  the  bankrupt,  and  as  the  assignees 
became  entitled  to  his  interest,  they  were  bound  to  con- 
vey all  their  estate  to  the  trustees,  and  decreed  accord- 
ingly. The  act  6  Geo.  4,  c.  16,  s.  65(&),  altered  the  law, 
and  provided  that,  instead  of  the  estate  passing  to  the 
assignees,  the  Commissioners  should,  in  the  case  of  an 
estate  tail,  convey  the  estate  at  once  to  the  purchaser. 
In  a  case  before  the  present  Vice-chancellor  of  England^ 
Ex  parte  Wi8e{c\  the  bankrupt,  supposing  himself  tenant 
in  fee  simple,  but  being  only  tenant  in  tail,  deposited  his 
title  deeds  by  way  of  equitable  mortgage.  It  was  contended 
that  the  act  6  Geo.  4,  c.  16,  had  made  a  difference,  and 
that  as  the  estate  did  not  vest  in  the  Commissioners,  the 
mortgagee  could  have  no  equity  against  them*  The 
Court,  however,  ordered  that  the  estate  should  be  sold 
subject  to  the  equitable  mortgage  (d). 

(a)  2  Bro.  C.  C.  S52,  note. 

(6)  See  anu,  p.  297,  note. 

(e)  Moot.  &  M'A.  65. 

(d)  Qasre,  however,  whether  this  order  did  not  letve  the  question  epen. 
See  the  whole  qaeetion  fully  discussed  and  all  the  authorities  cited  in  Sk 
^rf  SamtrvilU,  1  M.&  A.  408 ;  3  D.  &  C.  668,  where  the  CommiiaioBer's 
opinion  points  out  the  differences  between  the  0  Gtc,  4,  c.  16,  a.  66,  and  the 
3  ac  4  Will,  4,  c,  74,  ss.  56,  57,  then  about  to  come  into  operation. 


and  aaoiber. 
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Mr.  Lee  J  amicus  curicB.  A  case  of  this  kind  came  1646. 
before  Lord  Thurlow  in  Pye  v.  Dauhuz(a)y  where  the  j.^  ^^^ 
bankrupt  was  tenant  in  tail  and  made  a  mortgage  in  fee  ,^/j*^'^.^ 
with  a  covenant  for  further  assurance.  In  this  case  the 
counsel  for  the  defendant  laid  down  the  principle  on 
which  the  learned  Commissioner  appears  to  have  pro- 
ceeded, that  the  assignees  held  the  estate  for  the  general 
creditors,  and  not  for  the  mortgagee,  and  they  cited  a 
case  of  Beck  v.  Welsh  (ft),  where  the  Court  of  Common 
Pleas  had  so  held.  Lord  Thurlow  said  the  cases 
appeared  to  be  contradictory,  the  Court  of  Common 
Pleas  considering  the  statute  as  declaring  the  use  of  the 
bankrupt's  estate  for  all  his  creditors,  but  that  his  Lord- 
ship should  have  agreed  with  Lord  Northington,  con- 
ceiving the  object  of  the  statute  to  be  merely  for  the 
purpose  of  barring  the  issue  and  the  remainders  over, 
and  not  to  alter  the  disposition  of  the  estate  to  the 
prejudice  of  any  heirs  at  law  or  in  equity  prior  to  the 
bankruptcy.  The  case  stood  over  at  the  desire  of  the 
solicitor  general  (afterwards  Lord  Eldon),  but  Lord 
Thurlow  ultimately  decreed  that  the  assignees  should 
convey, 

The  Court  ordered  that  the  Commissioner  should  be 
at  liberty  to  execute  the  deed  of  confirmation,  and  that 
the  assignees  should  convey,  the  petitioner  paying  nil 
the  costs. 

(a)  8  Brtt,  C.  C.  606,  6Ui  tdik.  bj  Belt. 

(b)  1  WiU.  276. 
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1846. 

Ex  parte  LANE.— In  the  matter  of  LENDON  and 

LENDON. 

April  22. 

A  parol  agree-    1  HIS  was  a  petition  by  way  of  appeal  from  the  rejec- 

ment  is  suf-  .  /%  /»  i        i       ^  •  mi 

ficient  to  cod-     tion  of  a  proof  by  the  Commissioner.     The  bankrupts 

vert  a  separate  ^    ,  .  .     ,  .... 

into  a  joint  debt.  Were  father  and  son,  and  the  question  m  dispute  was 
oMDt  not'beiog  whether  a  certain  debt  originally  due  to  the  petitioner 
answer  Aedebi  ^^^  ^^®  father  alone  had  been  converted  into  the  joint 
wiiWn^SS"  debt  of  the  two.  The  petitioner  was  examined  viva 
F  **T  ^b  ^^^^  ^^^  ^^®  purpose  of  establishing  the  conversion  of 
the  creation  of    the  debt.    Her  evidence  was  to  the  effect  that  at  the 

a  new  debt  in 

consideration  of  formation  of  the  partnership  all  parties  considered  that 

tbe  former  being 

extinguished,     the  firm  became  liable  to  pay  the  debts,  that  one  of  the 

bankrupts  told  her  so,  and  that  she  assented,  and  that 
the  subsequent  transactions  proceeded  on  that  footing. 

Mr.  Swanston  and  Mr.  Kinglake  appeared  in  support 
of  the  petition. 

Mr.  Bacon  and  Mr.  Terrell  for  the  assignees  submitted 
that  evidence  of  a  parol  agreement  to  convert  the  debt 
was  insufficient,  the  agreement  being  to  charge  a  person 
upon  a  special  promise  to  answer  for  the  debt  of  another, 
and  therefore  required  to  be  in  writing  by  section  4  of 
the  Statute  of  Frauds.  This  objection  was  argued  sepi^* 
rately  from  the  rest  of  tbe  case. 

Mr.  Swanston  and  Mr.  Kinglake  in  support  of  the 
petition.  It  is  true  that  this  objection  has  never  before 
been  formally  taken,  but  it  is  disposed  of  impliedly  in 
several  cases,  such  as  Ex  parte  Jackson  {a),  Ex  parti 

(a)  I  Ves.jao.  141. 
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Peele(a),  Ex  parte  Bonbonu${b\  Ex  parte  William${c\        1846. 
Ex  parte  Clowes{d),  Ex  parte  Kedie(e).    The  reason       ^p"^. 
why  the  Statute  of  Frauds  has  never  been  held  to  apply        ^^^^' 
to  such  a  case  as  this  has  doubtlessly  been  that  the  agree- 
ment is  not  to  pay  the  debt  of  another,  but  that  it  is  a 
new  debt,  the  consideration  for  which  is  the  extinction  of 
the  former  debt. 

Mr.  Bacon  and  Mr.  Terrell  for  the  assignees.  It  is 
impossible  to  contend  that  a  contract  of  this  description 
is  not  a  special  promise  to  answer  the  debt  of  another. 
The  point  has  not  been  decided  by  any  of  the  cases 
cited,  for  in  none  of  them  is  the  Statute  of  Frauds 
referred  to.  And  this  has  been  caused  probably  by  the 
existence  in  all  these  cases  of  some  equitable  circum- 
stances which  prevented  the  party  from  relying  on  the 
statute,  as  in  the  familiar  case  of  a  part  performance  of 
an  agreement.  [The  CAief  Judge.  If  the  original  debt 
is  extinguished  how  can  the  Statute  of  Frauds  apply  ?] 
Here  no  stipulation  was  entered  into  on  the  formation  of 
the  partnership;  nothing  but  an  alleged  common  mistake, 
to  the  etkct  that  the  son  by  becoming  partner  became 
liable  to  the  father's  debts. 

The  Chief  Judge. — If  ^.  be  a  creditor  of  B.,  and 
B.  and  C.  purpose  to  enter  into,  or  have  entered  into, 
partnership,  and  say  to  ^.  ''  we  wish  this  debt  to  be  a 
debt  from  us  both  and  we  will  pay  it,"  and  A.  accedes  to 
that,  although  there  is  no  writing,  the  agreement  is  valid 
and  e£fectual,  and  is  not  impeached  or  affected  by  the 
Statute  of  Frauds.    The  effect  of  such  an  agreement 

(a)  6  Vet.  602.  (e)  Back,  13.  ($)  2  D.  &  C  32). 

(6)  8  Yes.  640.  (d)  Bro.  C.  C.  695. 

VOL.  I.  Y 
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1846.  is  to  extinguish  the  first  debt^  and  for  a  valuable  con- 
£z  parte  sideration  to  substitute  the  second  debt*  These  very 
^^^^'  words  need  not  be  used  by  the  parties^  if  there  is  sufficient 
to  show  that  the  intention  was  so ;  that  will  be  as  effectual 
as  if  the  most  formal  expression  had  been  given  to  the 
intention.  The  question  therefore  iS|  whether  there  is 
now  in  evidence  sufficient  to  satisfy  the  Court  as  a  judge 
of  fact  that  it  was  the  intention  of  the  bankrupt  and 
the  petitioner  to  substitute  the  joint  for  the  separate 
liability.  I  am  of  opinion  upon  the  evidence  that  all 
parties  considered  that  the  trade,  (as  the  petitioner  ex* 
pressed  herself^)  that  is,  the  trade  as  changed  by  the 
admission  of  the  son,  became  or  continued  to  be  indebted 
to  the  petitioner.  I  am  of  opinion  that  a  statement  to 
this  effect  was  communicated  to  the  petitioner  by  the 
bankrupts;  (her  uncle  and  cousini)  or  one  of  themi  that 
she  acceded  to  the  statement,  and  that  all  the  transactions 
between  the  parties  at  the  formation  of  the  partnership 
proceeded  on  that  basis.  There  is  sufficient  evidence 
to  convince  my  mind  that  it  was  in  effect  agreed  between 
the  three  that  the  separate  debt  of  the  father  should 
become  the  joint  debt  of  the  father  and  son*  The 
pecuniary  transactions,  after  the  partnership,  proceeded 
more  clearly,  if  possible ;  but,  at  all  events,  clearly  upon 
the  same  footing.  The  conclusion  therefore  at  which 
I  arrive  is,  that  if  any  sum  is  due  to  Miss  Lane  on  this 
account  it  is  a  joint  debt  from  both  the  bankrupts. 
The  costs  of  the  application  must  come  out  of  the  joint 
estate,  including  the  expenses  of  the  witnesses  coming, 
staying  and  returning. 
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Ex  parte  ANDREW  VAN  SANDAU.— In  the  matter 

of  MARTIN,  Brf^  i^ord 

and  Lyndhunt,  C. 

Ex  parte  PETER  BRUCE  TURNER  and  GEORGE      IEJ?' 
HENSMAN.— In  the  same  matter.  ^""^^  ^^i^®**' 

April  23, 1846. 

A  FORMER  hearing  of  the  first  of  the  above  petitioners  i.  Although  an 
is  reported  ante,  pp.  30,  55,  where  the  facts  are  stated,  ment  ihoaid 
On  the  dissolution  of  the  injunction,  the  action  in  the  ezpFeu  adjadi- 
Court  of  Queen's  Bench  proceeded,  and  the  demurrer  Sntem^i^M 
was  allowed  on  two  grounds,  Jirst,  that  it  did  not  appear  ^Van"  of*^' 
on  the  pleadings  that  Sir  George  Rose  was  a  ludge  of  «*?**»•  adjudi* 
the  Court  at  the  time  of  issuing  the  warrant ;  secondly,  sufficient 

•^    ground  for  dia- 

that  a  single  judge  of  the  Court  had  no  power  to  cause  charging  th^ 

order. 

any  one  to  be  arrested  by  his  individual  warrant  for  a     3.  Such  an 
contempt  of  the  Court  itself.     See  Van  Sandau  v.  Tur-  the  party  com. 
ner,  6  Q.  B.  773.    Mr.  Van  Sandau's  petition  now  came  the  costa  ^^h« 
on  again  to  be  heard  on  the  points  undisposed  of*  Sg,  but^not  uT 

Another  petition,  presented  by  Messrs.  Turner  and  ^^exMnS! 
Hensman,  also  came  on  to  be  heard  at  the  same  time.  „.i'  „^  ^ 

'  party  com* 

It  was  addressed  to  the  Lord  Chancellor  and,  after  setting  P*?»n|°K  ©b- 

'  ^  tamed  a  war* 

out  the  substance  of  all  the  proceedings  in  the  matter,  '•'»*  '?*■  **»?     . 

*  "  apprehension  of 

it  prayed  that  it  might  be  heard  at  the  further  hearing  of  ^be  party  or- 

dered  to  be  com* 

Mr.  Van  Sandau*^s  petition  of  appeal,  and  that  Mr.  Van  mitted  and  de- 

f,      •         ,  .  ,.  .  ,  1  A  ^i^cfwl  it  to  the 

Sandau,  his  attorney,  solicitor  and  agent,  and  every  of  officer  by  whom 
them,  might  be  restrained  by  his  Lordship's  order  and  in-  and  afterwazds' 
junction  from  further  proceedings  in  the  action,  and  from  coml^tted  was 
commencing  or  prosecuting  any  other  action  or  proceed-  hS^ownappi?- 

calion,  and 
fsrious  orders  were  made  founded  on  the  commitment,  and  it  afterwards  appeared  that  the 
warrant  was  by  an  oversight  not  sealed.    Held,  that  the  commitment  was  invalid — that  the 
consequential  orders  ought  to  be  discharged,  and  that  the  party  committed  was  entitled  to 
recover  damages  fn  im  the  party  obtaining  the  process. 

4.  On  a  petition  to  the  Court  of  Review  for  an  injunction  to  restrain  an  action  in  which  the 
plaintiff  has  demui  red  to  the  plea,  the  Court  mskes  a  qualified  order  restricting  the  plaintiff 
as  to  the  grounds  oi  demurrer.  On  appeal,  this  order  is  discharged,  and  the  respondents  present 
a  petition  to  the  L<  rd  Chancellor  for  an  unqualified  injunction.  Held  to  be  an  original  peti- 
tion, which  ought  not  to  be  presented  to  the  Lord  Chancellor,  and  dismissed  with  costs. 

y2 
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^2j       '^^S^  ®*  '*^  against  the  petitioners,  or  either  of  them,  in 
Ex  parte      respect  of  the  judgment  and  order  of  the  Court  of  Review 

Van  Sandau.       /tr^,  a    igaa 

Ex  parte  ^^  Tebruary  3,  lo44,  or  of  the  warrant  of  commitment 
and'aooiher.  ^^sued  in  pursuance  thereof,  or  of  the  imprisonment  of 
Mr.  Van  Sandau  under  or  by  virtue  of  the  judgment, 
order  and  warrant,  the  petitioners  being  ready  and  willing 
and  thereby  offering  to  abide  by  any  order  which  the  liOrd 
Chancellor  might  make  in  the  premises* 

In  the  course  of  the  hearing  the  warrant  of  commit- 
ment was  produced.     It  was  as  follows : — 

In  Bankruptcy.    Court  of  Review. 

In  the  matter  of  John  Martin,  a  Bankrupt. 

Whereas  by  an  order  of  this  Court,  made  in  the  above 
matter  upon  the  4th  day  of  February  last,  it  was  ordered 
that  Andrew  Van  Sandau,  in  the  said  order  mentioned, 
should  stand  committed  to  the  Queen's  Prison  for  his 
contempt :  These  are  therefore  to  will  and  require  you 
forthwith  upon  receipt  hereof  to  make  diligent  search 
after  the  body  of  the  said  Andrew  Van  Sandau,  and 
wheresoever  you  shall  find  him  to  arrest  and  apprehend 
him  and  him  safely  convey  to  the  Queen's  Prison,  there 
to  remain  until  the  further  order  of  this  Court,  willing 
and  requiring  all  mayors,  sheriffs,  justices  of  the  peace, 
beadboroughs,  constables  and  all  other  her  Majesty's 
loving  subjects  to  be  aiding  and  assisting  to  you  in  the 
due  execution  of  the  premises  as  they  tender  her  Majesty's 
service,  and  will  answer  the  contrary  thereof  at  their 
peril,  and  this  shall  be  to  you  and  any  of  you  who  shall 
do  the  same  a  sufiicient  warrant.  Dated  the  19th  day  of 
February,  1844.  (Signed)     Geo.  Rose,  (l.s.) 

To  Mr.  William  Henry  Allen, 

Tipstaff  of  the  Court  of  Review. 
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It  appeared  however  that  the  warrant  was  not  sealed*  ISiS. 

the  wafer  having  been  prepared  upon  it  for  the  seal  of  -^^  pg^te 
the  Court,  but  no  impression  of  the  seal  being  visible. 


On  Mr.  Swanston  proceeding  to  open  Messrs.  Turner 
and  Hensman's  petitioui  Mr.  Bagshawe  and  Mr.  Rolt  for 
Mr.  Van  Sandau  took  a  preliminary  objection  that  the 
petition  was  an  original  one,  and  ought  not  to  have  been 
presented  to  the  Lord  Chancellor  but  to  the  Court  of 
Review.  They  referred  to  £!x  parte  Benson  (a),  JEz 
parte  Low  (b),  Ex  parte  Stubbs  (c). 

Mr.  Swanston,  Mr.  Kenyan  Parker  and  Mr.  Simon  in 
support  of  the  petition.  This  is  not  substantially  an  ori- 
ginal petition,  it  is  in  the  nature  of  an  appeal.  It  would 
be  roost  inconvenient,  when  the  question  is  under  discus* 
sion  here,  to  go  again  to  the  Court  of  Review. 

The  Lord  Chancellor  held  that  the  petition  was 
irregular  and  dismissed  it  with  costs. 

The  further  hearing  of  Mr.  Van  Sandau*i  petition  then 
proceeded. 

Mr.  Bagshawe  and  Mr.  Rolt  for  Mr.  Van  Sandau. 
The  Court  of  Queen's  Bench  has  decided  that  the  war« 
rant  under  which  Mr.  Van  Sandau  was  committed  is  an 
invalid  instrument,  being  under  the  hand  of  one  judge  of 
the  Court  only.  It  appears  further  that  it  is  invalid  on 
another  ground,  viz.,  that  there  is  no  seal.  The  31st  of 
the  rules  and  orders  of  the  Court  of  Bankruptcy  of 

(«)  1  D.  &  C.324.  (e)  Mont.  &  Ch.  611 ;  3  Dea.  549^ 

(h)  1  M.  &  A.  189;  1  D.  &  C.  30  ;  1  Coop.  Sel.  Cat.  164. 


Van  Sandau. 

Kx  parte 

Turner 

and  aootbsr. 


806  CASES  IN  BANKRUPTCY. 

^^^^-        January  12th,  1832,  provide  that  all  the  proeess  of  the 


Sijarta      Court  of  Review  shall  be  under  the  seal  of  the  Court  of 
SsMitc  '  Bankruptcy.    The  commitment  was  consequently  illegal, 
a^iMiher     *^^  ^^^  ^^^  orders  and  proceedings  consequent  upon  it 
are  bad  and  must  be  discharged  with  costs. 


Mr.  SuHiMton,  Mr.  Kenyan  Parker  and  Mr.  ^imoji 
for  the  respondents.  By  the  course  which  the  appellant 
has  taken  in  the  action,  the  points,  on  which  your  Lord- 
ship desired  to  be  assisted  by  the  decision  of  a  Court  of 
law,  remain  untouched.  The  Court  of  Queen's  Bench 
has  not  decided  that  the  order  of  commitment  contains 
no  sufficient  adjudication  of  a  contempt  having  been 
committed,  nor  has  that  Court  decided  that  a  single  judge 
of  the  Court  of  Review  cannot  commit.  The  decision 
turned  on  the  pleadings  merely.  Your  Lordship  could 
not  decide  against  the  validity  of  the  order  on  the  ground 
that  it  contains  no  express  adjudication  without  impeach- 
ing the  validity  of  the  forms  which  have  been  used  both 
in  Bankruptcy  and  in  the  Court  of  Chancery  for  years. 
The  common  form  of  commitment  for  breach  of  an  in- 
junction contains  no  adjudication,  It  merely  states  the 
facts  which  constitute  the  contempt;  SetononJDeeree9{a\ 
And  there  can  be  no  doubt  that,  on  search,  many  pre- 
cedents might  be  found  of  orders  of  commitment  in 
Chancery  in  which  there  is  no  adjudication. 

Next,  as  to  the  direction  that  the  appellant  should 
pay  costs,  charges  and  expenses.  That  is  also  disposed 
of  by  the  constant  course  of  practice  in  chancery  and 
bankruptcy.  In  Sullen  v.  Ovey  (ft),  where  a  motion 
was  made  to  commit  a  party  for  a  breach  of  an  injunc- 
tion, the  Court  thought  the  breach  not  contemptuous 

(a)  p.  434.  (6)  16V«i.l41. 
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and  did  not  commit;  but  ordered  the  defendant  to  pay       l^^^* 
the  costs.    A  similar  order  was  made  in  Leonard  v.       ex  parte 

Atwellia);  and  in  Bishop  v.  Willis  (b),  a  solicitor  who  ^^^^^\'l^''' 
had  put  counsel's  name  to  an  answer  without  authority      Turnib 

aDdanotber. 

was  committed,  and  ordered  to  pay  the  costs  incurred  in 
respect  of  scandalous  matter  in  the  answering.  All 
these  cases  show  that  the  Court  has  power  to  order  a 
party  guilty  of  contempt  to  pay  costs  without  such  an 
order  being  made  a  condition  of  his  discharge. 

The  want  of  a  seal  to  the  warrant  arose  from  some 
neglect  in  the  officer,  and  cannot,  in  this  jurisdiction,  be 
held  to  invalidate  the  process. 

Mr.  Bagskawe  in  reply.  In  none  of  the  cases  referred 
to  was  any  adjudication  necessary,  the  committal  being  for 
a  violation  of  an  order  of  the  Court.  Even  if  the  order 
here  were  sanctioned  by  the  practice  in  bankruptcy,  the 
Court  of  Queen's  Bench  has,  in  Green  v.  Elgie  (c), 
decided  that  such  orders  are  invalid. 

Lord  Chancellor.  —  Before  deciding  this  case  I 
should  wish  to  see  precedents  of  orders  of  commitment 

It  was  afterwards  agreed  that  the  whole  matter,  in- 
cluding the  damages  and  costs  in  the  action  at  law, 
should  be  decided  by  the  Lord  Chancellor,  and  that  the 
action  should  not  proceed. 

On  this  day  the  case  came  on  to  be  argued  as  to  July  29, 1845< 
damages  and  costs. 

(a)  17  Ves.  386.        (6)  5  Bea.  83»  n.  (d).  (c)  5  Q.  B.  99. 
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1846.  Mr.  Humfrey  and  Mr.  Simon  for  the  respondents.. 

Ex  parie  Messfs.  Turner  and  Hensman  ought  not  to  be  ordered 

Van  Sanoau.  ^^  pj^^  ^^^y  damages  or  costs.     They  only  put  in  motion 

Turner  a  Court  of  competent  jurisdiction,  against  which  a  con- 

and  anoUier.  *  *  o 

tempt  had  been  committed.     The  proceedings  thence- 
forth were  those  of  the  Court  to  protect  its  own  autho- 
rity.    In  West  V.  SmaUwood  (a),  a  master  went  before  a 
magistrate  and  laid  an  information,  under  the  Masters 
and  Servants'  Act,  against  a  builder,  whom  he  employed. 
The    magistrate,    thinking    that    he    had   jurisdiction, 
granted  a  warrant,  and   the  master  accompanied  the 
officer  who  executed  the  warrant  and  pointed  out  the 
builder  to  him.     It  turned  out  that  the  magistrate  bad 
no  jurisdiction,  but  tlie  master  was  held  not  liable  in 
trespass,  no  malice  having  been  proved.    Baron  Bolland 
there  said  'Mn  the  case  of  an  act  done  by  a  magistrate, 
the  complainant  does  no  more  than  lay  before  a  Court 
of  competent  jurisdiction  the  grounds  on  which  he  seeks 
redress,  and  the  magistrate,  erroneously  thinking  he  has 
authority,  grants  the  warrant."    So,  in  this  case,  Messrs. 
Turner  and  Hensman  did  no  more  than  bring  before  the 
Court  the  fact  of  the  contempt  having  been  committed. 
All  that  followed  was  done  by  the  Court.     In  Cooper 
V.  Harding  {Jb)  the  solicitor  to  a  fiat  applied  to  a  Com- 
missioner in  bankruptcy  for  a  warrant  to  apprehend  a 
person  who  refused  to  come  and  be  examined  unless 
his  expenses  were  tendered.     He  obtained  the  war- 
rant and  caused  the  messenger  to  arrest  the  person. 
Although  in  that  case  the  Commissioner  had  said  that 
the  expenses  ought  to  have  been  tendered,  and  that 
the  parties  must  take  the  warrant  on  their  own  respon- 

(a)  a  Meet.  &  Well.  418.  (6)  9  Jvriii,  777. 
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sibility,  yet  the  Court  held  that  the  solicitor  was  not        1346. 
liable  in  an  action  of  trespass  for  false  imprisonment.  ^^     ^^ 

Van  Sand  a  v. 
Ex  parte 

Mr.  Cleashy  for  Mr.  Van  Sandau.  The  only  question  Turner 
18^  Whether  an  action  of  trespass  is  maintainable  against 
a  person  who  actively  interfeies  and  procures  the  impri- 
sonment of  another  under  a  process  which  is  invalid. 
That  question  is  settled  beyond  controversy.  Barker 
y.  Braham  (a),  Codringion  v.  Lloyd  (i).  The  case  is 
just  the  same  as  if  Messrs.  Turner  hnii  Hensman  had 
requested  Sir  George  Rose  to  issue  a  paper  authorizing 
the  messenger  to  take  Mr.  Van  Sandau  into  custody. 
They  bespoke  the  order,  and  charged  Mr.  Van  Sandau 
with  the  costs  of  it  among  the  costs  which  he  was 
ordered  to  pay  to  them.  If  a  process  is  set  aside,  the 
party  moving  for  it  is  liable.  In  West  v.  Smallwood  the 
party  would  have  been  held  liable  if  his  participation  in 
the  proceedings  had  been  proved,  and  the  same  remark 
applies  to  Cooper  y.  Harding. 

Mr.  Humfrey  in  reply. 

Cur,  adv,  vuU. 

The  Lord  Chancellor. — It  has  been  agreed  between  at^h  33, 1846. 
the  parties  in  this  case  that  all  the  matters  in  contro- 
versy between  them,  including  the  action  in  the  Court 
of  Queen's  Bench,  should  be  left  to  my  decision^  and  I 
have,  in  order  to  prevent  further  litigation,  undertaken 
the  task  of  finally  settling  these  disputes. 

The  first  question  to  be  considered  is  the  validity  of 
the  order  of  commitment  of  the  4th  February,  1844'. 
The  ord6r  recites  a  petition  charging  Mr.  Van  Sandau 

(a)  3  Wilt.  358.  (6)  8  Ad.  &  £11.  449. 
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1846.        with  having  written  and  published  a  libel  reflecting  on 


-,  the  conduct  of  the  petitioners  as  solicitors  in  a  matter 

Vak.Sandau.   depending  in  the  Court  of  Bankruptcy  and  upon  the 

Ex  ptrUt 

TvRNBR       learned  Chief  Judge  of  the  Court  of  Bankruptcy. 

The  libel  is  set  out  in  a  schedule  to  the  petition  and 
in  the  order^  and  the  petitioners  pray  that  Mr.  Van 
Sandau  may  be  committed  to  the  Queen*s  Prison  for  his 
contempt  of  the  Court,  and  that  a  warrant  may  issue  for 
that  purpose,  and  that  Mr.  Van  Sandau  may  be  ordered 
to  pay  to  the  petitioners  the  costs,  charges  and  expenses 
of  that  application  and  incident  thereto. 

When  this  case  was  before  me  on  a  former  occasion 
I  observed  that  the  main  question  as  to  the  validity  of 
the  order  would  depend  upon  the  consideration  as  to 
whether  there  was  in  this  case  a  sufficient  adjudication 
of  a  contempt  having  been  committed. 

The  order  is  in  these  terms :  That  the  said  Andrew 
Van  Sandau  do  stand  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  for  his  contempt  of  this 
Court  in  writing,  printing  and  publishing  the  aforesaid 
printed  paper  so  set  out  as  aforesaid  in  the  schedule  to 
the  said  petition. 

The  sufficiency  of  the  order  was  questioned  in  the 
action  which  was  then  depending  in  the  Court  of  Queen's 
Bench.  The  learned  judges  of  that  Court  did  not,  how- 
ever, decide  the  point ;  defects  in  the  warrant  of  com- 
mitment rendered  it  unnecessary.  The  question  there- 
fore still  remains  to  be  determined.  It  was  said  on  the 
part  of  the  respondents  that  when  the  Court  orders  a 
party  to  be  committed  for  his  contempt  in  writing  and 
publishing  a  paper  which  is  set  out  in  the  order,  this 
amounts  to  an  adjudication.  It  was  contended  that  it 
was  a  sufficient  averment  that  he  hitd  written  and  pub- 


and  tnethw. 
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lithed  the  paper  so  act  out,  and  that  in  so  doing  he  had        1 846. 
been  guilty  of  a  contempt.     If  this  form  of  order  had      ^  ^^^^ 
been  used  for  the  first  time  upon  the  present  occasion,  ^*![  Sawdau. 

Ex  |iarle 

and  there  were  no  precedents  to  appeal  to  on  the  subjecti      .'^^J^'lfJ^ 
I  should  have  come  to  the  conclusion  that  the  order  was 
insufficient.     I  should  have  considered  it  necessary  that 
there  should  have  been  a  direct  and  distinct  adjudication, 
and  not  by  way  of  inference  and  argument  merely,  that 
the  party  accused  had  committed  the  act  complained  of 
and  that  such  act  was  a  contempt  of  the  Court ;  that  tlie 
order  ought  in  these  respects  to  have  contained  precise 
statements  corresponding  in  substance  with  the  order  of 
Lord  Cotienham  in  the  case  of  Mr.  Leehmere  Charlton^ 
of  Lord  Brougham  in  WellesUy  v.  The  Duke  of  Beau^ 
fifrtf  of  Lord  Hardwicke  in  the  case  of  Martin,  in  1747, 
and  of  the  same  learned  judge  in  some  other  cases ;  but 
I  find  upon  inquiry  and  upon  examination  of  the  pre- 
cedents in  cases  of  commitment  for  contempt,  that  there 
are  so  many  Instances  at  different  periods  upon  the  records 
of  the  Court  in  which  the  form  used  in  the  present  ease 
has  been  adopted,  and  without  question,  that  I  think  I 
should  not  be  justified  in  discharging  the  order  upon 
this  objection. 

In  the  case  of  the  printer  of  the  St.  James's  Evening 
Post  (a),  it  appears  that  certain  libellous  observations  had 
been  published  relative  to  the  proceedings  and  parties  in 
a  cause  depending  in  the  Court  of  Chancery.  Complaint 
was  made  to  the  Court,  and  it  was  prayed  that  the  par- 
ties might  stand  committed  to  the  prison  of  the  Fleet, 
which  was  ordered  accordingly.  The  order  is  in  sub- 
stance the  same  as  in  the  present  case.  After  stating  the 
complaint  and  referring  to  the  evidence,  it  runs  thus: — 

(a)  2  Atkins,  469. 
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1846.        a  i(  |g  ordered j  that  Mary  Read  and  John  Huggv/wm 


£z  iwrie  for  their  contempt  of  this  Court  do  stand  committed  to 
^Ex  *''^^"*  the  prison  of  the  Fleet,"  So  in  Morgan  \.  Jones,  1745, 
TvRNEK  before  the  same  learned  judge  (Lord  Hardwiche),  the 
charge  was  that  Lettice  Jones  had  beaten  the  person 
who  had  served  a  subpoena  upon  her.  The  order,  after 
stating  the  complaint  set  forth  in  the  affidavit,  proceeded 
thus: — ''It  is  ordered,  that  the  said  Lettice  Jones  be 
committed  to  the  prison  of  the  Fleet  for  her  contempt 
in  beating  the  person  who  came  to  serve  the  said  sub- 
poena." So  in  Totherby  v.  Preston,  also  before  Lord 
Hardtoicke,  on  the  36th  March,  1748,  the  complaint  was 
that  Purnell  had  married  a  ward  of  the  Court,  and  it 
was  ordered  that  Purnell  for  the  said  ofience  should 
stand  committed  to  the  prison  of  the  Fleet.  A  like  form 
of  order  was  adopted  in  a  similar  case  by  the  Lord 
Chancellor  in  November,  1751,  and  by  Lord  Eldon  in 
the  case  of  Priestly  v.  Lamb,  reported  in  5  Vesey,  4£0* 

In  the  matter  of  Quick,  20th  December,  1806,  the 
petitioner  complained  of  the  publication  of  a  case  then 
before  the  Court  accompanied  with  reflections  on  the 
Court  and  the  parties.  It  was  ordered  (as  in  the  present 
instance  without  any  express  adjudication)  that  T%onuu 
Crowe  and  Mary  his  wife,  for  their  contempt  in  writing 
and  causing  the  said  writing  to  be  printed  and  published, 
and  the  said  James  Delahay  for  his  contempt  in  printing 
and  publishing  the  same,  do  stand  committed  to  the 
prison  of  the  Fleet. 

It  is  unnecessary  to  proceed  further  in  citing  prece- 
dents of  this  nature;  for  although  I  consider  the  form 
of  the  order  adopted  by  Lord  Cottenham  in  Lechmere 
Charlton's  case  and  the  other  forms  to  which  I  before 
referred  as  the  more  proper  and  correct  forms,  yet  I  can« 


and  another. 
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not  venture  in  the  face  of  these  precedents  to  discharge        1846. 
the  present  order  as  insufficient  and  invalid.  ^^  "^ 

Another  objection  made  to  the  order  is,  that  it  directs   Van  Sandau. 
the  pajrment  by  Mr.  Van  Sandau  of  the  costs  of  the      Turner 
application*     It  certainly  is  not  usual  in  cases  of  com- 
mitment for  contempt  to  direct  in  the  order  of  commit- 
ment that  the  party  committed  should  pay  the  complain- 
ant's  costs. 

The  ordinary  course  is  to  confine  the  order  merely  to 
the  commitment ;  but  when  the  party  applies  to  be  dis- 
charged, the  Court,  if  it  thinks  proper,  directs  the  pay- 
ment of  the  costs  as  a  condition  of  his  liberation.  I 
have  been  furnished  with  many  precedents  upon  this 
subject,  some  of  them  in  cases  of  great  and  aggravated 
misconduct,  in  all  of  which  the  order  of  commitment  is 
silent  as  to  the  costs,  but  which  were  afterwards  ordered 
to  be  paid  as  a  condition  of  the  offender's  discharge. 

But  although  this  is  the  usual  course  of  proceeding, 
yet  as  the  Court  of  Review  had  jurisdiction  over  the 
subject-matter  of  the  petition,  it  had  a  right  to  adjudicate 
as  to  the  costs  in  the  order  of  commitment  by  its  general 
authority.  In  cases  where  application  is  made  to  com* 
mit  for  a  contempt  in  the  breach  of  an  injunction,  and 
the  Court  decides  that  a  breach  has  been  incurred,  but 
not  a  contemptuous  breach,  and  there  is  consequently  no 
commitment,  the  Court  will  order  the  defendant  to  pay 
the  costs  of  the  application ;  Bullen  v.  Ovey  (a).  Leo* 
nard  v.  Attwtllijb)  is  another  case  to  the  same  effect. 
The  inference  from  these  cases  is,  that  the  postponement 
of  any  order  as  to  the  costs  where  the  party  is  committed 
is  merely  a  rule  of  convenience,  and  not  binding  on  the 
Court*    A  further  objection  has  been  made  under  this 

(a)  16  Vet.  141.  (6)  17  Vat.  385. 
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1846.       headi  that  the  order  is  not  confined  to  costs  but  directs 


the  payment  also  of  the  petitioner's  charges  and  ex* 

Van  Sandav.  penses.     I  think  the  order  ought  not  to  have  gone  to 

TuRMBR       this  extent,  I  must  therefore  direct  it  to  be  varied,  by 

an  aDo  w,    ^^i^^^g  Q^^  j-jj^  vrords  ''charges  and  expenses."    The 

consequence  will  be,  that  if  Mr.  Van  Sandau  insists 
upon  it|  there  must  be  a  new  taxation  under  this  order; 
in  other  respects  the  order  must  be  affirmed. 

Next  as  to  the  order  of  the  8th  February,  1841 ;  it  was 
founded  upon  an  application  to  vary  the  minutes  of  the 
former  order,  but  not  upon  the  ground  to  which  I  have 
just  adverted.  There  is  no  reason,  therefore,  to  disturb 
this  order,  more  especially  as  the  minutes  have  no  longer 
any  operation,  the  order  founded  upon  them  having  been 
passed  and  entered.  There  is  nothing  to  impeach  the 
other  order  of  the  same  date,  the  8th  February,  1844, 
or  the  two  orders  of  the  17th  of  the  same  month  of 
February. 

This  brings  me  to  the  consideration  of  the  warrant 
under  which  Mr.  Van  Sandau  was  arrested,  and  which 
bears  date  on  the  19th  February,  1844.  The  ori* 
ginal  warrant  was  produced  at  the  hearing.  By  some 
mistake  or  negligence,  the  seal  of  the  Court  was  not 
affixed  to  it.  This  is  contrary  to  the  31st  order  of  the 
rules  and  orders  of  the  12th  January,  1882,  which 
requires  that  the  process  of  the  Court  should  be  under 
the  seal  of  the  Court.  Without  therefore  entering  into 
the  consideration  of  the  other  objections  which  were 
argued  at  the  bar,  I  am  of  opinion  that  this  defect  ren- 
dered the  warrant  invalid.  Mr.  Van  Sandau  afterwards 
applied  for  his  discharge ;  two  orders  of  the  same  date, 
vis.  the  2l8t  February^  1844,  the  one  a  conditional  and 
the  other  an  absolute  order,  were  made  for  his  discharge. 
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Considering  that  he  had  been  apprehended  under  an       18^6. 
insufficient  warrant,  I  think  I  ought  to  discharge  the       ex  parte 
conditional  order.    The  other  of  course  must  remain,   ^^ij  Sandau. 

£x  parte 

The  consequence  of  discharging  the  conditional  order       Turner 

^  o    o  ^^  anoiber. 

will  be^  that  Mr.  Van  Sandau  will  be  entitled  to  receive 
back  the  costs  of  that  order. 

The  only  question  that  remains  to  be  decided  relates 
to  the  action  depending  in  the  Court  of  Queen's  Bench. 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict 
against  the  defendants  upon  the  issue  joined  on  the  plea 
of  not  guilty.  But  adverting  to  all  the  circumstances 
before  me,  and  to  the  fact  that  the  action  could  have 
been  maintained  only  in  consequence  of  a  defect  in  the 
course  of  the  proceedings,  I  think  very  moderate  da- 
mages will  be  sufficient  to  satisfy  the  justice  of  the  case. 
I  accordingly  shall  assess  such  damages  at  lOZ.  upon  the 
whole  record,  and  direct  the  taxing  master  of  the  Court 
of  Bankruptcy  to  tax  the  costs  of  the  action  as  they 
would  be  taxed  in  the  Court  of  Queen's  Bench  (a). 

(a)  After  the  judgment  was  concluded, 

The  Lord  Cbancbllor  said,  that  for  a  particular  reason  he  wished  to 
mikf  an  oUervatioD  upon  a  sUtement,  reported  to  have  been  made  at  s 
former  bearing  of  this  case  (anU,  p.  56),  viz.  that  his  Honor  the  Chief 
Judge  declined  introducing  into  the  special  case  facts  which  the  appellant's 
eoQDfel  considered  important.  The  case  had  been  referred  to  Sir  Oeorgt 
Bttt  to  be  setUed  as  to  some  portion  of  it,  and  had  never  come  before  his 
Honor  the  Chief  Judge  to  be  finally  settled  j  consequently,  that  learned 
judge  could  not  possibly  have  rejected  any  passage  from  it,  and  the  state- 
ment must  have  arisen  from  a  misapprehension  of  the  counsel  or  of  the 
reporter. 

Mr.  BagshmB§  said  he  bad  considered  himself  warranted  in  making  the 
statoroent  in  question  by  the  circumstance  that  his  Honor  the  Chief  Judge, 
ia  the  discussions  respecting  the  settlement  of  the  special  case,  intimated  his 
opiaioa  that  the  original  judgment  in  Es  parte  OlaitUr,  which  had  led  to 
tbo  pttblicatioii  in  question,  onght  not  to  be  set  out ;  and  by  a  note  in  the 
aiaigin  of  the  draft  special  case  itself,  so  far  as  it  had  been  settled  by  Sir 
Ge9rg§  Ito$e,  stating  that  the  Chief  Judge  bad  directed  the  judgmeat  in  JEx 
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1846. 


Ex  parte  THOMAS  SEDDON  BARTON  and 
JAMES  JENKINS  BIRCHALL.— In  the  mat- 
ter  of  HENRY  CHARLES. 

April  29. 

A  purchase  by  XHE  petitioners  were  sharebrokers  at  Manchester, 
•uaooe  of  the  and  they  now  appealed  from  the  rejection  of  a  proof 
tomer,  of  shares  tendered  by  them  under  the  following  circumstances* 
ISirwSJI'iom^^^  On  the  14th  of  October,  1845,  the  petitioners  received 
Sonaiiy  roris-  instructions  from  the  bankrupt  to  purchase  for  him  fifty 
tered,  A«w        shares  in  a  company  called  the  Boston,  Newark  and 

not  ilie^a],  but  r     ^  » 

*  «afficicot  Sheffield  Railway  Company,  which  was  provisionally  re- 
Admission  of  a    gistered  according  to  the  act  7  &  8  Vict.  c.  110.    They 

proof  tendered  i  .  i 

by  the  brokers  made  the  purchasc  accordingly  for  315L  128, 6cf.,  which 
occasioned  they  paid,  and  on  the  same  14th  of  October  they  com* 
comp]etion*of  municated  to  the  bankrupt  the  fact  of  such  purchase 
tb^cistomer!'^  having  been  made  on  his  behalf. 

The  bankrupt  not  having  paid  for  the  shares,  the 
petitioners  sold  them  on  the  7th  of  November  for  171/. 
17s.  6d.f  and  on  the  same  day  communicated  to  the 
bankrupt  the  fact  of  such  sale.  For  the  deficiency  of 
143Z.  IBs.  they  tendered  a  proof  under  the  fiat,  which 
was  rejected  by  the  Commissioner,  but  it  did  not  appear 
on  what  grounds.  They  now  prayed  that  the  proof 
might  be  admitted.  In  support  of  the  petition,  it  was 
sworn  that  the  bankrupt  authorized  the  resale,  but  this 

part4  Glai$itr  to  be  omitted.    There  had  been  no  intention  to  misrspreatDt 
anything. 

1  he  Lord  Cbamcslmr  said,  he  was  qaite  sure  of  that,  and  bt  ahottM 
not  himself  have  thought  any  explanation  necessary,  as  it  was  no  impatatios 
upon  a  judge  to  say  that  he  declined  introducing  into  a  special  case  some- 
thing which  he  considered  immaterial.  However,  in  this  case,  it  was  clear 
that  the  passage  could  not  have  been  rejected  from  the  special  case  by  his 
Honor  the  Chief  Judge,  as  the  matter  had  not  arrived  %t  the  suae  at  which 
such  rejecti^p  could  hive  taken  place. 
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was  denied  by  the  affidavit  of  the  bankrupt.  The  rules  1846. 
of  the  Manchester  Stock  Exchange  were  put  in  evi-  ex  parte 
dence,  containing  among  others  the  following :  34.  The  d^"?b  r 
buyer  of  shares  or  stock  requiring  transfer  (or  not  trans* 
ferable  to  bearer)  shall  render  to  the  seller  the  name  of 
the  transferee  within  six  clear  business  days  from  the 
day  of  sale,  or  in  default  thereof  the  seller  shall  be  at 
liberty  to  insert  the  name  of  the  buying  broker,  after 
having  given  him  twenty-four  hours  notice  in  writing  of 
such  his  intention.  Shares  or  stock  sold  shall  be  paid 
for  before  four  o'clock  p.m.  on  the  third  business  day 
after  the  buyer  has  been  served  with  a  notice  that  they 
are  ready  for  delivery,  failing  in  which  a  resale  may  take 
place  at  the  close  of  the  second  meeting  on  the  following 
or  fourth  day.  38.  All  losses,  costs  and  charges  occa- 
sioned by  selling  out  or  buying  in  of  stock  or  shares 
shall  be  borne  and  paid  by  the  party  in  default. 

The  bankrupt  however  deposed  that  he  was  ignorant 
of  the  rules  of  the  Stock  Exchange. 

Mr.  Russell  and  Mr.  CholmeUyj  in  support  of  the 
petition,  cited  Young  v.  Smith  (a)  and  Mitchell  v.  New- 
ark  (ft). 

Mr.  Bacon  and  Mr.  Rolt  for  the  assignees.  It  is  un-* 
derstood  that  these  cases  are  the  subject  of  appeal,  and 
it  cannot  be  regarded  as  settled  that  the  act  7  &  8  Vict. 
c.  110,  s.  S6,  does  not  extend  to  railway  companies. 

The  Chief  Judge. — The  petitioners  in  this  case  have 
claimed  a  small  sum  upon  a  transaction  which  is  alleged 
to  be  illegal  by  reason  of  the  provisions  of  a  statute 

(a)  4  Railway  Cases.  (6)  10  Jur.  319. 

VOL.  I.  Z 
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1846.       passed  in  the  year  1844>  i  a  stattttei  Ibe  mtefpreUlkm  ef 
£x  parte      which  in  several  respects  seems  fairly  open  to  oon^ 
and  mth«r«    siderable  difference  of  opinion.     I  think  that  the  burden 
of  establishing  the  alleged  illegality  lies  upon  those  who 
assert  it.    The  only  decision  produced  upon  the  point  is 
one  pronounced  in  January  in  this  yeafi  and  is  ihe  una- 
nimous decisioti  of  the  Court  of  Exchequer^  that  Court 
consisting  at  the  time  of  three  judges^  tind  the  judgment 
being  in  favor  of  the  legality  of  such  a  transaction  as  this 
ii^.    Upon  a  meire  question  of  prodf^  under  such  an  aet 
of  parliament  as  thisi  ought  I  not^  whatever  my  own 
doubts  may  bci  to  follow  that  case  as  An  exposition  of 
the  law  until  it  shall  receive  a  di£&rent  construction  ?    I 
am  of  opinion^  without  expressingi  and  indeed  without 
forming,  any  judgment  of  ray  own  upcm  the  true  eon* 
struction  of  the  act|  that  the  better  mode  Of  performing 
my  duty  will  be  to  abide  by  the  decision  of  the  Cotart 
of  Exchequer.    I  give  no  opinion  of  i&y  own^    I  thlflk 
it  a  very  diiBcult  and  very  doubtful  question*    I  do  hot 
know  upon  what  ground  the  learned  Commissioner  pro- 
ceeded.    The  parties  must  be  at  liberty  to  go  before  the 
Comtnissioner  and  establish  such  proof  tts  they  may  be 
able,  and  the  statute  is  not  to  be  considered  as  a  ground 
of  objection,  or  as  rendering  the  transaction  illegal.  The 
assignees  do  not  admit  that  the  sale  was  authofiaed  by 
mercantile  usage.    If  they  object  to  the  proof  of  the  losi 
upon  the  sale,  the  petitioners  may  deliver  the  scripi  and 
prove  for  the  whole  purchase  money. 

The  assignees,  by  their  counsel,  elected  to  have  the 
proof  made  of  the  deficiency. 
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1846. 


Ex  parte  ALFRED  BISHOP  BUTTERFIELD.— 
In  the  matter  of  MARY  BUTTERFIELD  and 
THOMAS  ARCHER  BUTTERFIELD. 

.  May  6. 

A  TESTATOR  named  Thomas  Butterfield  carried  on  a  teitator  di. 
at  Royiton  the  business  of  a  draper  up  to  the  time  of  Ihouidbe^iawfui 
his  death,  which  happened  in  the  month  of  June,  1882.  J^Lb  i^htr^ 

By  his  will  he  devised  all  his  freehold  estates  to  his  ^Ws  b^V 
executors  in  trust  for  sale,  and  he  gave  to  his  executors  ??*'  *"?  ^^l  ^^ 

^  nis  assets  not 

and  the  survivors  and  survivor  of  them,  and  the  heirs  of  il^^^^ . 

'  GQOQU,  so  ]ong 

such  survivor,  power  to  sell  his  copyhold  estates,  and  *^  ^he  should 

;  ^^  '  think  fit  if  she 

directed  that  the  proceeds  of  such  sale  should  become  should  continue 

^  ,  ,  ,  ,      A  1  .  ,      his  widow,  and 

part  of  his  personal  estate ;  and  after  makmg  certain  appointed  her 
specific  bequests  out  of  his  personal  estate,  he  bequeathed  executor  and 
the  residue  thereof  to  his  executors  in  trust  tliereout  to  ^o^took  'Se 
pay  a  certain  annuity  and  certain  legacies,  and,  among  Sip  wurhcrYn 
others,  legacies  of  1500/.  to  each  of  his  children  who  {Je  *  bolii' S-^ 
should  be  living  at  his  decease,  or  born  in  due  time  ^»n«  bankrupu. 

°  '  Held,  that  the 

afterwards,  on  their  attaining  their  respective  ages  of  ?»eofthe60oo/. 

®  *^  ®  in  this  trade  was 

twenty-one  years,  and  to  pay  the  interest  and  yearly  not  an  employ- 
ment of  it  in 

produce  of  all  the  residue  of  his  personal  estate,  and  the  the  testator's 

_  ^,,  ,  t.        ./.jir         Tk  y»»»  business  accord- 

produce  of  his  real  estate,  to  his  wife  Mary  Butterfield  log  to  the  direc- 

(one  of  the  bankrupts)  for  her  life,  and  after  her  death  butwas  a  breach 

upon  trust  to  pay  and  divide  his  said  real  and  personal  proormight  be 

estate  among  his  children  as  therein  mentioned.    And  j^-^^teS"^^ 

his  said  will  contained  the  following  proviso  or  bequest : 

— ^'^And  I  hereby  direct  and  declare  that  it  shall  be 

lawful  for  my  said  beloved  wife  to  retain  in  her  hands, 

and  to  use  and  employ  any  sum  or  sums  of  money,  not 

exceeding  6000/.  in  the  whole,  in  carrying  on  the  trades 

or  businesses  in  which  I  may  be  engaged  at  my  decease, 

z2 


SaO  CASES  IN  BANKRUPTCY. 

1846.  or  any  part  thereof,  for  and  during  so  long  a  dme  as  she 
Ex  parte  ^^^  think  fit,  if  she  shall  continue  my  widow.  And  I 
BuTTBRFisLD.  iJifect  that  all  the  rest  of  my  personal  estate,  except  the 
said  6000/.,  shall  be  converted  into  money  and  laid  oat 
in  government  or  real  securities  in  the  names  of  my 
executors  as  soon  as  conveniently  may  be  after  my 
decease ;  but  in  case  my  said  wife  shall  marry  again  after 
my  decease,  then  and  in  that  case  I  direct  that  the  said 
6000/.  be  no  longer  continued  in  her  hands,  but  shall  be 
immediately  paid  in  and  invested  by  my  executors  in 
government  or  real  securities  at  interest,  but  for  the 
benefit  of  my  said  wife,  who  shall  lose  by  marrjring 
again  only  the  custody  and  possession  of  6000/.,  and  not 
any  beneficial  interest  therein."  And  the  testator  ap- 
pointed his  wife  Mary  Butterfieldy  his  son  Thomas 
Archer  Butterfield,  and  his  cousin  Walter  JButterfield, 
joint  executors  and  executrix  of  his  will.  The  will 
and  a  codicil  not  afiecting  it  in  any  material  particular 
were  proved  by  the  widow  and  the  son  Thomas  Archer 
Butterfield  only,  Walter  Butterfield  having  renounced 
probate  and  disclaimed. 

The  testator  left  seven  children,  some  of  them  then 
infants. 

The  widow  and  Thomas  Archer  Butterfield,  in  August, 
1832,  agreed  to  carry  on  the  business  together  as  part- 
ners in  equal  shares,  and  thereupon  the  widow  let 
Thomas  Archer  Butterfield  into  possession  jointly  with 
her  of  all  the  stock  in  trade  and  money  left  by  the 
testator  at  his  decease,  but  nothing  was  done  as  to  such 
partnership  between  the  testator's  death  and  August, 
1832. 

The  widow  and  son  continued  to  carry  on  the  busi- 
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ness  in  partnership  from  August,  1832,  until  the  date       1846. 
of  the  fiat,  but  no  articles  of  partnership  were  entered      ^  p^rte 

into.  BUTTBRFIELD. 

Thomas  Archer  Butterfield  alone  managed  and  con- 
ducted the  business,  and  his  mother  never  interfered  in 
the  management  of  it. 

About  Christmas,  1833,  she  ceased  to  reside  at  Royston, 
and  from  that  time  until  the  time  of  the  fiat  she  lived  in 
London  or  its  neighbourhood. 

Messrs.  Fordham  8c  Co.  of  Royston  were  the  testator's 
bankers,  and  the  widow  and  Thomas  Archer  Butterfield 
paid  the  monies  received  in  respect  of  the  testator's 
estate  to  their  bankers  to  an  account  intituled  ^'  Mary 
Butterfield  and  Son."  The  monies  received  on  account 
of  the  trade  were  also  paid  to  the  same  bankers  to  the 
same  account,  and  the  monies  with  which  the  widow  and 
Thomas  Archer  Butterfield  paid  their  trade  accounts  and 
made  various  pajrments  on  account  of  the  testator's  estate 
were  drawn  out  of  the  same  mixed  fund.  The  bankers 
knew  that  the  widow  and  Thomas  Archer  Butterfield 
were  partners. 

On  December  30th,  1845,  the  fiat  issued  on  the  bank- 
rupt's own  petition. 

At  the  date  of  the  fiat  the  receipts  of  the  widow  and 
Thomas  Archer  Butterfield  in  respect  of  the  capital  of 
the  testator's  real  and  personal  estate,  including  the  tes* 
tator's  stock  in  trade,  exceeded  the  payments  in  respect 
of  such  capital  by  the  sum  of  8921 Z.  5s.  9d. 

In  pursuance  of  an  order  of  the  Court  of  Review,  dated 
May  9th,  1846,  made  on  the  petition  of  Alfred  Bishop 
Butterfield,  one  of  the  testator's  children,  giving  him 
liberty  in  that  behalf,  he,  on  the  23rd  day  of  March, 
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1846.        1846^  tendered  before  Mr.  Cirnimisfioner  Hobreyd^  the 

Ex  parto      CommisBioner  acting  in  the  prosecution  of  the  said  fiat, 

BuTTEHFiBLD.   a  proof  Rgalnst  the  joint  estate,  on  behalf  of  himself  and 

the  other  persons  beneficially  interested  under  the  will, 

for  8981/.  6*.  9rf. 

It  was  in  evidence  before  the  Commissioner  Aat  ^e 
sum  of  6000/.,  part  of  the  sum  of  8921/.  5s.  9</.,  and  in- 
cluding the  stock  in  trade,  had  been  used  by  the  widow 
and  Thomas  Archer  Butterfield  in  their  trade,  carried 
on  by  them  in  partnership  together  as  aforesaid,  and 
was  so  used  with  their  knowledge ;  and  it  was  prored 
that  independently  of,  and  without  reference  to,  such 
sum  of  6000/.,  or  any  claim  in  respect  thereof,  a  ftirther 
sum  of  99211.  5s.  9d.,  being  the  residue  of  the  sum  of 
8931/.  Ss.  9d.,  was  due  to  the  testator*s  estate  at  the 
date  of  the  fiat  from  the  bankrupts  as  his  executors. 

Upon  hearing  the  application  to  prove  the  debt,  and 
the  opposition  which  was  oflered  thereto  by  the  assig- 
nees, the  Commissioner  admitted  a  proof  by  the  petitioner 
against  the  joint  estate  of  the  bankrupts  for  2921/.  5s.9d., 
but  rejected  the  proof  which  the  petitioner  desired  to 
make  for  GOOO/.,  being  the  residue  of  the  sum  of  8921/. 
5s.  9d, 

From  this  decision  of  the  Commissioner  the  present 
petition  was  an  appeal. 

Mr.  Russell  and  Mr.  Chandless  in  support  of  the 
petition. 

The  Chief  Jnd^e.— Can  the  widow  be  said  to  have 
retained  the  trust  funds  in  lier  hands,  and  employed 
them  in  the  testator's  business,  when  she  admitted  a 


OASES  IN  BANKRUPTCY. 

partner^  An4  entoUBted  him  with  the  partnership  assets  ?  iB46. 

If  a  testator  directs  that  a  pat ticular  chattel  shall  remain  ^    ^ 

in  the  eystody  of  A.,  Is  it  an  execution  of  the  trust  to  B"™""*^- 
place  it  in  the  custody  of  A.  and  B.  f 

Mr.  Khoamton  for  the  respondents*  The  mere  circum«» 
stance  <^the  widow  taking  the  son  into  partnership  does 
not  render  the  business  less  the  testator^s  business,  nor 
is  it  a  parting  with  the  assets.  The  employment  of  a 
person  to  manage  the  business  as  a  clerk,  with  liberty  to 
draw  cheques,  would  not  be  a  breach  of  trust,  if  that  were 
found  an  advantageous  mode  of  carrying  on  the  business. 
But  that  would  be  a  stronger  case  than  the  present,  for 
there  a  stranger  must  be  trusted,  whereas  here  the  per- 
son who  assisted  the  widow  was  her  co-executor,  whom 
the  testator  himself  trusted  with  the  administration  of  his 
estate.  He  referred  to  Ex  parte  Garland{a\  Ex  parte 
Richardson {b),  Cuthush  v.  Cuthush{c\  Thompson  v. 
Durham{d\  and  Ex  parte  Thompson  {e). 

The  Chief  Judge.— The  facts  I  take  to  be  these. 

The  testator  was  a  draper  at  Royston. 

Upon  his  death  his  widow,  mentioned  in  the  will,  con« 
tinued  the  trade  for  a  short  time,  and  then  she  took  her 
co-executor,  the  testator's  son,  into  partnership  with  her 
in  the  testator's  business,  the  testator  nev^r  having  had 
a  partneir. 

The  sum  of  GOOO/.,  which  the  will  mentions,  was,  as  I 

(a)  10  Ves.  no. 

(h)  Back,  202;  and  see  Ex  paru  Bannerman,  Mont.  &c  Ch.  572. 

(e)  I  Beav.  187. 

(d)  1  Haze,  376. 

(0  2  Mont.  Dea.  &  De  0. 761. 
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1846.  understand,  either  received  and  retained  by  her,  or  re- 
Ex  parte  ceived  and  retained  by  both. 
BuTTEBfisLD.  Being  so  received  and  retained  by  her,  I  understand 
that,  at  the  commencement  of  this  partnei^hip,  it  had 
either  not  been  brought  into  the  trade,  or,  having  been 
brought  into  the  trade,  was  there ;  not  lost,  not  dimi- 
nished, but  safe.  So  that  if  she  had  died  or  married,  or 
wholly  and  in  every  sense  discontinued  the  business,  the 
money  was  forthcoming. 

By  the  effect  of  the  formation  of  the  partnership  all 
the  partnership  assets  and  the  business  (I  collect  that 
state  of  things  to  be  admitted)  came  into  the  joint  pos- 
session and  into  the  joint  power  of  the  two  partners, 
with  such  power  in  each  as  one  partner  by  the  law  of 
the  country  separately  has ;  and  I  understand  that  in 
the  same  manner  they  came  into  the  joint  possession 
and  joint  control  of  the  6000/.,  or  that  which  repre- 
sented the  6000/. ;  if  it  had  been  received  by  the  widow 
before  the  partnership  it  was  safe,  and  that  all  the  pro- 
perty including  that  went  into  the  partnership ;  if  it  was 
received  afterwards  it  was  received  by  the  partnership. 

I  should  also  say  (indeed  it  follows  from  what  has 
been  already  stated,  and  I  understand  it  to  be  admitted,) 
that  the  partnership  extended  to  the  whole  of  every 
trade,  to  the  whole  of  every  business  that  the  testator 
carried  on,  so  that  from  the  time  of  the  formation  of  the 
partnership  there  was  not  any  part  of  any  trade  or  any 
part  of  any  business  that  the  testator  had  carried  on  that 
was  carried  on  by  the  wife  alone,  or  otherwise  than  by 
the  wife  and  son  jointly. 

That,  as  I  understand,  being  the  state  of  facts,  let  us 
read  the  clause  in  question. 
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The  testator  says^  ''  and  I  hereby  direct  and  declare  1846. 
that  it  shall  be  lawful  for  my  beloved  wife  to  retain  in  ^^  ^^ 
her  hands  and  to  use  and  employ  any  sum  or  sums  B«'""«»"»">« 
of  money,  not  exceeding  6000/.  in  the  whole,  in  car- 
rjdng  on  the  trades  or  businesses  in  which  I  may  be 
engaged  at  my  decease,  or  any  part  thereof,  for  and 
during  so  long  a  time  as  she  may  think  fit,  if  she  shall 
continue  my  widow;  and  I  direct  that  all  the  rest  of  my 
personal  estate,  except  the  6000/.,  shall  be  converted 
into  money  and  laid  out  in  government  or  real  securities 
in  the  names  of  my  executors  as  soon  as  conveniently 
may  be  after  my  decease ;  but  in  case  my  said  wife  shall 
marry  again  after  my  decease,  then  in  that  case  I  direct 
that  the  said  6000/.  shall  be  no  longer  continued  in  her 
bands,  but  shall  be  immediately  paid  in  and  invested  by 
my  executors  in  government  or  real  securities,  at  interest, 
for  the  benefit  of  my  said  wife,  and  my  said  wife  shall 
lose  by  marrying  again  only  the  custody  and  possession 
of  the  6000/.,  and  not  any  beneficial  interest  therein.*' 

Now  I  am  of  opinion,  upon  the  construction  of  this 
will,  that  the  testator  intended  the  trade  or  business  to 
be  carried  on  by  the  wife  alone. 

As  soon  as  she  entered  into  a  partnership,  which  part- 
nership extended  to  the  whole  of  the  trade,  and  thereby 
in  a  sense  discontinued  the  testator's  trade,  it  became 
the  duty  of  the  executors  to  call  in  the  6000/.  imme- 
diately as  I  conceive. 

It  is  admitted  that  the  6000/.,  when  that  partnership 
began,  was  not  wholly  or  partially  lost,  but  was  entirely 
safe.  The  consequence  is  that,  independently  of  the 
liability  of  the  two  incurred  by  the  joint  possession, 
there  was  a  liability  by  the  breach  of  trust  in  which 
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1646.       they  both  particlpatedj  in  allowing  money  whieh  ought 
Ex  parte      ^  ^^^^  ^^^  invested  to  remain  uniafeated  ob  personal 

BUTTSRnELD.     ^CUnty. 

Such,  at  least,  is  my  opinion  {a). 

(a)  An  appeal  from  this  decisioa  has  been  heard  before  the  Lord  Chan- 
cellor, and  is  now  awaiting  hSi  Lordship's  decison* 


March  30, 
April  \, 

April  27, 
May  2. 

The  official 
assignee  repre- 
sents the  ere* 
ditoTs  suffici- 
ently to  enable 
the  Court  to  sus- 
pend the  adver- 
tisement by 
consent  before 
the  choice  of 
creditors' 
assignees, 
although  the 
bankruptcy  is 
not  disputed. 


Ex  parte  POTTS.— In  the  matter  pf  POTTS. 

This  was  the  petfdon  of  the  bankrupt  to  atay  the 
advertisement. 

The  pedttoning  ereditor  eonsented,  and  apptteation 
was  made  to  Sir  George  Mese  at  the  Mastei's  OAee 
(his  Honor  the  Chief  /udge  being  out  of  town)  to  make 
the  order.  Counsel  did  not  attend,  but  their  biiolb 
were  produced. 

Sir  GcoRQB  Rose.-— Thia  ia  aa  ap^ioation  1^  the 
bankrupt,  who  has  been  adjndged  a  banknipt,  and 
admits  that  he  is  one,  to  enlarge  the  time  for  advertSaing 
the  adjudication.    The  petitionhig  ereditor  consents. 

I  am  of  opinion  that  I  cannot  make  the  order.  Un- 
less the  law  has  been  altered  by  some  recent  enactment, 
of  which  I  am  not  aware,  the  advertisement  of  the  bank- 
ruptcy in  the  Gazette  is  the  right  of  all  the  creditors, 
and  can  be  suspended  only  upon  the  Court  being  satisfied 
Aat  the  proceedings  do  not  sustain  the  adjudication,  or 
in  odier  words,  that  there  is  no  bankruptcy. 

Consent  cannot  supply  the  want  of  this  requisite ;  it 
would  be  contrary  to  the  policy  and  principle  of  the 
bankrupt  law  that  it  should,  as  it  would  tend  to  take  the 
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assets  of  Uie  insolvent  trader  from  the  adntoistration  in        l<^- 
bankruptcy^and  compelthe  assents  of  creditors  toarrange-       ^  p,^ 
menu  other  than  those  given  to  them  by  the  law.  ^^"^^ 

Doflifiig  all  die  time  that  the  adrertiseineiit  is  enlarged, 
no  other  atedkot  can  apply  fer  a  fiati  and  the  petitioning 
ereditoff  end  the  bankrupt  ha?e  it  all  their  own  way* 
The  eoqiee  of  proeeedinge  in  these  caees  is  preseribed 
by  an  order  drawn  with  much  care  under  the  sanction  of 
Lord  Eidon. 

The  fiat  must  be  considered,  after  adjudieatlon,  not  ee 
an  instrument  in  the  bands  of  tlie  bankrupt,  or  ^  the 
petitioning  creditor,  or  of  any  creditors,  other  than  as 
the  proeees  of  them  all.  It  must  proceed  to  the  choice 
of  assignees,  and  if  then  they  all  consent,  and  the  Com- 
missioner so  certifies,  it  is  aonuUed  as  a  matter  of  course. 

On  the  next  day  application  was  made  in  the  country       April  l. 
tp  bi«  Hpnor  tb^  Chi^f  Jvd^e,  wd  the  Mowing  Order 
was  jmde: 

Upon  this  petition,  and  the  consent  pf  th^  petitioning 

creditor,  and  the  affidavit  of  the  bankrupt,  Mr. 

Stephens  and  Mr.  Edwards  with  two  exhibito, 

and  the  batdcrupt  undertaking  to  abide  by  any 

order  which  the  Court  shall  think  fit  to  make, 

let  the  advertisement  be  suspended  tiii  the  16di 

instant;  but  this  is  not  to  prevent  or  delay  any 

proceeding  with  respect  to  the  estate  on  the  part 

of  the  oflldel  assignee  or  (he  messenger. 

Tbe  biffikrupt  th^i  presented  a  petition  to  annul  the 

fiat  "widi  the  eonsent  of  all  the  creditors  except  two,  one 

fer  UI0L  die  other  for  tOL,  or  for  &  fiirther  suspension 

ef  the  ndverliseraenti 

Mr.  Russell  supported  the  petition*  April  27. 
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1846.  Mr.  Forster  appeared  for  the  petitioning  creditor. 


Ex  parte 

Porrs.  rpjjg  Chief  Judge.— The  fiat  cannot  be  annulled 

unless  the  two  remaining  creditors  consenti  or  are  paid 
in  fullj  or  unless  the  full  amount  of  their  debts  is  de- 
posited. I  will|  to  give  time,  continue  the  suspension  of 
the  advertisement  in  the  Gazette  till  Thursday  at  the 
rising  of  the  Court,  and  any  other  creditor  is  to  be  at 
liberty  to  issue  a  fiat.  In  allowing  this  suspension  I 
am  influenced  by  the  circumstance  that  the  estate  is 
vested  in  the  official  assignee. 

May  2.  On  this  day  the  fiat  was  annulled  with  the  consent  of 

all  the  creditors. 


Ex  parte  JOHN  GRAHAM  and  WILLIAM  TUR- 
QUAND.— In  the  matter  of  CHARLES  GORDON 
GRAY  and  others  (a). 

May  9, 

la  the  case  of  a  XHIS  was  the  petition  of  two  of  the  official  assignees 

defaulting  offi- 
cial assignee,      of  the  Court  of  Bankruptcy,  who  had  been  appointed  to 

the  Court  or- 
dered that  no     act  in  the  matters  of  certain  bankruptcies  in  the  place  of 

paid  in  respect    Jomes  Clark,  an  official  assignee^  who  had  been  removed 

ofmoniesdueto  #         i  •       a* 
him  in  any  "^0™  "^^  OthCe. 

until  h?had  Previously  to  his  removal  the  Commissioner  directed  a 

made  good  all    statement  to  be  made  out  from  his  ledgers  of  the  balances 

the  amounts  due  ^ 

^'h^ ^hlk^       appearing  thereby  to  be  due  from  him  in  respect  of  his 
ruptcies.  receipts  and  payments  on  account  of  the  difierent  bank- 

rupt's estates  of  which  he  had  acted  as  official  assignee, 
and  such  statement  was  accordingly  made  out,  and  the 

(a)  The  petition  wai  intituled  in  the  aereral  matten  in  which  Mr.  Clark 
was  official  assignee. 
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total  balance  appearing  thereby  to  be  due  from  him        1846. 
amounted  to  8600/.  and  upwards.     In  some  few  estates       ^^    ^^ 
balances  appeared  due  to  Mr.  Clark,  and  in  others  no      ^^^"fJ!* 

*  *  '  and  another. 

balance  appeared  due  either  way. 

On  his  appointment  as  official  assignee  Mr.  Clark 
had  entered  into  the  usual  bond  with  six  sureties  to  the 
amount  of  6000/* 

Under  an  order  of  the  Court  of  Review  proceedings 
had  been  taken  upon  the  bond  against  the  sureties,  three 
of  whom  proved  insolvent.  From  the  other  three  pay- 
ments were  obtained;  but  the  result  was  that  4000Z.  of 
the  amount  of  the  defalcation  still  remained  unpaid. 

Mr.  Clark  had  made  an  assignment  of  his  estate,  in- 
cluding his  emoluments  as  official  assignee^  to  one  of  his 
sureties  by  way  of  counter  security. 

The  prayer  of  the  present  petition  was  that  all  such 
sum  and  sums  of  money  as  the  Commissioner  should 
find  to  be  due  and  owing  to  Mr.  Clark  from  any  bank- 
rupt's estate  of  which  he  was  official  assignee,  might  be  re- 
tained or  received  by  the  petitioners  as  the  official  assignees 
of  such  estates,  and  be  by  them  paid  into  the  bank  to 
the  account  intituled  ''In  the  matter  of  the  estates 
wherein  James  Clark,  late  official  assignee,  was  in 
default,  being  monies  recovered  from  the  sureties  of  the 
said  James  Clark/'  or  to  some  other  separate  account ; 
and  that  the  Commissioner  might  be  authorized  and 
directed  to  pay  and  divide,  as  and  when  he  should  think 
proper,  the  residue  of  what  should  remain  of  the  said 
cash,  after  certain  payments  thereout,  to  the  petitioners, 
in  respect  of  costs,  to  and  amongst  all  and  every  the 
bankrupt's  estates  to  which  Mr.  Clark  stood  indebted  in 
any  balance  or  sum  of  money,  rateably  and  in  proportion 
to  the  respective  balances  or  sum  or  sums  of  money,  with 
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1846.       libetty  for  any  party  interested  therein  to  iqpply  to  ifae 
£i  parti      Court  as  to  any  residue  remaining  after  the  aforeaaid 

Mr.  Swanstan  in  support  of  the  petition« 

Mr.  Wright  for  Mr.  Clark  and  Mr.  Band^  the  surety 
to  whom  the  assignment  had  been  made^  subnutted  to  the 
order  of  the  Court,  which  was  as  follows: 

The  Chief  Judos'— Declare  (Mr.  Bond  and  Mr* 
Clark  not  opposing)  that  neither  Mr.  Clark  nor  Mr. 
Bond  can  claim  any  balance  or  balances  due  to  Mr. 
Clark  as  official  assignee  under  any  bankruptcy  or  bank- 
ruptciesi  without  making  good  the  balance  or  bahinoea 
(if  any)  due  from  him  as  official  assignee  under  any 
other  bankruptcy  or  bankruptcies. 

Refer  it  to  the  Commissioner  to  inquire  and  asoertain 
(having  regard  to  this  declaration)  what  is  the  clear 
balance  (if  any)  due  to  or  from  Mr.  Clark  and  Mr.  Band 
respectively  or  either  of  them  in  respect  of  Mr.  Clarh*B 
various  official  assigneeships  and  his  transactions  there* 
under^  and  in  respect  of  the  bond  entered  into  by  them ; 
and  the  Commissioner  in  taking  the  account  is  to  have 
regard  to  the  sum  or  sums  already  paid  under  the  bond 
and  to  the  persons  respectively  by  whom  the  same  has 
or  have  been  paid ;  and  if  in  taking  such  account  the 
Commissioner  shall  find  it  necessary  to  tax  any  costs^  let 
such  taxation  take  place  accordingly. 

Let  the  petition  stand  over  in  other  respects,  and  let 
Mr.  Clark  and  his  sureties  be  at  liberty  to  attend  the 
Commissioner  under  this  order,  reserving  the  question  as 
to  the  costs  of  their  attendance. 
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1946. 

£z  parte  CHARLES  KERRY  NICHOLLS.— In  thd       v^^ 
matter  of  CHARLES  KERRY  NICHOLLS. 

May  27  and 

This  was  the  bankrupt's  petition  to  annul  the  flat  wkwtbwik* 
(which  had  been  sued  out  by  himself)  with  the  consent  ""?•  •^5?JL 
of  the  only  creditor  who  had  proved.  ««lf*  Md«Hy 

"^  '^  one  6fldH<ir 

The  Commissioner  (Mr.  Fane)  declined  giving  the  fwtctf  and  •«« 

siglMOf  W€fB 

uitial  0eriifie*te  of  the  batikrupicyi  auri endef  and  choice  choitft,  bat 
of  assignees^  until  the  ofBce  fees  of  10/«  aild  901  were  asseu,  and  um 

.J  office  fees  of 

PWd.  lOi.  and  20/. 

the  flat  isiitt(?d  Oft  the  «nd  Of  Septfitober,  1644,  And  {Sd^Se^uft 
creditcts*  assignees  had  been  chosen,  but  thcfre  were  no  J^^JjJ^-Jh^'e 
ftdtete,  and  the  petitionei'  deposed  that  he  had  no  means  Jf^^^'^^^ib-^ 
of  paying  the  fees.  ««°?'  o?  •^ 

*-   ^     °  application  to 

annul  with  the 

Mr  Wright,  in  support  of  the  petitionj  cited  Ex  parte  conmtof  the 
Dianumd{a), 

The  Chief  Judge. — I  have  never  knowingly  done 
what  is  here  asked,  where  creditors'  assignees  have  been 
chosen:  I  do  flot  say  I  never  will,  fn  a  late  case (6) 
I  reqUestecl  Mi".  Coinmissioner  jffolroyd  to  make  a  com- 
tnilfiicatidn  to  toe.  It  Was  made,  and  the  consequence 
wan  that  the  fees  wefe  pftid.  1  Will  here  request  Mr. 
Commlsdloiier  Fane  to  state  t6  me  whether  this  is  a  fit 
cade  in  Whicli  to  make  the  order  without  payment  of  the 

fees. 

On  this  day  His  Howon  staid  he  had  received  a  com-      '^^^  ^^' 
raunieation  from  Mr.  Commissioner  Fam,  and  was  of 
opinion  that  the  usual  ocnirse  ought  not  to  be  departed 
from  in  this  case« 


(a)  Ante,  p.  143 ;  and  see  Ex  parU  Davu,  ante,  p.  267, 
(6)  Ex  jnrte  Davis,  ante,  p.  967 
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Ex  parte  JOSHUA  HALL.— In  the  matter  of  JOSEPH 
BLACKBURN  and  BENJAMIN  BLACKBURN. 

JttfM2. 

Where  one  of     j[  HIS  was  a  petition  to  annul  a  joint  fiat,  one  of  the 

the  bankrapts  ^  ''  ' 

died  before  the   bankrupts  having  died  before  the  adjudication.    The 

adjudication 

under  a  joint      Commissioner  declined  opening  the  fiat. 

fiat,  the  fiat  was 
ordered  to  be 

amended  by  Mr.  Rodiger  in  support  of  the  petition  referred  to  Hx 

name.  parte  Norris  (a). 

The  Chief  Judge.— If  after  declaration  in  an  action 
one  of  several  defendants  dies^  the  action  proceeds,  a 
suggestion,  I  believe,  being  entered  on  the  record.  Let 
it  be  understood  that  I  do  not  decide  that  the  present 
fiat  cannot  be  proceeded  with ;  but  as  the  learned  Com- 
missioner entertains  doubts,  the  fiat  may  be  annulled, 
and  a  separate  fiat  may  issue,  or  the  existing  fiat  may  be 
amended. 

The  Order  was,  that  upon  the  petitioner  filing 
new  docket  papers  in  the  office  of  the  Lord  Chan- 
cellor's Secretary  of  Bankrupts,  the  fiat  should 
be  amended  by  striking  out  the  name  of  Joseph 
Blackburn,  and  the  date  of  the  fiat  should  be 
altered  to  agree  with  such  new  docket  papers,  if 
the  Lord  Chancellor  should  think  fit;  and  that 
the  fiat  should  be  taken  off  the  files  of  the  Court 
of  Bankruptcy,  and  transmitted  to  the  office  of 
the  Secretary  of  Bankrupts  for  that  purpose. 
The  costs  were  to  be  paid  out  of  the  estate  of 
Benjamin  Blackburn,  in  the  event  of  hi«^  being 
adjudicated  a  bankrupt  under  the  fiat 

(a)  Mont.  &  Chit.  157. 
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Ex  parte  WILLIAM  CHEESBOROUGH  and  others. 
>-In  the  matter  of  JOSEPH  FEARNLEY. 

JttIM  10. 

This  was  the  petition  of  twenty-three  creditors  to  Baakrupt allow- 
change  the  venue  of  the  fiat  from  London  to  Leeds,  arising  from 
The  fiat  was  sued  out  by  the  bankrupt  himself^  who  venue'onhe%at 
carried  on  business  as  a  woolstapler  at  Bradford.  J^*'  adjudioa- 

The  fiat  had  been  opened,  but  no  assignees  had  been 
chosen^  the  choice  having  been  adjourned  to  abide  the 
result  of  the  petition. 

The  affidavit  in  support  of  the  application  stated  that 
the  whole  amount  of  the  debts  due  from  the  bankrupt, 
according  to  the  account  rendered  by  him  to  his  credi- 
tors, amounted  to  10,3^/.,  of  which  6627/.  was  due  to 
the  petitioners. 

The  number  of  creditors  was  forty,  of  whom  twenty- 
eight  resided  at  Bradford,  and  the  debts  due  to  the  latter 
creditors  amounted  to  7500/. 

Mr.  Swanston  in  support  of  the  petition. 

Mr.  Willcock  for  the  bankrupt  did  not  oppose,  but 
asked  that  the  bankrupt's  expenses  owing  to  the  change 
of  venue  might  be  provided  for.  There  was  no  general 
rule  as  to  this  when  the  fiat  had  been  opened. 

The  Chisf  Judge. — Let  the  fiat  be  transferred  to 
Leeds,  and  let  the  bankrupt  be  allowed  his  expenses  in 
the  same  manner  as  if  the  transfer  had  taken  place  be- 
fore the  adjudication  (a). 

(a)  See  Anon.  Mont.  &  Ch.  142. 
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ANONYMOUS. 

JuM  20. 

d^bui'4^  Mr.  GREENE  applied  for  leave  to  take  off  the  ffle 
110,  s.s'^onler.  ^^  affidavit  of  debt  which  had  been  made  for  the  purpose 
off  ibefil^^th  ®^  being  the  foundation  of  an  act  of  bankruptcy  under 
ti^ecnditor'i     the  provisions  of  1  &  2  Vict.  c.  110,  s.  8.    The  debtor 

had  been  personally  served  with  a  copy  of  the  affidavit 
and  with  the  proper  notice  in  writing  requiring  imme- 
diate payment ;  but  owing  to  an  impression  that  the  1  & 
2  Vict.  c.  110,  s.  8,  was  repealed  by  5  &  6  Vict.  c.  122, 
no  steps  were  taken  by  the  debtor  until  an  act  of  bank- 
ruptcy had  been  committed  by  his  default  in  complying 
with  the  provisions  of  the  former  act.  The  debt  had 
since  been  satisfied,  but  as  it  was  of  the  greatest  impor- 
tance to  the  debtor's  credit  that  no  trace  should  remain 
of  the  proceedings  the  present  application  was  made  on 
his  behalf. 

Mr.  Glasse  appeared  for  the  creditor  and  consented. 

The  Court  ordered  that  the  affidavit  should  be  taken 
off  the  files  of  the  Court  of  Bankruptcy,  and  delivered  to 
the  debtor's  solicitor  (a  solicitor  of  the  Court)  to  be  can- 
celled or  destroyed  if  the  debtor  should  think  fit. 
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In  the   matter  of  THE    FORTH    MARINE    IN-       "^"^ 

SURANCE  COMPANY. 

and  Bffori  ih§  Mat' 

VI  ^^  »   ^  «,«^nr.        « « «  ttrrfih$  Rolls, 

In  the  matter  of  7  &  8  VICT.  c.  1 1 1 .  j„„,  29  and 

Sept,  2^. 

This  wa*  the  petition  of  the  assignees  of  a  joint  stock  J^a^^l^l}^ 
companyi  against  which  a  fiat  had  issued  under  the  pro*  7**^%  ^^^.^c. 
visions  of  the  act  7  &  8  Vkt.  clU.  M^«' ^^''^^ 

wiodiDg  up  the 

The  petition  was  presented  to  the  Master  of  the  Rolls  ^»n  ^r  a 

baokrapt  joint 

under  the  SOth  section  of  the  act  for  directions  as  to  'tock  company, 
winding  up  the  a&irs  of  the  company. 

The  petition  stated  an  act  of  parliament  made  and 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  her 
present  M^estyi  intituled  "  An  Act  to  enable  the  Forth 
Marine  Insurance  Company  to  sue  and  be  sued,  and  for 
other  purposes." 

The  petition  then  went  on  to  state  that  by  the  contract 
of  copartnery  of  the  company  it  was  declared  that  the 
capital  stock  should  be  100,000{.,  divided  into  4000 
sbftree  of  261.  each  j  and  the  partners  became  bound  to 
coDtributei  advance  and  pay  the  amount  of  their  respec- 
tive shares  as  foUowsj  namely,  ten  per  cent,  on  the 
amount  at  the  commencement  of  the  business,  and  such 
further  proportions  of  their  said  shares,  at  such  periods 
apd  by  such  instalments,  and  to  such  person  or  persons 
as  the  directors  for  the  time  being  should  appoint. 

That  a  very  large  number  of  persons  subscribed  for 
aad  took  shares  in  the  company,  and  executed  the  con- 
tract of  copartnery,  and  that  the  company  commenced 
their  trade  or  business  of  underwriters  first  at  Leith, 
and  afterwards  in  the  city  of  London. 


886  CASES  IN  BANKRUPTCY. 

1846.  That  the  trade  or  business  commenced  on  the  15th 

day  of  May,  1839,  and  was  carried  on  at  Leith  and  in 


Thb  Forth  London  Until  the  Snd  day  of  July,  1845,  when  the  com- 
Insurancb  PAoy  ^A9  ^u^y  foui^<^  ^^^  declared  bankrupt,  as  was 
^"•nd"^  thereinafter  more  particularly  mentioned. 
7  6c  ^^^i<^-  That  calls  amounting  altogether  to  25L  per  share  on 
the  several  shares  of  the  company  were  from  time  to 
time  duly  made  by  the  directors  of  the  company,  and 
the  calls  were  duly  paid  by  the  majority  of  the  said 
shareholders,  although  some  parts  thereof  were  left  in 
arrear  by  some  of  such  shareholders  and  had  never  yet 
been  paid ;  but  the  business  of  the  said  company  was 
very  unfortunate  in  its  results,  and  great  losses  were 
sustained  by  the  company,  and  in  consequence  thereof 
further  sums  beyond  the  amount  of  the  said  calls  were 
contributed  by  many  though  not  all  of  the  shareholders 
of  the  said  company,  and  the  further  sums  so  contributed 
were  insufficient  to  meet  the  debts  and  liabilities  of 
the  company ;  and  that  accordingly  on  the  2nd  of  July, 
1845,  a  fiat  in  bankruptcy  was  duly  awarded  and  issued 
against  the  said  company  on  the  petition  of  certain  cre- 
ditors of  the  company,  under  which  the  company  was 
duly  found  and  declared  bankrupt,  pursuant  to  the  pro- 
visions of  the  act  of  the  seventh  and  eighth  years  of  the 
reign  of  her  present  Majesty. 

Aft»r  stating  the  appointment  of  an  official  and  of 
creditors'  assignees,  the  petition  stated  an  order  of  the 
Commissioner  acting  in  the  prosecution  of  the  fiat,  dated 
the  1st  day  of  August,  1845,  whereby  it  was  ordered  that 
two  of  the  directors  should  prepare  the  balance  sheet 
and  accounts  of  the  company  in  such  form  as  was  usual 
in  matters  of  bankruptcy,  and  should  subscribe  such 
balance  sheet  and  accounts  and  file  the  same,  and  deliver 
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a  copy  thereof  to  the  official  assignee  ten  days  at  least       1846. 
before  the  22nd  day  of  August  then  instant,  or  such  j^  ihTmattcr  of 
other  day  as  the  Court  should  appoint  for  the  last  ex-     ^Jj'^j^^J*^" 
amination  under  the  fiat  against  the  said  company.  imuRANCB 

That  these  directors  prepared  the  balance  sheet  ac-         and 

^    ^  .  _     7&8V10T. 

cordingly,  and  delivered  a  copy  thereof  to  the  official  c.  in. 
assignee  within  the  time  limited  by  the  said  order,  and 
that  on  the  7th  day  of  February,  1846,  (until  which  day 
the  passing  of  their  last  examination  was  adjourned), 
they  passed  their  last  examination  on  behalf  of  the  said 
company  under  the  fiat. 

That  the  creditors,  whose  debts  were  already  proved 
against  the  said  estate  under  the  said  fiat,  amounted  to 
the  sum  of  28,187/.  17«.  Sc2.,  or  thereabouts,  and  that 
there  were  outstanding  claims  and  risks  against  the  said 
company  to  a  considerable  amount. 

The  petition  then  set  out  a  report  of  the  official 
assignee  to  the  Commissioner,  dated  the  7th  of  February, 
1846,  and  an  order  of  the  Court  of  Bankruptcy  dated  the 
17th  of  March,  1846,  whereby  it  was  ordered  and 
directed  that  pursuant  to  the  authority  given  to  the  said 
Court  by  the  act,  the  present  petitioners  should  forthwith 
apply  to  the  Master  of  the  Rolls  by  petition  in  a  sum- 
mary way,  praying  that  all  such  orders  and  directions 
might  be  given  as  should  be  necessary  for  the  final 
winding  up  and  settling  the  affiiirs  of  the  said  company, 
and  to  compel  a  just  contribution  from  all  the  members 
of  the  said  company  towards  the  full  payment  of  all  the 
debts  and  liabilities  of  the  said  company,  and  of  the  costs 
of  winding  up  and  finally  settling  the  affairs  of  such 
company. 

The  petition  concluded  by  stating  that  the  petitioners 
were  advised  and  humbly  submitted  that)  in  order  duly 
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1846.       to  wind  up  And  settle  the  affnira  of  the  cotDpany^  aad  to 

l&  ih«  matMr  of  <^0tQp6l  ^uch  ju6t  oofitribution  as  aforesaid^  it  would  bo 

^Mabwi*    n«ceisary,  or  at  all  evonta  desirable,  that  the  orders  and 

GraplRt^    directions  to  be  made  and  given  pursuant  to  the  said  aet 

7  te  sir        should  contain  in  detail  directions  and  protisiona  for 

o.  iiii       aseertaining  the  total  number  of  shares  in  the  said  eom* 

pany^  and  of  the  shareholders  therein }  and  of  the  per* 

sons  who  then  constituted  such  shareholders^  and  of  the 

number  of  shares  held  by  each  shareholder )  and  als6 

ibr  ascertaining  the  amount  due  from  each  shareholder, 

to  make  good  the  amount  required  to  satisfy  the  out* 

standing  debts  and  liabilities  of  the  company,  having 

regard  to  the  e^ctent  and  proportions  of  each  share* 

holder's  Interest  in  the  said  eompany^  and  to  the  several 

payments  previously  made  by  each  shareholder  respec'' 

tively  on  account  of  the  company. 

The  prayer  was^  that  all  such  orders  and  directions 
might  be  given  as  should  be  necessary  for  the  final 
winding  up  and  settling  the  affairs  of  the  company^  and  to 
compel  a  just  contribution  from  all  the  members  thereof 
towards  the  full  payment  of  all  its  debts  and  liabilities  and 
of  the  costs  of  winding  up  and  finally  settling  the  affairs  of 
the  company,  and  that  it  might  be  reibrred  to  one  of  the 
Masters  to  take  all  such  accounts  and  make  all  such  in* 
quiries  as  should  be  required  for  the  purpose  of  ascertain^ 
ing  what  sum  of  money  in  the  whole,  or  what  sum  or  sums 
of  money  from  time  to  time  on  account,  would  (having  re- 
gard to  the  deed  of  settlement  of  the  said  company,  and  the 
calls,  contributions,  debts  or  demands  actually  paid  by  the 
several  and  respective  members  thereof,  and  also  having 
regard  to  the  proceedings  in  the  Court  of  Bankruptcy) 
be  necessary  and  proper  to  be  raised  by  calls  or  contri- 
butions from  the  respective  members  of  the  said  com- 
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pany  for  the  payment  and  satisfkction  of  all  the  debts       1846. 
and  liabilities  of  such  company^  and  also  of  all  the  costs  j^  ^y^^  ^^^^^  ^^ 
of  winding  up  and  settling  the  affairs  of  the  company.        ^MAM^r 

IirBURAKCC 

Cdk^akt 

Mr.  Eoli  appeared  in  support  of  the  petition.  an^ 

c.  111. 

The  MAsnit  of  thg  Rolls  said  that  as  it  was  the 
first  case  under  the  act^  his  Lordship  would  take  time  to 
firame  such  an  order  as  might  be  proper. 

Afterwards  the  order  was  made  according  to  the  fol- 
lowing minutes. 

Refer  it  to  the  Master  of  this  Court  in  rotation  to  September  2d. 
inquire  and  state  to  the  Court  what  sum  of  money  in  the 
whole^  and  what  sums  of  money  or  proportionate  parts 
of  the  whole,  or  what  sum  or  sums  of  money  from  time 
to  time  on  account,  will  (having  regard  to  the  deed  of 
settlement  of  the  said  company,  and  the  calls,  contribu- 
ttons,  debts  or  demands  actually  paid  by  the  several  and 
respective  members  thereof,  and  also  having  regard  to 
any  proceedings  in  the  Court  of  Bankruptcy  or  any 
District  Court  of  Bankruptcy)  be  necessary  and  proper  to 
be  raised  by  calls  or  contributions  from  the  respective 
members  of  the  said  company  for  the  payment  and  satis- 
faction of  all  the  debts  and  liabilities  of  the  said  com- 
pany, and  also  of  all  the  costs  of  winding  up  and  settling 
the  affairs  of  the  said  company. 

And  in  order  thereto,  the  parties  are  to  produce  before 
the  said  Master,  upon  oath,  all  deeds,  books,  papers  and 
writings  in  their  custody  or  power  relating  to  the  matters 
aforesaid,  and  are  to  be  examined  upon  interrogatories 
as  the  Master  shall  direct. 

And  the  said  Master  is  to  cause  a  list  to  be  made  of 
the  names  of  the  several  persons  whom  he  shall  find  to 
be  shareholders  of  or  in  the  said  company,  and  of  the 
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1846.        number  of  shares  held  by  or  ascribed  or  attributed  to 

In  the  matter  of  ^^^™  respectively,  and  he  is  to  cause  an  advertizement 

^Ma^bwe"     ^^  ^  published  in  the  London  Gazette,  and  such  other 

Insurahcb     public  papers  as  he  shall  think  proper,  setting  forth  a 

and  copy  of  the  said  list  and  giving  notice  that  the  shareholders 

7  &  8  VicTf 

c.  Ill,  therein  named  are,  if  they  think  fit,  to  come  in  before  him 
and  dispute  their  liability  in  respect  of  their  shares  respec- 
tively ;  and  the  said  Master  is  to  fix  a  peremptory  day 
for  that  purpose,  and  that  in  default  of  their  coming  in 
to  dispute  their  liability  as  aforesaid  by  the  time  so  to  be 
limited,  each  of  such  shareholders  will  be  held  liable  in 
respect  of  such  shares  respectively,  and  a  copy  of  such 
notice  is  also  to  be  served  upon  each  of  the  said  share- 
holders. 

And  in  case  any  of  them  shall  come  in  before  the  said 
Master  to  dispute  their  liability  as  aforesaid,  the  said 
Master  is  to  appoint  a  time  for  the  consideration  thereof, 
and  for  such  shareholders  respectively  to  show  cause 
against  their  names  being  included  in  the  said  list,  and 
the  said  Master  is  to  be  at  liberty  to  enlarge  such  time 
as  he  shall  see  fit. 

And  he  is  also  to  be  at  liberty,  after  the  expiration  of 
the  time  for  showing  such  cause,  to  make  a  separate 
report,  or  separate  reports,  from  time  to  time,  as  to  any  of 
the  persons  whom  he  shall  find  to  be  shareholders,  and 
of  the  shares  attributable  to  them  respectively,  and  of  the 
amount  payable  by  any  of  them. 

And  the  said  Master  is  also  to  be  at  liberty  to  state 
any  circumstances  relating  to  the  matters  aforesaid  spe- 
cially as  he  shall  think  fit. 

And  in  case  of  any  difficulty  arising  in  the  prosecution 
of  this  order,  the  Master  is  to  certify  the  same  to  the 
Court,  and  thereupon  such  further  order  shall  be  made 
as  the  case  may  require. 
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And  any  of  the  said  shareholders  are  to  be  at  liberty       1846. 
to  except  to  the  Master's  general  report,  or  to  any  sepa-  j^  ^^  ^^^^^^  ^^ 
rate  report  which  he  may  make  in  pursuance  of  this     ^??  *'®'*^" 
order.  Imurakce 

Company, 

And  they  and  the  petitioners  are  to  be  at  liberty  to         and 
apply  to  this  Court  as  they  may  be  advisedi  whereupon       c.  in. 
such  further  order  shall  be  made  as  shall  be  just. 


Ex  parte  THOMAS  STURTON,  JOHN  JOHNSON, 
EDWARD  BLITHE  VISE,  EDWARD  KEY,  and 
JOHN  WEST.— In  the  matter  of  THOMAS  PUL- 
VERTOFT. 


lAneoln'i  Inn, 
Difidend 


XHE  petitioners  claimed  to  be  bond  creditors  to  the 
amount  of  11032.,  and  they  prayed  that  a  dividend  which  opp^uDity?f 
had  been  declared  might  be  stayed  and  that  they  might  5|^''i°^Jo  Ud 
be  at  liberty  to  go  in  and  prove  their  debt.    The  fiat  ^J'^'J^P"*^^"*^ 
issued  in  September,  1835,  but  no  dividend  was  declared  J^^J**  °<>.    . 

'  dividend  havug 

till  April  2gnd,  1846.  been  declared 

for  upwards  of 

It  appeared  that  the  bankrupt  and  a  Mr.  Calthrop  ten  years  after 
had  in  1824  executed  the  bond  in  question,  and  that  on 
November  3d,  1835,  a  fiat  issued  against  Calthrop,  under 
which  the  petitioners  proved  on  April  I4th,  1836,  and 
afterwards  received  a  dividend  of  1$.  2d.  in  the  pound 
on  the  debt. 

On  the  same  day  a  dividend  of  1«.  2d,  in  the  pound 
was  deelared  under  the  fiat  against  Pulvertoft^  but  none 
of  the  petitioners  were  aware  or  had  any  notice  that  a 
meeting  was  to  be  held  for  the  purpose  of  declaring  a 
dividend  under  the  latter  fiat  until  June  18th,  and  they 
had  not  therefore  proved  their  debt  under  it.  They  first 
heard  of  it  firom  the  official  assignee,  to  whom  they 
applied  for  their  dividend  under  the  other  fiat. 
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1846«  Mn  RfMM  and  Mr.  Chapman  Barber  in  rapport  of 


El  paii«      ^  petition* 

Bturtoit 


and  oth«ni. 


Mr.  Swanston  for  the  assignees.  The  petitioners 
have  shown  no  title  to  the  Indulgence  which  they  seek. 
They  have  not  eicplained  why  they  have  never  proved 
during  the  whole  eleven  years  which  have  elapsed  since 
the  fiat  issued.  In  Ex  parte  Brees  (a)  the  Court  refused 
to  stay  a  dividend  at  the  instance  of  a  creditor  whose 
laches  had  been  much  less* 

The  Chief  Judge.— The  petitioners  have  been  guilty 
of  great  delay,  but  the  question  is  whether  they  are  to 
forfeit  a  large  sum  for  it  I  thinlc  that  they  may  be 
allowed  to  prove,  and  to  have  the  dividend  stayed  on 
the  usual  terms. 

Ordered  accordingly. 

(a)  3  D.  &  C.  283. 


tx  parte  PARSONS.— In  the  matter  of  FIDGEON. 

wberea  baink-  ThE  flat  in  this  case  was  sued  out  by  the  bankrupt 
Sf a'^insthlm.  t^^self  Under  the  act  7  &  8  Vict  c.  98,  «i.  4L  Assignees 
•elf.  and  ere-     j,gfl  ]^^^  chosen  aiid  had  appointed  a  solicitor  of  their 

ditore  assignees  ^  '^'■^ 

were  chosen,      own,  and  this  was  the  petition  of  the  banknipt*s  soH- 

his  solicitor  was 

ordered  to  be     citoT  to  be  paid  otit  of  the  flf  st  mouies  in  the  hands  of 

paid  the  amount 

of  his  bill  of     the  assignees  the  btdance  due  in  respect  of  his  btU  of 

costs  up  to  the  ,  ^^ 

choice  out  of     Oosts  uudeT  the  6  OeOi  4>  c.  16^  Si  14. 

the  first  monies 
received  by  the 

assignees.  ^^   ToyloT  in  support  of  the  petition.     The  new 

act  expressly  provides  that  after  the  adjudication  all  pro- 
ceedings shall  be  prosecuted  and  carried  on  in  like 


Pamom* 
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manner  as  if  the  fiat  had  been  issued  and  adjudicated  i^^^* 
upon  on  the  petition  of  a  creditor  of  the  bankrupt.  Eimirto 
Now  one  of  the  first  proceedings  under  a  fiat  issued  on 
the  petition  of  a  creditor  is  to  order  the  payment  of  the 
bill  of  eosts  of  the  solicitor  who  sues  out  the  fiat^  and 
therefore  the  same  course  must  according  to  the  terms  of 
the  act  be  pursued  here.  The  point  has  been  expressly 
raised  and  determined  before  a  Subdivision  Court  of  the 
London  Commissioners^  and  was  in  efiect  decided  by 
this  Court  hi  Eai  porta  Paterson  {a),  where  your  Honor 
directed  payment  of  the  bill  of  the  bankrupt's  solicitor 
although  no  assignees  had  been  chosen* 

Mr.  Swanstan  for  the  assignees. 

The  Chief  Judge.— In  this  case  creditors  have  come 
in  under  the  fiat  and  have  chosen  assignees^  and,  without 
laying  down  any  universal  rule  on  the  subject^  I  think  it 
right  that  the  solicitor's  bill  should  be  p^dd  in  this  par*^ 
ticular  case. 

(a)  Ante,  p.  158. 


Ex  parte  BOWNER.— In  the  matter  of  PULVER- 

TOFT. 

A  July  15. 

PETITION  under  this  bankruptcy  to  stay  the  dlv i-  opening  divi- 
dend to  let  the  petitioners  prove  and  participate  in  it  is  re-  ofroe^^^kor 
ported  ante,  p.  S41.  Under  this  order  a  sitting  was  held  for  J;^;j;  ^''^^  ^ 
the  petitioners  to  prov6  their  debts,  when  other  creditors 
also  appeared  and  tendered  proofs,  Which  the  Commis* 
sioner  signified  his  intention  of  admitting.    The  asslg- 
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1846.       nees  now  asked  the  Court  to  intiinate  its  opinion  that  this 


£x  parte      course  ought  not  to  be  taken. 

BOWMER. 

Mr.  Swanston  for  the  assignees  contended  that  the 
grounds  on  which  the  former  petitioners  were  admitted 
to  prove  were  peculiar  to  them,  and  that  other  creditors 
who  made  out  no  claim  to  a  similar  indulgence  ought 
not  to  be  let  in  to  prove. 

The  Chief  Judge,  after  consulting  Mr.  Ayrton,  who 
stated  it  to  be  the  practice  to  let  in  other  creditors  under 
such  circumstances,  declined  interfering. 


Ex  parte  WILLIAM  RALPH  BUCHANAN.— In  the 
Uncoin'sinn,  matter  of  JOHN  PEART  BIRLEY. 

July  19. 

Under  the         THIS  was  the  petition  of  the  bankrupt's  solicitor  for 

bankrupt  s  own  ^      *  *^ 

fiat,  there  being  payment  of  his  bill  of  costs,  and  as  against  the  office 

no  probability 

of  any  choice  of  fees  of  10/.  and  20L    The  fiat  issued  on  December  Hth, 

creditors' 

assignees,  and  1841,  on  the  bankrupt's  own  petition.  Meetings  for  the 
io<.  and20/.  choicc  of  assignees  had  been  held  on  the  S8th  of 
paid^tothe"  February  and  the  28th  of  March,  1845,  and  were  ad- 
Generan°H«/d  joumed  without  any  assignees  having  been  chosen,  and 
l»*appHed°in  **'  *^  ^^^  latter  meeting  the  choice  was  adjourned  sine  die. 
SS  of  "coste^f  ^^  *^®  '*^™^  ^*y  ^^®  bankrupt  passed  his  last  exami- 
the  bankrupt's    nation,  and  on  May  24th  he  obtained  his  certificate. 

solicitor.  ^ 

Out  of  the  assets,  amounting  to  61 Z.  5$.  ScL,  the  offi- 
cial assignee  had  paid  expenses  amounting  to  SOL,  and 
had  also  paid  into  the  Bank  to  the  account  of  the 
Accountant  General  in  bankruptcy  80/.^  for  the  office 
fees  of  lO;.  and  20L 

It  was  sworn  that  no  creditors'  assignees  or  assignee 
had  been  or  were  or  was  likely  to  be  at  any  time  choseni 
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Mr.  Bacon  in  support  of  the  petition  referred  to  Sx       184*6. 
parte  Paterson  (a)  and  Ex  parte  Parsons  (&).  £,  parte 

Buchanan. 

The  Chief  Judge  said  that  in  cases  like  this  all  the 
machinery  of  the  bankrupt  law  was  put  in  operation 
without  any  benefit  to  the  creditors.  The  solicitor  and 
the  crown  divided  the  prize.  The  former  had  here  the 
preferable  title.  . 

(a)  AnU,  p.  168.  (fr)  AnU,  p.  342. 


Ex  parte  STAMP.— In  the  matter  of  SPENCE, 

and 
Ex  parte  JONES.— In  the  same  matter. 

July  20. 

X  HERE  were  two  fiatSj  a  joint  fiat  and  a  separate  fiat,  in  StmbU,  that  a 
the  case,  and  there  were  two  petitions,  one  to  annul  the  commit  an  act 
separate  fiat  and  in  favour  of  the  joint  fiat ;  and  the  other  ^y  omittiDg  to 
a  cross  petition  to  annul  the  joint  fiat.  eanw'.^^*  "** 

On  the  28th  of  July,  1845,  Sir  George  Rose  made  an 
order  dismissing  both  petitions.  This  was  a  petition  of 
rehearing.  It  appeared  that  one  of  the  bankrupts  was 
non  compos  mentis,  and  that  the  act  of  bankruptcy  relied 
upon  was  the  failure  to  pay  or  secure  a  debt  according 
to  the  act  5  &  6  Vict.  c.  122,  s.  13. 

Mr.  Anderdon,  in  support  of  the  petition  to  annul 
the  joint  fiat,  contended  that  a  lunatic  could  not  be  a 
bankrupt. 

Mr.  Russell  and  Mr.  Bagshawe,  for  the  assignees  and 
the  joint  fiat,  contended  that  lunatics  were  liable  to  the 
bankrupt  laws,  not  being  expressly  excluded. 
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1846.  Mr.  YoMge  for  the  petitioning  creditor. 

^"^  [A  witnetB  wm  examined  viv&  voce  in  Court  as  to  the 

Ex  parte 

Stamp.  state  of  mind  of  the  bankrupt.] 


£x  parte 
Jones. 


The  Chief  Judgb.— The  evidence  makes  me  doubt 
the  validity  of  the  joint  fiat.  The  legislature  must  have 
intended  service  on  a  person  who  could  give  a  bond  or 
dispute  the  debt,  which  a  person  fatwmi  or  deUriaufi 
cannot  dOf  Can  such  a  person  commit  an  act  of  bank- 
ruptcy by  omitting  to  give  a  bond  ?  I  think  the  validity  of 
the  joint  fiat  open  to  most  serious  doubts,  and  that  it 
would  be  an  act  of  the  greatest  imprudence  to  annul  the 
separate  fiat.  I  am  of  opinion  that  Sir  O.  Ro$t*9  order 
both  as  to  what  it  did  and  what  it  omitted  is  correct. 
Dismiss  the  petition  of  Z.  IT.  Stamp  with  costs.  Con- 
solidate the  two  fiats.  Let  the  estate  under  each  fiat 
be  without  prejudice  to  any  question  as  to  joint  or  sepa- 
rate estate  administered  by  the  assignees  under  the  se- 
parate fiat. 


Ex  parte  JOHN  PHILPOTT.«^In  the  matter  of 

Lincoln^s  Inn.  JOHN  RICHARD  MISKIN. 

July  22. 

A  trust  deed,      X  HIS  was  the  petition  of  the  trustees  of  a  composition 

which  could  not  i       i       i  i     i  .         i      n    i  . 

have  been  im-  dccdj  to  whom  the  bankrupt  had  assigned  all  his  pro- 
Tfiat  8ued°out  pcrty  upon  trust  for  bis  creditors^  praying  for  a  declaration 
hJ/d^JcSjfblr  ***  ^^®y  ^®^®  entitled  to  hold  the  property  as  against 
^^ach^unJier  *^^  assignees,  and  that  the  assignees  might  deliver  up 
the  bankrupt's    certain  account  books. 

own  fiat. 

The  trust  deed  bore  date  and  was  executed  on  the  7th 
of  May,  1846^  it  was  made  between  the  bankrupt,  who 
was  a  grocer  at  Chafham,  of  the  first  part,  the  petitioners 


$-. 
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of  the  Mcond  part,  and  soheduled  ereditora  of  the  third       l^^^* 
part,  and  it  purported  to  assign  to  the  petitioners  all  the      ^^  p^^ 
stock  in  trade,  goods,  wares  and  merchandize,  household     P"'^*)^* 
furniture,  plate,  linen,  china,  books  of  account,  book 
debts,  sums  of  money,  securities,  and  all  other  the  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  of 
the  bankrupt,  upon  trust  to  pay  the  proceeds  of  the  aS" 
signed  property  rateably  among  all  the  creditors. 

On  the  8d  of  June,  1846,  the  bankrupt,  being  then  a 
prisoner  in  execution  for  debt,  filed  a  declaration  of  in- 
solvency, and  on  the  4th  of  June  he  sued  out  a  fiat  against 
himself  under  the  act  7  ft  8  Viet  e.  96  s.  41  (a),  and  a 
creditors'  assignee  had  been  chosen,  who  had  possessed 
himself  of  the  bankrupt's  books  and  required  the  peti* 
tioners  to  account  for  their  receipts  under  the  trust  deed. 

It  was  admitted  at  the  bar  that  there  was  no  creditor 
who  could  have  sued  out  a  fiat  grounded  upon  the  trust 
deed  as  an  act  of  bankruptcy,  and  all  parties,  to  save 
expense,  were  desirous  of  having  the  question  of  the 
validity  of  the  assignment  determined  by  the  Court. 

Mr.  ChandU$9  in  support  of  the  petition.  To  avoid  a 
trust  deed  by  the  operation  of  a  fiat,  it  was  always  held 
necessary  that  the  fiat  should  be  supported  by  a  good 
petitioning  creditor's  debt  incurred  not  anterior  to  the  t  * 
execution  of  the  deed,  nor  could  the  deed  be  set  aside 
under  a  fiat  sued  out  by  a  creditor  who  was  party  to  the 
deed.  Tope  v.  Hockin  (J),  Burbidffe  v.  Watson  (c). 
Now  under  the  new  act  7  &  8  Vict  c.  96,  s.  41,  it  is 
provided  that  where  a  fiat  is  sued  out  by  a  bankrupt 
himself,  all  prooeedings  after  the  adjudication  shall  be 
proseottted  and  carried  on  in  the  same  manner  as  if  the 

(a)  See  ante,  p.  267  n.(e),     (b)  7  B.  &  C.  101.     (e)  4  Car.  k  P.  171. 
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1846.       fiat  had  been  sued  out  by  a  creditor.    But  if  the  fiat  had 

£z  parte  ^^°  ^^^  ^"^  ^7  ^  creditor^  party  to  the  trust  deed,  the 
Philpott.  ^ggj  could  not  be  impeached.  How  then  can  it  be  im- 
peached under  a  fiat  sued  out  by  the  bankrupt,  party  to 
the  deed?  The  principle  is,  that  the  deed  shall  not  be 
impeached  under  a  fiat  sued  out  by  a  party  to  the  instru* 
ment,  and  it  cannot  make  any  difierence,  and  the  act 
provides  that  it  shall  make  no  difference,  by  whom  the 
fiat  is  sued  out,  whether  creditor  or  bankrupt,  as  to  the 
proceedings  under  it.  It  may  be  added  too  that  the 
greatest  injustice  would  result  from  holding  the  contrary 
and  allowing  a  bankrupt  to  avoid  his  own  act. 

Mr.  Swanston  for  the  assignees.  In  Simpson  v. 
Sikes  (a)  the  Court  of  Queen's  Bench  held  that  a  trust 
deed  might  be  avoided  under  a  commission,  although  the 
bankrupt  has  executed  the  deed  for  the  very  purpose  of 
its  being  an  act  of  bankruptcy.  The  objection  was  not 
to  the  bankrupt  being  party  to  the  deed,  but  to  the  pe- 
titioning creditor  proceeding  against  the  bankrupt  after 
agreeing  not  to  do  so  by  the  terms  of  the  composition 
contract.  Authorities  as  to  the  time  when  the  petition- 
ing creditor's  debt  must  have  been  incurred  can  have  no 
application  to  the  case  of  a  fiat,  which  by  the  act  of  par- 
liament requires  no  petitioning  creditor's  debt  whatever 
to  support  it. 

The  Chief  Judge.— It  is  not  necessary  to  say,  and  I 
abstain  from  giving  any  opinion,  how  the  case  would  have 
been  decided,  if,  when  the  fiat  issued,  there  had  been  a 
creditor,  or  any  number  of  creditors,  capable  of  suing  out 
a  fiat  grounded  on  the  execution  of  the  trust  deed  as  an 

(a)  6  Man.  6t  Sel.  3d5« 
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■ 

act  of  bankruptcy.  Here  there  was  no  creditor  nor  any 
number  of  creditors  who  could  have  sued  out  such  a  fiat, 
and  I  must  hold  that  the  deed  is  valid  as  against  the  fiat, 
although  sued  out  by  the  bankrupt  himself. 
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1846. 


Ex  parte 
Philpott. 


Ex  parte  JOHN  GOVER.— In  re  WILLIAM       Lincoln's  hm. 

HUMPHRYES.  -^"jjj^^ 

August  1. 

IHIS  was  a  petition  by  a  creditor  who  had  proved  a  Where  anas- 
debt  under  the  fiat,  praying  that  Charles  ColweU,  one  of  id  without  an 
the  creditors'  assignees,  might  be  ordered  to  complete  a  ordered  to  make 
contract  made  by  him  for  the  purchase  of  a  leasehold  ^casioaed  by 
tenement,  and  the  fixtures  and  fittings  thereof,  part  of  ^  '^^'^' 
the  property  of  the  bankrupt,  or  that  the  premises  might 
be  again  put  up  to  sale,  and  in  case  less  should  be  pro- 
duced by  such  resale  than  the  purchase  money  of  the 
tenement  and  the  value  of  the  fixtures  and  fittings,  and 
the  rent,  taxes  and  outgoings  accrued  in  respect  of  the 
said  premises  since  the  day  of  sale,  then  that  Charles 
ColweU  might  be  ordered  to  make  good  and  pay  the 
same ;  and  that  the  monies  to  be  paid  by  the  said  Charles 
ColweU^  on  completing  his  purchase,  or  the  monies  to 
be  produced  bf  a  resale,  and  to  be  made  good  by  Co/- 
welly  might,  without  prejudice  to  the  right  of  the  mort- 
gagees of  the  property,  be  paid  to  the  official  assignee, 
and  that  Coltoell  might  be  ordered  to  pay  the  costs  of 
the  petition. 

The  leasehold  tenement  in  question  was  an  hotel,  held 
for  a  term,  whereof  twenty-five  years  were  unexpired,  at 
a  rent  of  220/.  a  year ;  it  was  mortgaged  to  one  John 
Stratford  Rodney  to  secure  400/.   and  interest,  and 
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1846.       equitably  mortgaged  to  one  John  HatkerUy  to  secure 

Ex  parte       ^^^'  *"^  interest. 

^''''^^'  On  the  11th  of  February,  1846,  the  assignees,  with 

the  consent  of  the  mortgagees,  put  up  the  premises  for 

sale  by  auction,  subject  to  conditions  of  sale^  whereby  it 

was  provided  that  the  fixtures  and  fittings  should  be 

taken  by  the  purchaser  at  a  valuation,  and  that  901.  per 

cent,  should  be  paid  by  way  of  deposit*    No  provision 

was  made  concerning  a  reserved  bidding. 

One  John  Jessop  bid  600Z.,  upon  which  Coltoell  bid 
650/.,  and  thereupon  Hatherley,  the  mortgagee^  and  who 
was  a  solicitor,  warned  Coboell  that  he  had  no  right  to 
bid  without  having  obtained  the  authority  of  the  Court 
of  Bankruptcy  so  to  do,  and  that  if  he  bid  again  he 
would  be  held  to  his  bidding.  Then  one  Cbarlu  Baw^ 
den  (head  waiter  at  the  hotel),  bid  660/.,  and  thereupon 
Colwtll  bid  670/.,  and  at  that  price  the  premises  were 
knocked  down  to  him. 

Colwell  was  under  the  impression  that  the  property 
was  worth  more  than  had  been  ofiered  for  it,  and  that  he 
was  acting  for  the  benefit  of  the  creditors  in  bidding,  and 
he  meant  only  to  buy  in  the  premises ;  and  the  auc- 
tioneer, according  to  that  view  of  the  case,  did  not  re- 
quire Colwell  to  sign  any  contract  or  to  pay  say  deposit 
Colwell  also  deposed  that  he  believed  that  Bowden  was 
not  of  ability  to  complete  the  purchase,  if  the  premises 
had  been  knocked  down  to  him. 

Mr.  Shapter,  for  the  petitioner,  cited  Ex  parte 
Lewie  {a)  and  JSx  parte  Tamhine(b). 

(a)  1  G.  &  J.  69.  (6)  2  Sugd.  V.  &  P.  App.  No.  12. 
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Mr.  Foster y  for  the  mortgagee^  referred  to  Ex  parte       l^*^- 
ChMon  (a).  E,  p^ 

GOTKR. 

Mr.  Swanston  and  Mr*  Rogere^  for  Colwell,  olfjected 
that  the  official  asaigneei  and  one  Hurwitz,  the  other 
creditors'  assignee,  were  not  served  with  the  petition. 

The  petition  was  ordered  to  stand  over  to  serve  the 
oiBoial  assignee  and  Hurwiiz  with  the  petition* 

The  matter  coming  on  again  after  the  official  as-  Aniuui. 
signee  and  HnrtHiz  had  been  served  with  the  petition, 
evidence  was  adduced  of  the  solvency  of  Betvden,  and 
of  the  fact  that  the  petitioner  had  soon  after  the  sale  by 
auction,  and  also  subsequently,  been  desirous  of  pre- 
senting the  petition,  but  that  he  had  been  prevented  so 
doing  by  the  solicitors  of  the  assignees  representing  that 
offers  for  purchase  of  the  premises  were  from  time  to 
time  ntade,  and  that  Bawden  allowed  the  matter  to  stand 
over  without  prejudice  to  ColweWe  liability;  Colwell  also 
iled  an  affidavit  to  the  eflfect  that  he  himself  was  not 
of  ability  to  complete  the  purchase. 

The  ChiIcf  Jvdgb  inquired  if  Colwell  would  consent 
to  a  resale^  and  his  counsel  replying  in  the  affirmative, 
the  Court  ordered  a  resale  by  ColwelVs  consent,  with 
a  declaration  that  he  was  liable  to  make  good  any  loss  to 
arise  thereby.  As  to  all  other  matters,  the  petition  was 
ordered  to  stand  over. 

(a)  3  Mont.  Dea.  &  De  G.  302. 
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1846. 

Ex  parte  THOMAS  SEDDON  KELSALL,  WIL- 
LIAM STRETTEL  KELSALL,  RAMGOPAUL 
GHOSE,  and  JAMES  KNIGHT  HERON.— In 
the  matter  of  ALEXANDER  BEATTIE  and 
FRANCIS  MACNAGHTEN. 

August  1. 

LoDdoQ  tab-  XHIS  was  the  petidon  of  submortgagees  of  certain 
^^pmratTat  shipments  to  have  effect  given  to  their  security,  the 
HOTig  KoLg  validity  of  which  was  disputed  by  the  assignees  on  the 
di^twi^u'ihe  ground  that  the  earliest  possible  notice  of  it  had  not 
1^0^  ^DoticM  ^^^  P^®°  '^  ^^^  parties  in  possession  of  the  shipments, 
b^  ^^VjS'di-^  *^^  bankruptcy  having  occurred  before  any  such  notice 
rect  mail,  thew  could  bv  possibility  have  reached  its  destination. 

being  another  -^  *^  -^ 

and  witer  mail  xhe  petidoners'  security  was  effected  by  an  indenture 
route,  by  which  dated  the  1st  of  May,  1846,  and  made  between  the 

the  notice* 

might  pouibly  bankrupts,  therein  described  as  merchants  and  copart- 
reached  their  uers,  Carrying  on  business  in  the  city  of  London  under 
Before,  how-  the  firm  of  Seattle  &  Co.,  of  the  first  part,  and  the  ped- 
have  taken  ^^  tioner,  Thomos  Seddon  Kelsall,  of  the  second  part,  and 
mode  oi^tmnf-'  ^^^  reciting  that  the  bankrupts  had  advanced  and  paid 
Mbmort  ^***  n  ^  ^^  on  account  of  one  Stephen  Vertue  large  sums  of 
^'^""hw^'  "^^''^^y  ^^  ^^^  security  of  various  consignments  or  ship- 
that  the  notice  ments  of  goods  and  merchandizes  made  by  him  through 

wai  sufficient  ®  /  © 

to  take  the  goodi  the  bankrupts  to  a  firm  of  Vertue  and  Layard  in  Ceylon, 

out  of  their  re- 
puted owner-      and  to  a  firm  of  Blenkin,  Rawson  &  Co.  of  Hong  Kong, 

ship. 

A  man  may  in  China ;  and  that,  on  the  shipment  of  the  said  goods 
fZ^o'^t'^  and  merchandize  to  the  said  firms  of  Vertue  and  Layard, 
beionging*to"*  ^^^  Blenkin,  Rawson  k  Co.,  those  firms  were  respec- 
auhe*Jime°Se  is  *>vely  instructed  by  the  said  Stephen  Vertue  to  hold  the 
'^a°tiTuiare  of*  ^*™®  goods  and  merchandize  to  the  order  and  disposal 
which  it  con-      ^f  j^g  bankrupts,  and  to  remit  to  them  direct  the  net 

proceeds  of  the  sales  thereof,  to  sadsfy  their  lien  thereon 
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ia  respect  of  their  advances  as  aforesaid;  and  reciting        1846. 


£x  parte 


that  the  style  or  firm  of  the  said  house  at  Ceylon  was,  at 

the  time  of  the  date  of  the  said  indenture,  H.  Z.  Layard      Kblsall 

"^  and  others. 

&  Co.,  and  that  merchandizes  comprised  in  the  shipments 
had  been  transferred  and  delivered  by  them  in  com- 
pliance with  the  directions  of  the  bankrupts  in  that  behalf 
to  a  firm  of  Armitage^  Scott  &  Co.,  of  Ceylon  aforesaid, 
subject  to  the  order  and  disposal  of  the  bankrupts; 
and  reciting  that  the  bankrupts  had  applied  to  the  peti- 
tioners for  a  loan  of  15,000/.,  which  they  had  accordingly 
made  upon  the  security  thereafter  contained ;  the  deed 
witnessed,  that  in  consideration  of  the  sum  of  15,000/., 
paid  by  the  petitioners  to  the  bankrupts  at  or  immediately 
before  the  execution  of  the  deed,  the  bankrupts  granted, 
bargained  and  sold  unto  the  petitioner  Thomas  Seddon 
Keball,  his  executors,  administrators  and  assigns,  all 
and  every  the  same  sums  of  money  then  due  or  there- 
after to  become  due,  either  for  principal  or  interest,  by 
virtue  or  in  respect  of  the  advances  made  by  the  bank- 
rupts to  Stephen  Vertue  on  the  security  of  the  goods, 
wares  and  merchandize  shipped  or  consigned  by  the 
said  Stephen  Vertue  to  the  said  firms  of  Vertue  and 
Layard  of  Ceylon,  and  Blenkin,  Rawson  &  Co.  of  Hong 
Kong  as  aforesaid,  and  also  all  and  every  the  goods, 
wares  and  merchandize,  or  so  much  or  such  part  of  the 
same  goods,  wares  and  merchandize  as  then  remained 
unsold  in  the  hands  of  the  said  firm  of  H.  L.  Layard 
&  Co.  and  Blenkin^  Rawson  &  Co.,  at  Ceylon  and  Hong 
Kong  aforesaid,  and  all  and  every  bonds,  bills,  notes, 
monies  and  securities  for  money  of  whatever  description, 
being  the  proceeds  of  sales  made  or  to  be  made  of  the 
said  goods  and  merchandize  so  consigned  or  shipped  as 
aforesaid;  or  any  part  or  parts  thereof,  then  in  the  cus<» 
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1846,       tody,  poaseasion  or  powor  of  Ib^  said  lavt^nkontUMied 
£^P^^      finni  at  Ceylon  and  Hong  Kong  aforfaaid,  or  «ny  oi 

J^^hen.  ^^^°^  ^^  which  had  been  sent  or  remitted  by  tbtm,  or 
any  of  them>  to  the  bankrupta»  or  to  any  other  pereoo 
or  persons  by  th^ir  or  any  of  their  directioiia»  and  whkh 
might  then  be  in  transitu ;  and  also  all  produce  piuw 
chased  with  the  proceeds  of  any  such  sale  or  aaka  aa 
aforesaid,  and  which  might  then  be  in  the  oustady»  poa- 
session  or  power  of  the  last^mentioned  firmsb  or  any  of 
them>  or  which  might  have  been  shipped  or  ibrwarded 
by  them,  or  any  or  either  of  them,  to  the  bankriipts^  or 
to  any  other  person  or  persons  by  their  or  any  of  their 
directions,  and  which  might  then  be  in  transiti^  together 
with  all  and  every  invoices,  acoouata,  account  warrants^ 
account  sales,  bills  and  bills  of  ladii^,  letters^  memo- 
randums and  writings  whatsoever  in  the  euaiody,  poa« 
session  or  power  of  the  said  bankrupts^  or  any  of  thms^ 
in  anywise  relating  to  the  several  goods  and  mopchandiae 
and  premises  thereby  assigned^  or  any  part  thereof,  8ub< 
ject  to  redemption  on  payment  to  the  petitioner  ThemoB 
Stddon  Kd$aU,  his  executors,  administrators  or  assigns, 
the  sum  of  15,0002.,  and  also  all  sueh  further  sums  of 
money  which  might  be  advanced  by  Tkamas  Ssrfcbw 
KebaU  to  the  bankrupts  (not  eseeeding  in  the  whole 
the  sum  of  S5,O0O2.)  with  intereM* 

The  bankrupts,  at  the  time  of  the  execution  by  them 
of  the  indenture,  wrote,  in  the  name  of  the  partnereh^ 
firm,  at  the  petitioner's  request,  three  letters,  dated 
May  1st,  1846,  giving  notice  of  the  asaignment,  addresaed 
respectively  to  the  firms  at  Ceylon  and  Hong  Kong>  and 
gave  the  letters  to  the  petitioners  to  be  forwarded. 

The  petitioners  despatched  these  letters  by  a  mml» 
which  left  on  the  34th  of  May,  but  it  appeared  that  there 
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another  mail  which  left  on  the  4ih  of  May,  and  the        1846. 
question  was,  whether  the  latter  ought  not  to  have  been       £2  p^^^^ 
the  Warer  of  the  letters.  ^^^^ 

The  fiat  issued  on  the  21st  of  May,  before  the  letters 
eouM  by  any  conveyance  have  reached  either  Hong 
Kong  or  Ceylon. 

In  support  of  the  petition,  one  of  the  directors  of  the 
Peninsular  and  Oriental  Steam  Navigation  deposed,  that 
there  was  only  one  direct  and  regular  mail  from  England 
to  Ceylon  and  Hmig  Kong,  which  took  its  departure  in 
every  month  in  two  portions;  one  proceeded  on  the 
90tb  from  Southampton  in  the  vessels  of  the  company, 
and  the  other  on  the  24th  (unless  such  24th  day  should 
ftU  on  Sunday,  and  then  on  Monday,  the  25th)  of  every 
month ;  the  latter  through  France,  by  way  of  Marseilles ; 
the  former  portion  consisting  of  heavy  letters  and  des- 
patches, and  the  latter  of  letters,  bills  of  exchange,  and 
odier  mercantile  documents  of  a  lighter  nature ;  both, 
however,  constitutii^  in  fact  but  one  mail,  which  was 
finally  united  and  made  up  at  Malta,  and  was  thence 
forwarded  to  its  ultimate  destination.  The  deponent 
stated  that  the  average  length  of  passage  of  the  mail 
firom  England  to  Ceylon  was  42  days,  and  from  England 
to  Hong  Kong  54  days;  and  that  letters  transmitted 
from  England  to  Ceylon  by  the  mails,  by  the  way  of 
SottthaiDptMi  on  the  20th,  and  by  way  of  Marseilles  on 
Monday  the  25tb  of  May,  in  this  present  year,  would  in 
ordinary  course,  and  according  to  the  average  passage,  be 
delivered  in  Ceylon  in  the  early  part  of  July,  and  that 
letters  transmitted  by  the  same  mail  to  Hong  Kong 
would  in  like  manner  be  delivered  there  about  the  third 
in  July. 

With  respect  to  tfie  mail  on  the  3rd,  the  deponent 


and  others. 
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1846.       Stated  that  a  mail  from  England  to  Bombay  was  made 
JJ^^"*^       up  and  transmitted  on  the  3rd  of  every  month  in  the 

Ex  parte  '^  ^ 

Kexa&ll  vessels  of  the  same  company  by  way  of  Southampton^ 
and  on  the  6th  or  7th  of  every  month  through  France 
by  way  of  Marseilles,  and  that  letters  from  Ceylon  to 
Hong  Kong  are  forwarded  by  this  mail,  if  specially 
addressed  for  that  purpose,  and  that  on  the  arrival  of  the 
mail  at  Bombay,  letters  despatched  thereby  for  Hong 
Kong  were  forwarded  thence  by  dawk  (or  foot  post)  to 
Calcutta,  and  thence  to  their  final  destination  by  the  first 
conveyance  which  might  happen  to  present  itself;  and 
that  letters  despatched  by  the  mail  for  Ceylon  were,  on 
the  arrival  thereof  at  Bombay,  forwarded  from  thence  to 
Ceylon  by  a  steam  vessel,  which  plied  during  certain 
months  of  the  year  between  Bombay  and  Colombo  afore- 
said, but  that  the  running  of  the  said  last  mentioned 
steam  vessel  was  altogether  discontinued  during  the 
monsoon,  and  that  the  mode  of  transit  and  communica- 
tion between  England  and  Ceylon  and  Hong  Kong  by 
the  Bombay  mail  of  the  3rd  and  6th  or  7th  of  every 
month  was  extremely  uncertain  and  irregular,  and  that 
the  usual  and  ordinary  and  the  only  certain  mode  of 
communication  with  those  places  respectively  was  by  the 
regular  and  direct  mail  of  the  20th  and  ^th  or  25ih  of 
each  month. 

The  deponent  added  that  fi'om  his  knowledge  and 
experience  on  this  subject,  it  was  his  judgment  and 
belief  that  letters  from  Ceylon  and  Hong  Kong,  des- 
patched by  the  regular  mail  on  Monday,  the  S5th  day 
of  May  last  past,  would  reach  their  respective  destina- 
tions earlier  than  if  they  had  been  despatched  by  the 
Bombay  mail  of  the  3rd  of  May,  inasmuch  as  the  steam 
vessel  discontinued  running  between  Bombay  and  Co- 
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lombo  from  about  the  second  week  in  May  till  about  the       31^ 


second  week  in  August,  owing  to  the  monsoon  which      Ezpvie 
uniformly  prevailed  daring  that  interval,  and  that  the     andotben. 
dawk  between  Bombay  and  Calcutta  would  also  during 
the  same  period  be  extremely  uncertain,  owing  to  the 
heavy  periodical  rains  then  usually  prevalent. 

In  opposition  to  the  petition,  one  of  the  bankrupts 
deposed,  that  under  ordinary  circumstances  the  mail  des- 
patched on  the  3rd  and  7th  days  of  the  month  would, 
even  if  carried  by  dawk  from  Bombay,  reach  Ceylon  four 
days  before  the  mail  despatched  on  the  20th  and  S4th 
days  of  the  month,  and  if  carried  by  steamer  from 
Bombay  under  ordinary  circumstances  would  reach 
Ceylon  twelve  days  before  the  last  mentioned  mail,  and 
that  it  would  be  a  most  unusual  occurrence  for  the  mail 
despatched  on  the  20th  and  24th  days  of  the  month  to 
reach  Ceylon  before  the  mail  despatched  on  the  3rd  and 
7th  days  of  the  month,  and  that  so  far  as  deponent  was 
aware,  no  such  occurrence  had  ever  taken  place. 

The  deponent  further  stated  that  it  was  the  practice 
of  the  bankrupts'  firm,  and  of  other  merchants  in  London, 
to  despatch  letters  to  their  correspondents  at  Ceylon  by 
the  mail  on  the  3rd  and  7th  days  of  the  month,  and  that 
their  firm  did  in  fact  despatch  letters  by  the  mail  on  the 
3rd  and  7th  days  of  May  last  to  the  said  firm  of  H.  X. 
Layard  &  Co.  at  Ceylon. 

This  deponent  also  stated  that  if  he  had  been  desirous 
on  the  1st  of  May  of  communicating  with  Ceylon  with- 
out unnecessary  loss  of  time,  he  should,  in  the  ordinary 
course  of  his  business,  have  forwarded  a  letter  by  the 
mail,  which  was  despatched  from  London  on  the  3rd  or 
7th  days  of  the  month  of  May ;  and  that  he  should  have 
done  so,  under  the  conviction  that  a  letter  despatched  by 
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1846.  ihe  vail  of  the  Srd  or  7th  days  of  the  month  would  haw 
Ex  partQ  fvached  Ceylon  seferal  days  before  a  letter  despatched 
a^^en.  by  the  maU  of  the  »Oih  or  flSth  days  of  the  moQth  of  May, 
and  that  to  insure  a  letter  addressed  to  Ceylon  bdpg 
despatched  by  the  mail  of  the  Srd  and  7th  days  of  the 
month,  it  was  necesssary  to  add  to  the  address  of  the 
letter  the  words  <^  m&  jBomftay  ;*'  that  in  the  absence  of 
such  direction^  the  letter  would  not  be  despatched  until 
the  mail  of  the  aOth  and  IMth  day  of  the  month,  and  that 
such  regulation  was  well  known  to  merchants  and  others 
in  the  habit  of  corresponding  with  India  and  Ceylon. 

Mr.  Bolt  and  Mr.  Bu$k,  in  support  of  the  petitioB, 
refared  to  Bunt  v.  Carvmlko{a\  Ex  parte  FUwmr{Jk\ 
BMm  ▼.  OU^Mt  (c). 

Mr.  RuuM  and  Mr.  Prjfoti  for  the  assignees,  coih 
tended  that  the  security  was  not  afailaUe,  as  the  earliest 
possible  notice  of  it  was  not  forwarded  to  the  parties  in 
possession  of  the  pr(q)erty.  It  was  immaterial  whether 
such  notice  could  have  reached  its  destination  before  tfie 
bankruptcy,  so  iar  as  regarded  the  doctrine  that  a  party 
claiming  a  lien  should  do  all  in  his  power  to  perfect  his 
security.  As  to  the  portion  of  the  merchandise  whidi 
was  at  sea,  it  was  true  that  no  notice  could  haYe  beat 
given,  but  this  part  of  the  petitioners*  claim  was  suhifect 
to  another  objection,  viz.  that  the  goods  intended  to  be 
comprised  in  the  security  were  not  specified  nor  aaoer* 
tained,  nor  indeed  had  either  party  the  means  of  know* 
ing  what  they  were. 

(a)  4  Myl.  &  Cr.  690.  (c)  6  Bing.  N.  C.  103. 

(6)  4  D.  &  C.  449. 
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The  Chief  JvDeE,--If  a  man  knowi  or  believes  that       ^^^^* 


property  of  sonoe  deicription  belonging  to  him  is  on  ita  ex  parte 
wny  from  India  to  England,  he  may  validly  in  equity  coo-  and  c^im. 
tract  to  givo  a  lien  upon  it,  without  knowing  the  particu- 
lar* of  which  it  consista.  With  respect  to  the  shipmenta 
at  Ceylon  and  Hong  Kong,  assuming  that  in  the  par- 
ticular circumstances  of  this  case  laches  might  have  been 
Biaterial,  still  there  aj^cars  to  me  to  have  been  no  lofite^ 
here*  It  ia  possible  that  by  a  particular  course  of  pro- 
c^ctdings,  intelligence  might  have  been  despatched  earlier, 
and  by  possibility  it  might  have  reached  its  destination 
sooner  than  by  the  course  actually  adopted,  but  I  think 
it  would  be  too  strict  and  harsh  to  say  that  in  taking 
that  course  the  petitioners  were  guilty  of  laches* 


Ex  parte  ARBOUIN  and  ALLNUTT.— In  the  matter 
of  JOHN  REAY  and  JOHN  ROBERT  REAY, 

and 
Ex  parte  CHARLES  GONNE  and  others.— In  the  Dte.  22, 1846. 

. .  February  26, 

same  matter.  jun§  20  and 

Auguit  I,  1846. 

For  several  years  before  and  up  to  the  end  of  the  year  !•  A  wioe  mer- 

chftnt  cftrryioff 

184S,  the  bankrupt,  John  Reay,  carried  on  the  business  od  buiiness 

under  the  firm  of 
J.  R.  &  Co.,  anDoanced  by  t  circular  that  he  had  taken  his  nephew  into  partnership.  The 
business  was  thenceforth  cairied  on  under  the  style  of  J.  R,  Sen,  &  Co.,  but  as  between  the 
uncle  and  nephew,  the  latter  received  a  salary  only,  and  did  not  participate  in  the  capital, 
profits  or  losses  of  the  concern.  On  both  becoming  bankrupt,  held,  tnat  a  creditor  who 
npi^litfd  goods  to  the  firm  might  prove  against  tj^  separate  estate  of  the  uncle. 

2-  Part  of  the  stock  in  trade  consisted  of  wines  in  the  docks,  which  the  uncle,  on  announcing 
tke  paftaeiabi^  dkecied  the  Dock  Company  lo  dtliver  to  the  oider  of  the  new  firm:  Held, 
that  these  wines  were  in  the  reputed  ownership  of  the  two,  and  ought  to  be  administered  as 
joint  ertate. 

3.  Other  property  consisted  of  wines  in  the  hands  of  a  lien  creditor  of  the  uncle,  and  after 
the  aanouncemeat  of  the  partneisbip,  some  of  the  wiMi  wave  withdrawn  and  replaced  by 
others  in  the  name  of  the  new  firm :  Held,  that  the  possession  of  the  lien  creditor  did  not 
prevent  the  application  of  the  72Bd  section,  but  that  those  wkiea  aUo  ahoald,  subject  to  the 
aen«  be  administered  as  joint  estate. 

4.  Where  a  large  number  of  creditors  had  a  right  of  electien  to  prove  against  the  joint  or 
Upanta  eatate,  awl  the  estates  were  not  so  ascertained  as  to  enable  the  cieditors  to  elect,  a 
temporary  order  was  made  that  no  larger  dividend  should  be  dectared  of  the  one  than  of  the 
elh«r  estat«« 
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1846. 


Ezpirte 

Abbouin 

and  another. 

Ex  parte 

GOVNS 

and  others. 


of  a  wine  merchant  in  the  City  of  London^  under  the 
firm  of  John  Reay  &  Co.  The  bankrupt^  John  Robert 
Reay,  was  the  nephew  of  the  other  bankrupt^  and  for 
several  years  previous  to  the  end  of  the  year  1843  was 
employed  by  his  uncle  as  a  clerk  and  traveller  at  a 
salary  of  300/.  per  annum. 

On  the  31st  day  of  December,  1843,  the  uncle  told 
the  nephew  that  he  was  going  to  give  him  an  interest  in 
the  business,  and  on  the  following  day  handed  to  or 
placed  before  the  nephew  a  paper  to  the  following 
effect : — 

"  1000/.  per  annum  for  profits;  2501.  for  travelling 
expences ;  250/.  to  keep  the  house  in  Mark  Lane." 

Nothing  further  passed  between  them  on  the  subject, 
nor  were  any  articles  of  partnership  ever  executed.  The 
following  circular  letter  was,  however,  sent  to  those  with 
whom  the  uncle  had  dealings : 

'*  Sir,  Januaiy  l8t«  1844. 

'^  I  beg  leave  to  inform  you  that  I  have  this  day  taken 
into  partnership  with  me  my  nephew,  Mr.  John  Robert 
Reay,  who  has  been  many  years  in  my  counting-house, 
and  who  is  in  every  way  entitled  to  my  confidence. 
Hoping  for  the  continuance  of  your  kind  firiendship  to 
our  new  firm  of  John  Reay,  Sen.  &  Co. 

John  Reay, 

John  Reay,  Sen.  &  Co." 
Notwithstanding  the  change  in  the  style  or  firm,  the 
nephew  never  drew  any  cheque  upon  the  bankers  of  the 
firm,  nor  drew  nor  accepted  any  bill  of  exchange  in  the 
name  of  the  firm,  but  continued  to  discharge  the  duties 
of  clerk  or  traveller  in  the  same  manner  as  he  had  there- 
tofore done,  and  the  actual  control  of  the  funds  and 
property  of  the  concern  remained  in  and  were  exercised 
by  John  Reay  alone,  nor  had  John  Robert  Reay  any 
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capital' in  the  concern,  or  any  share  or  interest  in  the 
stock  and  property. 

On  the  S7th  March,  1845,  a  joint  fiat  of  that  date  was 
issued  against  the  bankrupts  by  the  name  and  description 
of  John  Reay  and  John  Robert  Reay,  of  Mark  Lane,  in 
the  City  of  London,  wine  merchants,  dealers  and  chap- 
men, and  copartners,  and  the  petitioners,  Charles  Oonne 
and  Henry  Drury  and  F.  H,  Hogg  were  the  creditors' 
assignees,  and  the  petitioner,  George  Oreen^  the  official 
assignee. 

Creditors  to  a  very  considerable  amount  proved  their 
debts  against  the  joint  estate  of  the  bankrupts,  and  cre- 
ditors to  a  small  amount  proved  their  debts  against  the 
separate  estate  of  John  Reay  on  his  private  account,  or  as 
sole  trader  carrying  on  the  same  business  under  the  firm 
oiJohn  Reay  k  Co.  up  to  1st  January,  1844. 

On  the  Srd  July,  1845,  a  dividend  of  Is.  in  the  pound 
was  declared  of  the  supposed  joint  estate  in  favour  of 
the  creditors  who  had  proved  their  debts  against  that 
estate,  but  this  dividend  had  been  received  by  very  few 
of  the  creditors,  and  no  dividend  had  been  declared  of 
the  separate  estate  of  John  Reay,  but  such  separate 
estate  of  John  Reay  was  considerably  larger  in  propor- 
tion to  the  separate  debts  which  had  been  proved  against 
it  than  the  joint  estate. 

After  the  dividend  was  declared,  it  was  first  discovered 
that  no  partnership  in  fact  subsisted  as  between  the 
bankrupts,  the  creditors  having  been  previously  un- 
acquainted with  the  nature  of  the  arrangement  between 
the  bankrupts. 

Upon  the  discovery  of  the  real  state  of  the  case,  the 
petitioners,  Messrs.  Arbouin^  Allnutt  &  Co.,  who  had 
proved  a  debt  of  640/.  9«.,  contracted  since  the  said  1st 
of  January,  1844,  against  the  joint  estate^  presented  a 


1846. 


Ex  parte 

Arbovik 

and  anothar. 

Ex  parte 

GONNB 

andothera. 
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lAM.       petition  pTAjring  to  b%  allowftd  to  trAMfer  thtir  proof 
iii  pwte      ^^^™  ^^®  i^^^^  estate  to  the  separate  estate  of  Jdka  M^ttjf* 

AbboviIt 

tad  MMtlMT. 

£x  pute         Mr.  SwuMton^  Mi*.  Sodon  and  Mr.  BovUl  io  support 

ABdothtn.     of  the  petition.    The  petitioners  had  a  right  to  elect 

Dm.  23, 1845.  whether  they  would  prote  against  the  appu^ent  Jdnt 

tstatO)  or  against  the  separate  estate  of  the  real  debtor* 

This  is  established  in  principle  by  several  authorities. 

In  Kelt  V.  Nainby  (ts)  the  plaintiff  brought  assumpeil 
for  business  done  as  the  defendant's  attomey»  and  it 
appeared  that  the  plaintiff  carried  on  his  businoH  under 
the  firm  of  KM  &  Son,  the  name  Kell  A  Son  bring 
written  on  the  door  of  the  office.  All  the  comttimi'^ 
cations  to  the  defendant  from  Uie  plaintiff  had  been 
signed  KM  &  Son^  but  the  son  was  called  to  prove  that 
he  was  merely  a  olerk  to  his  father  at  a  salary.  It  was 
objected  that  the  son  ought  to  have  been  a  plaintiffi  but 
on  a  motion  for  a  new  trial  Parke^  J.,  said^  ''A  party 
with  whom  the  contract  is  actually  made  may  sue  with^ 
out  joining  others  with  whom  it  is  apparently  made^ 
Here  there  was  no  evideneo  to  show  that  the  son  wiui 
actually  employed  by  the  defendant.  The  son  proved 
that  he  was  not  an  actual  partneri  and  although  he  may 
have  appeared  to  the  defendant  to  have  been  a  partneri 
unless  he  were  a  party  to  the  contract,  for  the  breach  of 
which  the  action  was  brought,  he  need  not  join  in  sttch 
action.    Here  he  was  no  party  to  that  contract.*' 

In  Skinner  v.  iSloc^  (ft)  the  defendants  had  bought 
whale  Oil  of  one  of  the  plaintiffsi  who  were  joint  part 
owners  of  a  vessel,  and  the  Court  said^  "  The  action 
may  be  maintained  either  in  the  name  of  the  person  with 
whom  the  contract  was  actually  made,  or  in  the  name  of 
the  partiea  really  interested*    This  is  continually  done 

(<t)  10  B.  &  AM  30.  (6)  4  B.  &  Aid.  487. 
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in  ctm§  of  polieiet  of  intttrance«  If  Iha  introduction  of 
these  nameB  make  any  difikrtnce  in  fact  to  the  defend** 
ant,  by  affecting  his  right  of  let-^off,  he  may  perhapa 
apply  to  the  Court  for  relief.  But  the  statutes  of  set*off 
do  not  prevent  the  action  from  being  maintainable  in  the 
names  of  all  the  parties  interested/' 

It  is  true  that  in  all  the  cases  hitherto  decided  the 
olgection  has  proceeded  on  the  ground  of  mi^oinder  or 
noiQoinder  of  plaintifisi  But  the  same  principle  ob* 
▼iottsly  applies  to  the  objection  for  misjoinder  or  noa* 
joinder  of  defendants,  and  therefore  the  present  case  is 
new  in  tpecie  only. 

They  also  referred  to  1  Smith's  Leading  Cases^  480; 
Wamgk  y.  Cbrver(a);  Potsohm  t.  Crosby  {b)\  Tesdy. 
Eboarthjf  (c) ;  JRidgway  v.  PkiUip{d);  B^field  y. 
Smith  (e) ;  Beckham  v.  Drahe{f) ;  Barker  v.  Stubbs  (g) ; 
Peacock  v.  Peacock  (h);  Davenport  t.  ButcketroM  {i)  \ 
Otddon  V.  Robson  (A). 


1646. 


Amaooiir 
tadMiotlMr. 

fix  parti 

OOMKt 

Mdvitera* 


Mr.  Anderdon  and  Mr.  Rogers  for  the  separate  cre- 
ditors cited  BoviU  v.  Wood(l). 

Mr.  Russell  and  Mr.  GresAe  for  the  assignees. 


The  Chief  Jvdob. — The  question  in  this  case  is 
whether  expressly  or  by  implication  Mr.  Reay,  senior, 
undertook  separately  to  pay  the  demand  of  the  peti* 
tioners«  Assuming  that  all  the  cases  cited  were  correctly 
decided,  I  am  not  satisfied  that  they  ought  to  govern 


(a)  3  H.  Bl.  336. 
(fr)  5  £«p.  199. 

(c)  14  East,  210. 

(d)  ICr.Mees.  &R.415. 
(0  12  M.  &  W.  409. 


(/)  1  M.  &  Or.  738. 
{g)  1  M.  &  Gr.  44. 
(h)  2  Campb.  45. 
(i)  1  Car.  &  P.  89. 
(fc)  2  Campb.  302. 
(0  2Mau.&S.23. 
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1846.       the  present     If  I  can  do  anything  upon  this  petition. 
Ex  parte      ^^  ^^''  ^^^  ^  ™^^^  ^^^^  ^^  allow  the  petitioners  an 
air^bar     opportunity  of  trying  the  question  in  an  action  to  be 
El  parts       moulded  by  this  Court. 

and  othen.  This  course  being  agreed  to,  it  was  ordered  that  the 
petitioners,  Messrs.  Arbouin  and  AUnutt,  should  be  at 
liberty  to  bring  an  action  against  John  Reay  alone  upon 
the  debt  proved  by  them,  and  that  the  defence  to  the 
action  should  be  conducted  by  James  Foster,  a  separate 
creditor  of  John  Reay^  and  that  the  sole  issue  should  be 
raised  upon  a  plea  in  abatement,  on  the  ground  of  the 
nonjoinder  of  J.  R.  Reay,  the  plaintiffs  admitting  that 
they  had  received  a  copy  of  the  above-mentioned  circular. 
GuUdhali,  An  action  was  brought  accordingly,  and  was  tried 
before  the  Lord  Chief  Baron  and  a  special  jury. 

Mr.  Jervis  and  Mr.  BoviU  for  the  plaintiff. 

Mr.  Martin  for  the  defendant 

The  Lord  Chief  Baron  in  the  course  of  his  summing 
up  to  the  jury  made  observations  to  the  following 
e£^t(a): — This  is  an  action  brought  by  Messrs.  AU-^ 
nutt  k  Co.  against  Mr.  John  Reay  to  recover  the  price 
of  some  brandies  purchased  of  the  plaintiffs  at  the  latter 
end  of  the  year  1844.  The  defendant  has  pleaded  that 
the  debt  accrued  to  the  plaintiffs,  not  from  the  defendant, 
John  Reay  only,  but  from  John  Reay  jointly  with 
another  person  named  John  Robert  Reay.  The  repli- 
cation denies  that,  and  says  that  the  debt  accrued  from 
John  Reay  alone.  That  is  the  issue  in  point  of  fact 
which  you  have  to  decide. 

(a)  Abridged  from  a  transcript  of  Messrs.  Gurney's  shorthand  note, 
kindly  faToiahed  by  Mr,  Greene  to  the  reporter. 
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Your  attention  has  been  called  by  the  counsel  for  the 
defendant  to  the  fact  that  the  question  you  have  to 
decide  is,  with  whom  was  the  contract  made.  I  have 
been  turning  the  subject  in  my  mind  while  the  learned 
counsel  has  been  addressing  you,  and  I  cannot  see  any 
distinction  between  that  question  and  the  question  he 
seems  desirous  to  avoid,  namely,  whether  there  was  a 
partnership ;  for  if  there  was  not  a  partnership,  then  the 
contract  was  not  made  with  the  defendant  and  John 
Robert  Reay*  Whether  the  contract  was  so  made  or  not 
seems  to  me  entirely. to  depend  upon  the  question  whether 
there  was  a  partnership.  The  learned  counsel  said  that 
this  is  a  single  transaction,  and  that  if  they  show  that,  in 
this  single  transaction,  the  plaintiffs  were  dealing  with 
John  Reay  the  elder  and  John  Robert  Reay^  the  con- 
tract was  made  with  them.  In  reality,  however,  John 
Robert  Reay  knew  nothing  about  the  brandies,  never 
heard  of  them,  and  it  is  only  by  reason  of  the  name 
of  the  new  firm  being  used,  that  he  can  be  considered  in 
any  way  interested  in  the  transaction.  If,  therefore,  the 
new  firm,  John  Reay,  senior,  &  Co.,  did  not  include 
John  Robert  Reay,  he  was  not  included  in  the  bargain, 
and  the  bargain  was  made  with  the  other.  It  seems  to« 
me,  therefore,  that  the  question  whether  the  contract 
was  made  with  the  defendant  and  John  Robert  Reay, 
and  the  question  whether  the  two  were  partners,  are  for 
all  purposes  in  truth  and  justice,  and  I  think  in  common 
sense  also,  perfectly  identical. 

The  question,  therefore,  is,  was  this  a  partnership? 
Was  the  nephew  to  have  any  interest  in  the  business,  or 
was  he  to  go  on  as  clerk?  Was  the  partnership  really  a 
partnership,  or  was  it  a  mere  holding  out  of  a  man,  for 
some  reason  or  other,  as  a  partner,  who  really  was  not 

VOL.  I.  c  c 


1846. 


Ex  {Mrte 

Arbouin 

and  another. 

Expafte 

GONNB 

and  othera. 


QUA 
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£s  parte 

Arbovin 

and  SDother. 

Ex  parte 

GONNB 

and  olhtH, 


one  7  The  brandies  were  sold  on  aceounl  of  the  pbdoliff 
to  John  JReay,  senior,  &  Co.  The  question  is,  who  are 
John  Seay,  senior,  &  Co.  ? 
After  going  through  the  evidence^  his  Lordship  said, 
You  will  say  whether  this  seems  to  you  to  be 
analagous  to  a  real  bond  Jide  letting  a  person  into  a 
community  of  interest.  I  shall  lay  down  no  rule 
whether  there  must  be  an  absolute  community  in  the 
whole  of  the  profit  or  the  whole  of  the  loss  either  in  any 
particular  share  or  transaction.  I  Shall  ask  yoti  do  yott 
think  the  object  of  this  was  to  create  a  partnership,  or  to 
create  the  appearance  of  a  partnership  only  ? 

The  learned  counsel  for  the  defendant  dwelt  very 
much  upon  this,  that  the  nephew  would  have  been  liable 
if  he  had  been  sued.  But  he  is  liable  to  be  sued,  not 
because  be  has  an  interest  in  the  concern^  but  because 
he  has  held  himself  out  as  a  partner.  His  liability  gives 
him  no  interest.  Suppose  the  case  of  a  clerki  whose 
name  is  published  to  all  the  world  as  that  of  a  partner, 
bdt  with  whom  there  is  an  express  stipulation  that  he 
shall  not  dra\t  upon  the  bank|  nor  have  any  interest 
in  the  capital  or  profits ;  the  clerk  there  would  be  liable 
possibly  to  any  tetent  to  which  the  concern  might  be 
insolvent;  but  I  tnke  it  to  be  perfectly  clear  that  he 
would  have  no  interest  in  the  capital,  and  that  though  he 
might  be  liable  for  the  losses,  that  eiroumstance  would 
not  give  him  sUch  Hn  interest  in  the  loss  as  would  make 
him  a  partner.  To  have  this  effect,  there  must  be  a 
direct  interests 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
649/. 

In  the  forllowmg  Easter  Term  the  Court  of  Etohequer 
was  moved  on  behalf  of  the  defendstnt  in  the  aetion  for 
a  rule  for  a  new  trial,  which  was  refused. 
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On  this  day  the  petition  of  MeMura.  Arbauin,  AUnutt       U4A* 
ft  Co.  camo  on  to  be  heard  on  further  directions.  ^^  ^^ 

Arbouiii 
«Bd  aootlMr* 

Mr.  SwamiMf  Mr.  Ba/6on  and  Mr.  Ba^iU  for  the      £z  parts 

GoUNS 

petitioners.  and  odMn. 

May  6. 

Mr.  Andmrdnn^  Mr.  Peaooeh,  and  Mr.  Rog^n  for  the 
■eparate  creditors. 

Mr.  Iin$$M  and  Mri  C3^6«ii  fot  the  assignies« 

The  order  was  that  the  proof  of  the  petitioners  should 
be  transfei^rdd  to  the  separate  estate  of  John  Reay. 

The  assignees  then  presented  the  second  of  the  above 
petitions,  stating  that  there  were  no  separate  debts  or  as- 
sets of  jQhn  Robert  Reay,  and  that  the  petitionefi  the 
official  assignee,  had  received  several  sums  of  money  in 
respeet  of  debts  dtie  to  John  Reay  prior  to  tfanuary, 
1844,  and  which  were  included  in  the  capital  of  John 
Reay  on  the  formation  of  the  alleged  partnership  between 
him  and  J.  i2.  Rtay^  and  might  therefore  be  claimed  to 
belong  to  the  joint  estate  of  the  said  bankrupts ;  but  that 
no  notice  of  any  transfer  thereof  to  the  said  joint  estate 
appeared  to  have  been  given  to  the  parties  from  whom 
such  debts  were  due,  and  that  it  was  doubtfUl  whether 
sbch  debts  formed  part  of  the  joint  estate  of  the 
bankrupts  or  of  the  separate  estate  of  John  Reay,  and 
that  in  the  event  of  the  two  estates  being  kept  separate 
and  distinct  it  would  become  necessary  to  have  such 
question  decided  in  due  course  of  law.  The  petition 
also  stated  the  pendency  of  an  action,  the  result  of 
which  would  regulate  the  conduct  of  the  creditors  of  the 
joint  estato  in  exercising  any  right  of  election  as  to  the 

cc2 
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Arbovin 

and  another. 

'Ex  parte 

OONNS 

and  others. 


transfer  of  their  proofs  from  the  joint  estate  to  the  sejNi- 
rate  estate  of  the  said  John  Reay ;  and  that  there  were 
other  sums  received  and  receivable  under  the  fiat,  the 
proper  application  of  which  would  in  like  manner  be 
open  to  doubt  and  question  as  between  the  joint  and  se- 
parate estates. 

The  petition  prayed  for  a  reference  to  the  Commis- 
sioner to  inquire  and  state  whether  it  would  be  for  the 
benefit  of  the  general  body  of  the  creditors  that  the  assets 
of  the  bankrupts  should  be  consolidated  upon  any  and 
what  terms. 


Jun9  20. 


Mr.  Russell  and  Mr.  Oreene,  in  support  of  the  petition, 
cited  JSr  parte  Parke  (a),  Ex  parte  Struti  (b). 


Mr.  Anderdon  and  Mr.  Wigram  for  some  of  the  se- 
parate creditors  of  John  Reay  opposed  the  petition  and 
referred  to  Ex  parte  Langdale(c),  Ex  parte  Hamper  (d), 
Ex  parte  Jackson(e\  Ex  parte  Sheppard{f). 

The  Court  declined  making  an  order  as  prayed  ex- 
cept by  consent,  and  ultimately  the  following  order  was 
made. 

Let  it  be  referred  to  the  Commissioner  to  inquire 
and  state  to  the  Court,  whether,  having  regard  to 
two  orders  of  the  Court  of  Review  made  in  this 
matter  on  the  petition  of  James  Arbouin,  John 
Allnutt  and  John  AUnutt  the  younger,  the  one 
dated  the  Snd  December,  1845,  and  the  other 
dated  the  6th  May,  1846,  and  the  trial  and  pro- 
ceedings had   under   the  said   first  mentioned 


(a)  a  D.  &  C.  1.         (c)  18  Ves,  30.         (e)    1  Vet.  J.  181. 

(b)  1  G.  &  J.  29.         (d)  17  V€B.  403.       (/)  3  D.  &  C.  190. 
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order  in  her  Majesty's  Court  of  Exchequer,  any 
and  what  portion  of  the  assets  to  be  administered 
under  the  said  fiat  ought  to  be  administered  as  the 
joint  estate  of  the  said  bankrupts,  with  leave  for 
the  said  Commissioner  to  state  any  circumstances 
specially. 
By  his  report,  dated  July  28,  1846,  the  Commissioner 
(Mr.  Croulburn)  found  that  there  was  a  certain  portion 
of  the  assets  to  be  administered  under  the  said  fiat, 
which  ought  to  be  administered  as  the  joint  estate  of  the 
bankrupts,  John  Reay  the  elder  being  the  true  owner  of 
all  such  assets ;  that  such  assets  consisted  of  the  pro- 
ceeds of  goods  and  chattels,  being  (at  the  time  of  John 
Reay  and  John  Robert  Reay  becoming  bankrupt)  with 
the  consent  and  permission  of  John  Reay,  the  true 
owner  thereof,  in  the  possession,  order  or  disposition  of 
both  the  bankrupts  jointly ;  and  both  the  bankrupts 
being  at  such  time  and  with  such  consent  the  reputed 
owners  of  such  goods  and  chattels,  and  having  taken 
upon  themselves  jointly  the  sale,  alteration  by,  or  dispo* 
sition  thereof  as  owners.     What  these  assets  were,  and 
what  the  probable  amount  thereof  would  turn  out  to  be 
(so  far  as  was  then  capable  of  calculation),  appeared  by 
the  schedule  annexed  to  the  report,  subject  to  the  judge- 
ment of  the  Court  upon  any  questions  of  law  to  be  raised 
upon  the  facts  therein  stated. 

Among  the  assets  mentioned  in  the  schedule  were 
some  wines  in  the  St.  Katharine's  Docks,  with  reference 
to  which  the  facts  found  by  the  Commissioner  were  the 
following : — 

In  the  month  of  January,  1844,  a  copy  of  the  circular, 
(set  out  supri,  p.  360,)  was  sent  to  the  St.  Katharine's 
Dock  Company,  and  on  the  fly  leaf  of  such  circular  was 
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£x  pftrte 

Arbovin 

and  another. 

£x  parte 
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ttd  anetlMr. 

EKpMto 

GoffKB 


written  the  following  authority,  signed  by  the  bankrupt 
Jokn  Meay. 

*'  76,  MMk  Um,  tt  FAmiy,  1844. 

To  the  Superintendant  of  St.  Katharine's  Docks. 
Sir, 

Please  to  deliver  all  wines  and  spirits  standing 
in  our  name  to  the  order  of  John  Reay,  senior,  8c  Co. 

We  remain,  Sir, 

Your  obedient  servants, 

John  Reay  &  Co.** 

The  Dock  Company  acted  upon  the  authority  so  giveDf 
on  receiving  orders  signed  by  John  Jteay,  senior,  k  Co. 

At  the  time  of  the  bankruptay  the  Dock  Coiopwy 
held  the  circular  md  authority  above  set  forth,  but  sui^h 
authority  had  not  been  acted  upon  by  Johm  Reay^ 
senior^  &  Co.  so  far  as  related  to  certain  wines  spe^fied 
in  the  report. 

The  directors  of  the  St.  Katharine's  Dock  Conipany 
refused  to  deliver  the  wines  in  their  posficssbii  to  the 
aisignees,  except  on  payment  of  a  sum  of  5770i  5f,  2d. 
claimed  to  be  due  to  them  for  wMebouse  rent,  wbarfiige 
and  other  charges,  and  for  which  sum  they  cbuoed  ^ 
general  lien  on  all  wines  in  their  possession  standing  in 
tboAMie  of  the  said  John  Reay  or  q{  John  SmytBWOf, 
&  Co.  In  order  to  obtain  possession  of  any  of  the  wines, 
the  assignees  wem  compelled  to  pay  the  whole  amount, 
whereof  9661-  U.  lOd  bed  aeerved  dm  prior  to  ib#  let 
January,  1844,  and  the  residue  subsequently  to  tb#t 
date. 

Another  portion  of  the  aseets  co^isted  of  cei^in 
wines  deposited  with  one  Mr»  Lcfit^  under  the  foUpwing 
eiiiciinisleaces. 
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Ib  tkt  j^car  IM%  Laing  discounted  the  icceptances        1^^- 
of  Jokn  Beay  for  25001,  taking  as  collateral  security 
irariouB  wine  warrants  to  the  full  yalae  of  the  debt. 

Fron  time  to  time  John  Riaj/  exchanged  some  of  the 
wine  warrants  originally  deposited  with  Laing  for  others 
of  equivalent  value. 

After  the  formation  of  the  alleged  partnership  in 
January,  1844,  LcAng  received  the  acceptances  of  Jokn 
Reay,  senior,  k  Co.  by  way  of  renewal  of  John  Meatus 
acceptances  then  arriving  at  maturity,  and  subsequently 
received  warrants  representing  wines  bought  by  the  new 
fern  in  lieu  of  others  then  held  by  him. 

At  the  time  of  the  bankruptcy  there  remained  due  to 
Lmnff  S500/.,  for  which  he  held  warrants  representing 
sixty-eight  pipes  of  wine,  deposited  with  him  by  John 
Reay  before  the  1st  January,  1844,  and  various  other 
wine  warrants  belonging  to  the  new  firm. 

Both  these  items  were  found  by  the  Commissioner, 
subject  to  the  judgment  of  the  Court,  to  be  joint  assets 
of  the  two  bankrupts. 

The  latter  of  the  abovementioned  petitions  now  came  Augunt  l. 
<m  to  be  heard  on  forther  directions  upon  the  Commis^ 
sionei^s  report. 


Hit.  flmseil  imA  Mr.  Qrs^H^  m  m^P^^t  ^f  the  peti- 
tion. 


Mr.  Anderdon  and  Mr.  Wigram  for  separate  creditors. 
As  to  the  wines  in  the  St.  Katharine's  Docks,  they  be- 
longed to  the  elder  bankrupt  alone.  The  circular  directed 
the  company  to  deliver  the  wines  according  to  the  order  of 
the  two,  but  until  an  order  was  given,  there  is  no  ground 
for  saying   that  the  reputed  ownership  was  changed; 
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The  authority  given  by  the  circular  was  revocable  at  any 
time  before  it  was  acted  upon.  If  any  one  had  inquired 
at  the  docks^  he  would  have  been  told  that  the  wines 
were  standing  in  the  name  of  John  Reay  &  Co.  not  John 
Reay^  senior,  &  Co.  As  to  wines  deposited  with  Laing, 
his  security  prevented  the  application  of  the  doctrine  of 
reputed  ownership.  Both  the  original  and  substituted 
deposits  were  the  separate  property  of  the  elder  bank- 
rupt. They  cited  £Ix  parte  Taylor  (a).  Greening  y» 
Clark  {b). 


Mr.  Swanston  and  Mr.  Bacon  for  the  joint  creditors 
argued  in  favour  of  a  consolidation  of  the  joint  and  se- 
parate estatesj  or  at  all  events  that  no  larger  dividend 
might  be  declared  on  the  separate  than  on  the  joint  estate. 

The  Chief  Judge. — I  am  of  the  same  opinion  with 
the  learned  Commissioner  as  to  both  the  items  in  ques- 
tion.        9 

The  Order  was  that  the  report  should  be  confirmed 
and  that  no  larger  dividend  should  be  declared 
on  the  separate  than  on  the  joint  estate,  without 
prejudice  to  any  application  to  the  Commissioner 
or  the  Court  to  expunge  or  transfer  any  proof. 


(a)  Mont.  340. 


(6)  4  B.  &  C.  316. 
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Ex  parte  JERWOOD.— In  the  matter  of  DOCKERY. 

This  was  the  bankrupt's  own  fiat^  and  his  solicitor  now 
presented  a  petition  for  payment  of  his  bill  of  costs  out 
of  the  assets,  which  amounted  to  4&1.,  and  had  been  paid 
into  the  Bank  into  the  name  of  the  Accountant  General. 
The  solicitor's  bill  was  taxed  at  261. 3s.  5d.  The  fiat 
issued  September  Srd,  1844,  the  adjudication  took  place 
on  the  6th  of  September,  1844*  On  the  14th  of  Septem- 
ber a  meeting  was  held  for  the  choice  of  assignees,  and, 
none  being  chosen,  was  adjourned  till  October  18th ;  no 
creditor  then  attending,  the  choice  was  adjourned  rine 
die,  and  the  bankrupt  obtained  his  certificate. 

Mr.  Sturgeon  in  support  of  the  petition  contended 
that  it  was  not  necessary  to  reserve  80/.  and  10/.  for  the 
office  fees,  and  cited  Ex  parte  Teague  (a)  and  Ex  parte 
Paterean  (b).  The  Accountant  General  in  Bankruptcy 
was  served,  but  did  not  appear. 


AuguttS, 

BiUofMlicilor 
of  bttnknipt 
suing  ont  a  Sat 
against  himatlf, 
under  which  no 
assignees  wera 
chosen  y  oideied 
to  be  paid  ont 
of  the  ftind  in 
the  hands  of  the 
Accoontant 
General  without 
making  any 
reserve  for  the 
office  fees  of 
10(.  and  201. 
The  Acoonntaot 
General  ought 
not  to  be 
stfvedfnth 
thepetitioift 
for  payment* 


The  Chief  Judge  ordered  payment  of  the  bill  of 
costs  out  of  the  48/.,  and  said  that  the  Accountant 
General  ought  not  to  have  been  served. 

(a)  AnU,  p.  140.  (b)  Anti,  p.  168. 


£x  parte  REYNOLDS.— In  the  matter  of 

REYNOLDS.  Uneoln't  Inn, 

Augnit  3. 

The  bankrupt  had  in  this  case  sued  out  the  fiat,  and  when  a  bank- 
now  presented  a  petition  to  have  returned  to  him  the  fees  Sara^?ton- 
of  20/.  and  10/.  which  had  been  paid  into  the  Bank  to  umnUed^and 

noeieditois* 
assignees  had 
been  chosesi  the  office  fees  of  20i,  and  10/uptid  by  him  into  the  Bank>  were  ordendtobe  retnraedk 
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£t  f9Ma  There  had  been  no  choice  of  assignees  and  the  fiat  had 

»»FN«LDi,  bctnannulkd. 


Mr.  SeuiigaU  apfiaarad  in  suppert  of  th^  pelitioa. 


The  Chuv  Jvimhb  ordeted  the  Aes  to  be  fttumtd. 


Ex  parte  HODSON.—Ia  tfa£  matter  of  HODSON. 

PetUioB  of  Air.  Bacon  appeared  in  support  of  this  petition,  which 
aDnq}  tht  liai  was  presented  by  the  bankrupt  to  have  the  fiat  annulled, 
he  had  not  The  time  for  surrendering  had  expired  since  the  petition 
ti^HTor^his'    ^  ^^^  presented^  and  the  bankrupt  had  not  surrendered. 

rarreDdering 
having  expired 

^"^tion  of  ^^'  Russell,  in  support  of  the  fiat,  objected  to  the 
the  petition  and  petition  being  heard  before  the  bankrupt  had  sur- 
rendered, and  contended  that  there  was  nothing  to  take 
this  case  out  of  the  general  rule.  That  rule  was  recog- 
nized and  adopted  in  a  long  series  of  authorities.  Such 
an  authority  was  Ex  parte  Jone${a\  where  the  petidon 
was  presented  one  day  before  the  time  for  surrendering 
expired,  but  firom  particular  circumstances  was  not 
answered  till  after  the  aspiration  of  the  time.  The 
greater  portion  of  the  authorities  were  cases  which  were 
decided  before  the  establishment  pf  the  Court  of  Bank-* 
ruptcy ;  but  soon  after  the  institution  of  that  Court  the 
pokii  was  raised  in  B«  part€  Drehe{b),  mhae  the 
fpetitiofi  was  pioaentad  before  tiw  fcrty-two  days  had 
expired,  and  actually  oame  on  to  be  heard  before  the 
expiration  of  the  time  for  surrendering,  the  time  having 

(a)  11  Ves.  409.  (6)  Moot  486  s  3  D.  &  C.  91i 
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been  enlarged.  The  petition  was  neverthelefls  ordered  }t^\ 
to  stand  over,  on  the  ground  of  the  non  surrender.  ^i^  ^^^^^ 
Ex  parte  Clarke  (a)  was  to  the  same  effect  The  whole 
subject  was  afterwards  fully  argued,  and  idl  the  autho- 
rities cited  in  Ex  parte  Kirhman  (Jb).  The  only  cases 
opposed  to  this  long  and  well  considered  series  of  autho- 
rities are  Ex  parte  Austin  (c)  and  Ex  parte  OameU  {d), 
in  neither  of  which  was  the  question  discussedi  nor  were 
tile  authorities  referred  to. 

The  Chibf  Judge. — Since  the  passing  of  the  act  6  & 
6  Vict.  c.  112,  the  bankrupt  is  altogether  precluded  from 
disputing  the  validity  of  the  fiat,  unless  he  takes  some 
step  to  dispute  it  within  twenty-one  days.  As  the 
petitioner  was  in  no  default  when  the  petition  was  pre- 
sented, I  think  it  my  duty  to  hear  the  petition. 

The  hearing  then  proceeded,  and  liberty  was  given 
to  the  bankrupt  to  dispute  the  validity  of  the  fiat  in  an 
action,  with  certain  admissions  directed  by  the  Court. 

(a)  Mont  &  Bli.  379 ;  and  see  AppendU,  p.  Ui.  note  jr. 
(6)  1  Mont.  &  A^r.  709. 

(c)  1  M.  D.  &  D.  247. 

(d)  AnU,  p.  95. 


Ex  parte  BROMAGE.— In  the  matter  of  JONES. 

_,  Nov.iSf  11. 

IHIS  was  the  petition  of  an  equitable  mort|[agee  of  a  whera.Qpontn 
legacy  bequeathed  to  the  bankrupt,  and  it  sought  the  S^'g  peddoo, 
usual  order,  ik$  only  question  being  as  to  the  costs^        and  aTcfS** 

The  spliqitor  for  the  petitioner  was  also  the  solicitor  flJf^l^f^JJJ 
of  the  creditors*  assignees,  who  consented  to  the  petition,  ^'"c'**  rt*^'* 

ordered  the  sale 
to  be  condncted  as  the  Commuaioner  should  think  fit,  htviog  regard  to  thif  circumstance  j 
and  the  official  assignee  was  allowed  his  costs  of  appearing  separately. 
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1846t  The  official  assignee  appeared  by  a  diflferent  counsel 

Ex  paite      ^^^  solicitor,  and  also  consented  and  asked  for  his  costs. 

Broiiigb. 

Mr.  Metcalfe  appeared  in  support  of  the  petition. 


Mr.  Makinsan  consented  on  the  part  of  the  creditors' 
assignees. 

Mr.  Roxburgh  for  the  official  assignee  also  consented 
to  the  prayer  of  the  petitioui  and  contended  that  as  the 
same  solicitor  appeared  both  for  the  petitioners  and  the 
creditors'  assignees,  the  official  assignee  was  justified  in 
appearing  separately. 

Mr.  Metcalfe  submitted  that  the  official  assignee  could 
not  have  separate  costs. 

The  Chief  Judge  said  that  in  ordinary  cases  one  set 
of  costs  could  only  be  allowed  to  the  assignees,  but  that 
here  the  petitioner  had  himself  created  a  necessity  for 
their  appearance  by  different  solicitorsi  by  employing 
the  solicitor  to  the  fiat. 

Mr.  Roxburgh  asked  that  the  same  order  might  be 
made  as  that  in  Ex  parte  Rolfe{a),  where,  the  same 
solicitor  being  concerned  for  the  assignees  and  the  mort- 
gagee, who  was  one  of  them,  the  Court  directed  that 
another  solicitor  should  conduct  the  sale. 

The  CmfiF  Judge  said  it  would  be  sufficient  to  direct 
that  the  sale  should  be  conducted  in  such  manner  as  the 
Commissioner  should  think  fit,  having  regard  to  the 

(a)  MoiiU516. 
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circumstance  that  the  assignees'  solicitor  was  also  the  lB4r$> 

solicitor  of  the  mortgagee.  ^^^  ^^ 

Ordered  accordingly.  B»om^o«. 


Ex  parte  PERRY.— In  the  matter  of  PERRY. 
This  was  the  bankrupt's  petition  for  leave  to  sur-  Whopetht 

bankrupt  left 

render*  EngimiuL  on 

Y     ,  ,      ftccoiuit  of  hii 

In  his  affidavit,  filed  in  support  of  the  petition,  the  enOMmia- 
bankrupt  stated  that  he  had  left  England  on  March  S7,  leipiently  did 
1846,  in  consequence  of  the  embarrassed  state  of  his  fiSuUafterthe 
affiurs,  and  had  not  returned  till  the  Snd  of  June,  when  j^Jriog'hid 
he  heard  for  the  first  time  of  the  fiat,  which  was  issued  ^^J^  u» 
against  him  on  April  16th.    The  time  appointed  for  his  «*••  ^^J^ 
surrender  was  May  9ih,  and  the  present  petition  prayed  to  iiin«id«r. 
that  the  time  might  be  enlarged  to  January  19th,  1847. 

Mr.  Kinglake,  in  support  of  the  petition,  submitted 
that  the  bankrupt  ought  to  be  allowed  his  costs,  and 
dted  Ex  parte  Smith  (a). 


Mr.  Osborne  appeared  for  the  assignees. 

The  Chief  Judge  said  that  the  case  cited  did  not 
appear  to  be  an  authority  for  giving  costs  to  a  bankrupt, 
whose  ignorance  of  the  existence  of  the  fiat  arose  firom 
his  having  left  England  for  the  purpose  of  avoiding  his 
creditors,  or,  as  the  present  bankrupt  expressed  it, ''  in 
consequence  of  the  embarrassed  state  of  bis  afiidrs." 

No  Order  as  to  the  bankrupt's  costs. 

(a)  4  Dw  &  C.  810. 
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lS4i. 


Lincoln* i  Inn, 
Dec.  2, 

Asiignees,  who 
bid  brought  An 
action  againit 
an  annuity  cre- 
dit«r  of  the 
bankrapt  oH  H 
crou-MfcMHMf 
warbf  o<i  th« 
petition  of  tb« 
creditor,  Mb- 
mittiof  to  tb* 
jnHidmottOf 
the  Cosrtj 
raitra!aed  firoM 
proceeding  in 
the  ttilani 

SmBldt  that 
the  CObiHli^ 

liOfi^  htM  BO 

jurMlmion  to 
f  ilne  the  an-i 
nnit^  tbt  (be 
purpose  of  its 
value  being 
tot  off  in  an 
action. 


Ex  parte  JOHN  RUSSELL  LAW.— In  the  Matter  Of 

LAWRENCE  KENNEDY. 

On  February  28th,  18S7|  the  petitioner  purchased 
from  the  bankrupt  an  annuity  of  S42.  per  annum  for  the 
lives  df  tiimself  and  two  dther  persons  and  the  life  of 
the  survivor.  The  annuity  was  secured  by  bond^  and 
the  purchase  money  was  SOO/.  The  fiat  issued  on 
January  S2nd,  1846)  and  on  July  4th  the  assignees 
commenoed  an  action  against  the  petitioner  on  a  bill 
of  exchange  for  550/.,  drawn  by  the  bankrupt  on  and 
accepted  by  the  petitioner,  who  pleaded,  among  other 
things,  a  seiroff  for  359/.|  as  the  value  of  the  annuiQr, 

The  petitioner  then  applied  to  the  Commissioner  to 
Value  the  annuity  for  the  purpose  of  the  set-off|  but  the 
Commissioner  declined  making  any  valuation,  on  the 
ground  that  the  54th  section  of  6  Geo.  4,  c.  16(a),  only 
gave  him  jurisdiction  for  the  purpose  of  proof. 

The  present  petition  prayed  that  it  might  be  referred 
to  the  Commissioner  to  ascertain  the  value  of  the  an- 
nuity. 


Mr.  Parsons,  in  support  of  the  petition.  The  6 
&S0.  4|  o»  16,  s.  ISl,  provides  that  the  bankrupt,  on 
obtaining  his  certificate^  shall  be  discharged  from  all 


(a)  6  Oio,  4,  e»  16,  s.  64,  "  An^  annuity  creditor  of  any  bankrupt,  by 
whatever  assurance  the  same  be  secured,  and  whether  there  were  or  not 
itay  arrttir^  of  tiich  annuity  dnd  at  ttie  bankfruptcy,  feball  be  OntitM  lo 
prove  fbr  the  Talue  of  soeh  annttity»  whieh  value  the  oommiaMOMra  ahall 
ascertain,  regard  being  had  to  the  original  price  given  for  the  said  annuity, 
deducting  thetefrom  such  dimmution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof  to  the  date  of  the  oom- 


muiion. 


ff 


Francis  Bimptdnsan,  for  the  Alsigbeesi  contended 
that  the  Mth  seetion  tras  not  intended  to  apply^  and 
did  not  applyi  to  a  claitn  of  8et*off. 

The  ChIhp  Judgb.-^I  cannot  bbj^  hating  regard  to 
the  terms  in  which  the  section  is  expressed^  that  I 
should  hate  taken  a  course  different  from  that  il^hich 
has  been  taken  by  the  Commissioner.  The  fratners  of 
the  act  probably  did  not  contemplate  a  case  of  this 
description.    If  the  petitioner  submits  to  the  jurisdiction 


(•)  6  Cm.  4,  c.  16,  s.  50,  "  Where  there  hit  been  mutual  credit  given 
by  the  bankrupt  and  any  other  peftMi  or  where  there  are  mutual  debti 
between  the  bankrupt  and  any  other  person,  the  Comminionere  ihall  state 
the  account  between  them,  and  one  debt  or  demand  may  be  set  against  an* 
other,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such  bank- 
rapt  before  the  credit  given  to  or  the  debt  contracted  by  him ;  and  what  shall 
appear  due  on  either  side  on  the  balance  of  such  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively,  and  every  debt  or  demand 
hereby  made  proveable  against  the  estate  of  the  bankrupt  may  also  be  set 
off  in  manner  aforesaid  against  such  estate,  provided  that  the  person  claim- 
ing the  benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice  of 
an  act  of  bankruptcy  by  such  bankrupt  committed. 


Law. 
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cknis  and  demanda  ptoreable  under  the  eomtsissiofl^  ^^^' 
and  therefore  the  annuitj-creditor's  rights  will  be  oOoh  s,  ptrie 
pktaly  extinguished  unless  he  is  allowed  to  set  off  tha 
value  of  the  annuity  against  the  demand  of  the  assignees. 
Why  should  he  not  be  in  the  same  condition  as  any 
other  creditor  whose  demand  would  be  hatred  by  the 
certificate?  The  machinery  for  the  yalaation  of  the 
annuity,  which  is  provided  in  the  case  of  proof,  can  be 
efttally  madto  available  where^  from  the  existence  of 
cross-demands,  the  case  is  not  one  for  proofs  but  for 
set-off)  and  thd  £Oth  seetiOn  of  the  att{a)  expressly 
Is  that  every  jproveable  demand  may  be  set  off. 
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1846.       of  this  Court,  the  assignees  may  be  restrained  from  pro- 
Btptrto      ceeding  in  the  action,  and  the  whole  matter  may  be 
^^*        referred  to  the  Commissionerj  who  will  then  set  off  one 
claim  against  the  other. 

The  petitioner  acceded  to  these  terms,  and  an  order 
was  accordingly  made  to  the  following  effect : 

The  petitioner,  submitting  to  the  jurisdiction  of  the 
Court,  let  the  action  be  stayed. 

Refer  to  the  Commissioner  to  value  the  annuity, 
and,  by  consent,  in  taking  the  account,  let  the 
value  of  the  annuity  be  taken  to  be  £ 

And  let  the  Commissioner  take  all  the  accounts 
between  both  parties,  and  ascertain  whether,  on* 
the  result,  the  petitioner  has  any  and  what  right 
of  proof,  or  whether  any  thing  and  what  is  dae 
from  him  to  the  estate,  and  admit  proof,  or  let  the 
petitioner  pay  accordingly. 

Reserve  the  costs  of  action  and  of  the  petition. 

Liberty  to  apply. 
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Ex  parte  COLLINS.— In  the  matter  of  RICKETT.        ^®*'' 


January  13. 

JVlR.  Oreene,  on  behalf  of  the  public  officer  of  the  Copper  Public  officer  of 

a  corporation 

Miners'  Company  in  Englandi  which  was  constituted  a  pennitted  to 

make  the  docket 

corporation  by  letters  patent,  applied  for  leave  to  file  an  affidavit,  where 
a£Sdavit  of  debt  made  by  the  public  officer  in  support  of  a  isthrpetitioDiDg 
petition  presented  by  the  corporation  for  a  fiat.    He  said  ^    '^^* 
that  the  ordinary  practice  required  that  the  affidavit  should 
be  sworn  by  the  creditor  presenting  the  petition,  and 
that  the  Lord  Chancellor's  secretary  consequently  de- 
clined issuing  the  fiat  without  the  direction   of  the 
Court.    The  course  now  proposed  to  be  taken  had  been 
sanctioned  in  Ireland  by  Sir  Anthony  Hart  in  Ex  parte 
Snetfdes,  and  Ex  parte  the  Bank  of  Ireland,  1  Molloy, 
261,  after  full  argument,  upon  a  petition  to  supersede. 

The  Chief  Judge. — Let  the  fiat  issue  on  the  com- 
mon seal  of  the  company  being  verified,  if  any  English 
precedent  can  be  found  where  a  fiat  has  issued  under 
such  circumstances ;  if  not,  it  had  better  be  mentioned 
to  the  Lord  Chancellor. 

The  fiat  was  issued. 


Ex  parte  JOHN  BARBER.— In  the  matter  of  the 
TRING,  READING  AND  BASINGSTOKE 
RAILWAY  COMPANY. 

January  13. 

XUIS  was  a  fiat  issued  October  3rd,  1846,  against  a  Form  of  order 

,  -.  -I      w  ft    o  T7-»  111  '^'  director  of  a 

public  company  under  7  &  o  Vtct.  c.  111.  company, which 

has  hecome 
bankrupt  under  7  &  8  Kiel.  c.  Ill,  to  surrender  after  the  time  limited  for  that  purpose. 

YOL.  I.  D  D 
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1847.  The  last  examination  was  appointed  to  take  place  on 

Ex  parte      ^^^  11th  of  December,  1846.    The  petitioner  was  one 

Barber.       ^f  ^j^^  directors  of  the  company,  and  sought  leave  to 

surrender  after  the  time  limited  by  the  Court,  under  the 

following  circumstances : — 

By  an  Order  of  the  Court  of  Bankruptcy,  made  on 
the  26th  of  October,  1846,  the  Honourable  Francis 
Henry  Fitzhardinge  Berkeley^  the  petitioner,  and 
Charles  Edmund  Green,  Esq.,  as  three  of  the  directors 
of  the  company,  were  directed  to  prepare  the  balance 
sheet  and  accounts  of  the  company  (a).    The  petitioner 

{a)  The  following  are  the  sections  of  the  7  &  8  Vict,  c.  Ill,  applicable 
to  the  case: — 

Sect.  12.  "  And  be  it  enacted,  that  it  shall  be  lawful  for  the  court  autho- 
rized to  act  in  the  prosecution  of  a  fiat  in  bankruptcy  against  any  sncb  com- 
pany or  body,  at  any  time  after  the  advertisement  of  the  bankruptcy  in  the 
London  Gazette,  to  order  that  the  persons  who  were  at  the  date  of  such  fiat 
directors  of  such  company  or  body,  or  such  of  them  as  such  court  in  its  dis- 
cretion shall  think  fit,  or  if  there  be  no  directors,  then  such  members  of  the  com- 
pany as  such  court  in  its  discretion  shall  think  fit,  shall  prepare  such  balance 
sheet  and  accounts,  and  in  such  form  as  such  court  shall  direct ;  and  shall  sub- 
scribe such  balance  sheet  and  accounts,  and  file  the  same  in  such  court,  and 
deliver  a  copy  thereof  to  the  official  assignee  ten  days  before  the  last  exami- 
nation under  such  fiat ',  and  such  balance  sheet  and  accounts,  before  such 
last  examination,  may  be  amended  from  time  to  time  as  occasion  shall  require 
and  such  court  shall  direct,  and  such  persons  shall  make  oath  of  the  truth 
of  such  balance  sheet  and  accounts  whenever  they  shall  be  duly  required  so 
to  do ;  and  such  court  may  from  time  to  time  make  such  allowance  out  of 
the  estate  of  such  company  or  body,  for  the  preparation  of  auch  balance 
sheet  and  accounts,  and  to  such  person  or  persons  as  such  court  shall  think 
fit." 

Sect.  13.  "  And  be  it  enacted,  that  every  such  person  ordered  as  tfi»resaid 
to  prepare  such  balance  sheet  and  accounts  shaU  be  under  the  like  obliga- 
tion to  surrender  to  the  court  authorized  to  act  in  the  prosecution  of  such 
fiat,  at  the  hour  and  upon  the  day  allowed  for  finishing  the  last  eaaminatiott 
under  such  fiat,  and  to  sign  and  subscribe  such  surrender,  and  to  submit  to  be 
examined  before  such  court  from  time  to  time  upon  oath,  and  to  make  a  full 
and  true  discovery  of  the  estate  and  effects  of  such  company  or  body ;  and 
shall  incur  such  damages  or  penalty  for  not  surrendering,  or  for  not  signing 
or  subscribing  sncb  sttrrender,  or  for  not  coming  before  Uie  courts  or  for  re- 
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was,  however,  absent  from  home  when  the  order  was  1847. 
made,  and  did  not  return  till  the  4th  of  December,  ex  parte 
1846;  and  was,  up  to  that  time,  ignorant  that  the  Ba»bbe. 
order  had  been  made,  having  only  become  acquainted 
therewith  by  finding  at  his  residence  a  summons  under 
the  hand  of  the  Commissioner,  dated  the  6th  of 
November,  1846,  whereby  the  petitioner  and  the  two 
other  directors  above  named  were  required  to  person- 
ally be  and  appear  before  the  Commissioner  forthwith ; 
and  on  the  14th  day  of  December  then  next,  at  half 
past  eleven  o'clock  precisely,  at  the  Court  of  Bank- 
ruptcy, Basinghall  Street,  London,  then  and  there  to  be 
examined,  and  to  make  a  full  and  true  discovery  and 
disclosure' of  the  company's  estates  and  effects,  according 
to  the  direction  of  the  acts  of  parliament  in  force 
concerning  bankrupts. 

The  petitioner,  upon  inquiry  then  made  by  him,  was 
informed  and  led  to  believe  that  it  was  considered  that 
if  one  only  of  the  three  directors  attended  for  exarai- 

fasiDg  to  be  ewoin  and  examined,  or  for  not  fully  answering  to  the  satisfaction 
of  tbe  coart,  or  for  refusing  to  sign  or  subscribe  bis  examination,  or  for  not 
deliferiog  up  at  tbe  last  examination  under  such  fiat  all  such  part  of  the 
estate  of  such  company  or  body,  and  all  books,  papers  and  writings  relating 
thereto,  as  shall  be  in  his  possession,  custody  or  power,  or  for  removing, 
concealing  or  embezzling  any  part  of  such  estate  to  tbe  value  of  ten 
ponods  or  upwards,  or  any  books  of  account,  papers  or  writings  relating 
thereto,  with  intent  to  defraud  the  creditors  of  such  company  or  body,  as  is 
now  by  the  law  in  force  concerning  bankrupts  provided  as  to  a  bankrupt  for 
not  conforming  to  tbe  like  requisitions  for  the  discovery  of  and  in  relation  to 
tbe  estate  and  effects  of  such  bankrupt." 

Sect  14. "  And  be  it  enacted,  that  every  such  person,  ordered  as  aforesaid 
to  prepare  such  balance  sheet  and  accounts,  shall  have  such  freedom  from 
arrest  and  imprisonment  in  coming  to  surrender  to  such  fiat  and  such  dis- 
cbarge, if  arrested  in  coming  to  surrender,  as  a  bankrupt  now  has  or  may 
have  under  a  fiat  in  bankruptcy  against  him  ;  and  such  person  or  persons, 
if  in  prison,  may  be  brought  before  such  court  by  warrant,  in  like  manner 
as  such  bankrupt  now  may." 

dd2 
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1847.        nation  in  the  Court  of  Bankruptcy  under  the  fiatj  and 
^^^r^^^^       surrendered  thereto  on  behalf  of  the  company^  the  exi- 

£z  parte 

Barbeb.  gency  of  the  summons  would  be  satisfied;  and  it  had 
accordingly  been  arranged  between  the  solicitors  acting 
for  the  company,  and  the  solicitor  acting  for  the  assignees 
under  the  fiat,  that  Mr.  FUzhardinge  Berkeley  only 
should  attend  the  last  examination  under  the  fiat,  and 
surrender  thereto  on  behalf  of  the  company. 

Mr.  FUzhardinge  Berkeley  accordingly  attended  the 
Court  on  the  11th  day  of  December,  1846,  at  the  last 
examination  under  the  fiat,  and  duly  surrendered  thereto 
on  behalf  of  the  company ;  but  the  Commissioner  then 
expressed  his  opinion  that  it  was  necessary  that  the 
petitioner  and  Mr.  C  B.  Green,  as  the  two  other 
directors  who  had  been  required  to  prepare  the  balance 
sheet  and  accounts  of  the  said  company,  should  also 
come  in  and  surrender  to  the  fiat  at  such  examination, 
and  such  opinion,  having  been  then  communicated, 
Mr.  C.  E,  Green  attended  the  Court  at  such  last 
examination,  and  duly  surrendered  to  the  fiat  on  behalf 
of  the  company. 

The  petitioner  deposed  by  his  affidavit,  that  had  such 
opinion  been  communicated  to  him  in  time  for  him  to 
have  attended  previously  to  three  o'clock  on  the  11th  of 
December,  1846,  or  if  he  had  been  aware  or  led  to 
believe  that  his  attendance  was  required  there  on  that 
day,  he  would  have  been  in  attendance,  but  that  he  was 
never  required  to  attend  otherwise  than  by  the  summons 
which  was  left  at  his  house  in  his  absence,  and  which 
required  his  attendance  on  the  14th  of  December,  and 
not  on  the  11th  of  December. 

The  petitioner  having  again  left  home  previously  to 
the  11th  of  December,  and  not  having  returned  until  the 
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18th,  did  not, until  the  latter  day,  learn  the  Commissioner's        1 847. 
opinion,  or  by  any  other  means  become  aware  or  believe       J"*^^^ 

,  Ex  parte 

that  it  was  necessary  for  him  to  have  attended  on  the  Bakbeb. 
II th.  The  petitioner  deposed,  that  he  had  always  been 
ready  and  willing  to  submit  to  the  fiat  and  the  pro- 
ceedings thereunder,  and  to  do  any  act  which  might  be 
requisite  or  necessary  on  his  part  under  the  fiat,  and 
was  advised  that  he  ought  to  have  gone  in  and  surren- 
dered on  the  Ilth  day  of  December,  1846,  and  that, 
under  the  circumstances  aforesaid,  his  surrender  could 
not  be  now  accepted  by  the  Commissioner  unless  by  the 
leave  or  order  of  the  Court. 

The  prayer  was,  that  the  petitioner  might  be  at  liberty 
to  go  in  and  surrender  to  the  fiat,  and  that  the  Commis- 
sioner, acting  in  the  prosecution  of  the  fiat,  might 
be  at  liberty  to  accept  such  surrender  at  any  future 
meeting  under  the  fiat,  or  to  appoint  a  meeting  on  such 
day  as  he  should  think  fit  for  accepting  such  surrender, 
and  that  the  costs  of  holding  any  meeting  to  be  so  ap- 
pointed and  incident  thereto,  and  also  the  costs  of  the 
petitioner  of  and  incident  to  the  petition,  might  be  borne 
and  paid  out  of  the  assets  of  the  company. 

Mr.  Fooks  supported  the  petition,  which  was  not 
opposed. 

The  following  was  the  form  of  the  Order : 

This  Court  doth  order,  that  the  Commissioner  of 
her  Majesty's  Court  of  Bankruptcy,  acting  in 
the  execution  of  the  fiat  in  the  said  petition 
mentioned  to  have  been  awarded  and  issued 
against  the  said  bankrupt  company,  be  at  liberty 
to  appoixlt  a  sitting  under  the  said  fiat,  of  which 
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1847.  due  notice  is  to  be  given  and  published  in  the 

Ex  parte  London  Gazette,  and  at  such  sitting  the  said 

Babbsb.  John  Barber  is  to  be  at  liberty  to  surrender 

himself  under  the  said  fiat,  and  he  is  to  make 
a  full  and  true  disclosure  and  discovery  of  the 
estate  and  effects  of  the  said  bankrupt  company, 
and  finish  his  examination  under  the  said  fiat; 
and  the  said  Commissioner  is  to  cause  to  be 
entered  upon  the  proceedings,  had  and  taken 
under  the  said  fiat,  the  reason  which  prevented 
the  said  John  Barber  firom  surrendering  himself 
and  finishing  his  examination  thereunder  v^ithin 
the  time  before  appointed  for  that  purpose ;  and 
the  creditors  of  the  said  bankrupt,  who  shall  be 
present  at  such  meeting,  are  to  be  at  liberty  to 
interrogate  and  examine  the  said  John  Barber 
touching  the  disclosure  and  discovery  of  the 
estate  and  efiects  of  the  said  bankrupt  company, 
as  they  shall  think  fit,  and  let  the  said  Commis- 
sioner take  the  surrender  and  examination  of  the 
said  John  Barber  in  pursuance  of  this  Order ; 
and  it  is  ordered,  that  the  costs  of  the  said  peti- 
tioner and  the  respondents,  of  and  occasioned  by 
this  application,  be  paid  out  of  the  estate  of  the 
said  bankrupt  company. 
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1847. 


Ex  parte  WILLIAM  SEVECKE  HUGHES.-In  the 
matter  of  WILLIAM  OSBORNE  the  younger. 

January  13. 

XHE  fiat  issued  on  July  Snd^  1846.     William  Henry  Where  a  cre- 
ditor of  the 
Osborne  the  elder,  the  bankrupt's  father,  who  had  carried  baokrupt,  after 

on  the  business  of  a  troldsmith  and  silversmith,  took  the  prove,  and  beine 
bankrupt  into  partnership  on  the  1st  of  August,  1842.  b/^lTe 
On  the  1st  of  October,  1844,  the  partnership  was  dis-  fn'Jroa^Tb^^^^^^ 
solved  upon  terms  expressed  in  a  deed  of  dissolution,  JhrtitSe  of"u 
according  to  which  the  bankrupt  covenanted  to  pay  n"i  com  lete  in 
certain  annuities*  and  to  indemnify  his  father  acrainst  time  to  enable 

"  the  assignee  to 

the  payment  of  a  certain  debt  of  2,500/.  then  due  from  prove :  Held, 

that  he  roust 

the  father,  and  all  other  the  debts  owing  in  respect  of  nevertheless  pay 

,  the  costs  of  his 

the  copartnership  business.  petition  to  stay 

The  second  meeting  under  the  fiat  took  place  on  and  of  the  re- 
the  26th  day  of  August,  1846,  on  which  day  a  brief  JL"  receive  ^hlf 
was.  deUvered  to  counsel  by  the  solicitor  of  the  father,  {hem'o*ut  oTihe* 
and  on  his  behalf,  to  support  his  claim  to  prove  for  the  J!JJ^Jg^**'** 
value  of  the  annuities  and  in  respect  of  the  debt  of 
2,600/.  which  ought  to  have  been  paid  in  his  exoneration 
by  the  bankrupt,  but  the  whole  of  the  time  appropriated 
to  the  meeting  was  occupied  by  the  examination  of  ano- 
ther bankrupt,  and  the  present  bankrupt's  examination 
was  not  gone  into.    The  counsel  for  the  father  intimated 
the  ol:^ect  of  his  attendance  to  the  Court,  and  the  proof 
in  respect  of  the  father's  claim  was  adjourned  to  the 
7th  of  November,  1846. 

On  the  9th  of  October,  1846,  the  father  presented 
his  petition  to  the  Court  for  the  Relief  of  Insolvent 
Debtors.  On  the  24th  day  of  October,  1846,  he  filed 
his  schedule  in  that  court,  and  was,  on  the  16th  of 
November,  1846,  brought  up  for  examination,  when  the 
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1847.       present  petitioner  was  duly  appointed  his  assignee.    On 
ETparte      *^®  ^^^  ®^  November,  1846,  the  petitioner,  through 
HuoHis.      hia  solicitor,  bespoke  at  the  Insolvent  Court  the  neces- 
sary documents  to  enable  him  to  administer  the  estate  of 
William  Henry  Osborne  the  elder. 

On  the  SOth  of  November,  1846,  a  meeting  was  held 
under  the  bankruptcy  for  the  purpose  of  making  a 
dividend  of  the  bankrupt's  estate,  and  a  dividend  was 
declared.  The  petition,  and  the  aflSdavit  in  support  of 
it,  stated,  that  the  petitioner  had  not  acquired,  nor  had 
the  means  of  acquiring,  the  necessary  information,  nor 
had  he  obtained  the  particulars  of  the  claim  of  Wil- 
liam Henry  Osborne  the  elder,  in  sufficient  time  to 
enable  him  to  go  in  and  prove  in  respect  of  such  part 
thereof  as  accrued  to  the  said  insolvent's  estate  under 
the  bankruptcy,  and  that  in  truth  the  petitioner  was 
not  aware,  and  never  heard,  that  the  dividend  meeting, 
under  the  bankruptcy,  was  to  be  held  on  the  SOth 
of  November,  1846,  at  any  time  before  the  holding 
thereof.  The  prayer  was,  that  the  order  of  dividend 
might  be  rescinded,  and  that  the  Commissioner  might 
be  directed  to  call  another  meeting  for  the  purpose  of 
declaring  a  dividend,  and  might  be  directed  to  inquire 
into  and  investigate  the  claim  of  the  petitioner,  and  to 
put  a  value  upon  the  annuities,  and  to  admit  the  peti- 
tioner's claim  in  respect  of  such  value,  and  also  in 
respect  of  the  debt  sought  to  be  proved ;  and  that  in  the 
meantime  no  payment  might  be  made  in  respect  of  the 
dividend  already  declared. 

Mr.  Glasses  in  support  of  the  petition,  cited  Ex  parte 
Day  id)  and  Ex  parte  DilwortA{b) ;  but  submitted,  that 
as  the  omission  to  prove  had  arisen  from  no  fault  or 

(a)  Mont.  212.  (b)  3  Mont.  Dea.  &  De  G.  63. 
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neglect  of  the  present  petitioner  or  of  the  creditor        lS4i7. 


himself,  the  petitioner  ought  not  to  pay  costs  in  the       ex  parte 
present  case.  ""^''"• 


Mr.  Bacon  and  Mr.  EUertan,  for  the  assignees,  con- 
tended that  the  petitioner  must  pay  the  costs  of  the 
petition  as  well  as  of  the  requisite  sitting  to  take  the 
proof. 

Mr.  Glasse,  in  reply,  said  that  under  the  present  law 
the  Courts  were  always  sitting,  so  that  the  items  of 
expense  formerly  arising  for  calling  a  meeting  no  longer 
existed. 

The  Chief  Judge. — Suppose  a  creditor  was  over- 
turned in  a  coach  while  coming  to  prove,  and  so  placed 
under  the  necessity  of  presenting  such  a  petition  as  this ; 
could  he  call  upon  the  general  creditors  to  pay  any  part 
of  the  expense  arising  from  his  misfortune  ?  I  think 
that  the  usual  form  of  order  should  be  followed. 

The  following  was  the  form  of  the  Order : 

This  Court  doth  order,  that  the  order  of  dividend  of 
the  estate  of  the  said  bankrupt,  made  on  the  28th 
day  of  November,  1846,  be  rescinded,  and  that 
a  meeting  under  the  fiat  in  bankruptcy  issued 
against  the  said  bankrupt  be  forthwith  held,  of 
which  due  notice  is  to  be  given  in  the  London 
Gazette;  and  that  at  such  meeting  the  said  pe- 
titioner be,  and  he  is  hereby  at  liberty  to  go  in 
under  the  said  fiat,  and  tender  and  make  such 
amount  of  proof  as  he  can  establish  in  respect  of 
the  said  debt  in  the  said  petition  mentioned  or 
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1847.  referred  to,  and  upon  such  proof  being  made 


^^  (if  any),  that  the  Commissioner  of  her  Majesty^s 

HuGBBs.  Court  of  Bankruptcy,  acting  in  prosecution  of  the 

said  fiaty  do  proceed  to  make  a  new  Order  of 
dividend  under  the  said  fiat  to  include  such  proof; 
and  it  is  further  orderedj  that  the  costs  of  such 
meeting,  and  the  costs  of  the  said  respondents 
the  assignees,  of  and  occasioned  by  this  applica- 
tion, be  paid  to  them  by  the  said  petitioner ;  and 
it  is  ordered,  that  the  costs  of  the  said  petitioner, 
including  the  costs  Mrhicfa  he  shall  pay  under  this 
order  to  the  said  respondents,  be  paid  to  him 
when  taxed  out  of  the  estate  of  the  said  William 
Henry  Osborne  the  elder,  an  insolvent  debtor,  and 
it  is  hereby  referred  to  William  Vizard^  Esq.,  an 
officer  of  this  Court,  to  tax  all  the  aforesaid  costs. 


Ex  parte  JOHN  DOWNES,  JOHN  ANSLOW, 
SARAH  DODD  and  RICHARD  DIXON 
SUMMERS.— In  the  matter  of  EDMUND 
GARBETT. 

January  13. 

Thecircum-        iHIS  was  the  petition  of  ceVtain  creditors  to  have  the 

staDces  that  the  r  *•  ^  <#* 

majority  of  the  fiat  transferred  from  the  Court  of  Bankruptcy  to  the 
:  U^";"'     Birmingham  District  Court. 

portioD  of  the 

debtors  to  the  estate,  reside  within  the  jurisdiction  of  a  district  court,  within  which  the  trading 
took  place,  and  ont  of  which  the  bimknipt  removed  shortly  before  the  bankruptcy,  with 
the  view,  as  it  was  stated,  of  having  a  friendly  fiat  issued  against  him  in  a  Court  where  his 
conduct  could  net  easily  be  inveftigaled ;  that  other  bankrnptoies,  with  which  the  one  in 
question  was  connected,  were  in  course  of  prosecution  in  the  district  court,  and  that  many  of 
ue  creditors  were  unable  to  afibrd  the  expense  of  a  journey  to  London ;  ffcM,  insufficient 
grounds  for  transferring  the  fiat  from  London  to  the  district  court,  on  a  petition  presented  by 
creditors  two  months  after  the  choice  of  assignees,  and  opposed  by  tne  assignees  and  the 
bankrupt. 

It  is  not  correct,  or  according  to  the  course  of  the  Court,  for  the  assignees  to  employ  as  their 
solicitor  the  partner  of  one  of  them  who  is  a  solicitor ;  and  when  this  appeared  to  oe  the  case, 
the  Court  directed  the  circumstance  to  be  intimated  to  the  Commissioner. 
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The  fiat  issued  on  the  23rd  of  September,  1846,  upon        IS'^^. 
the  petition  of  John  OweM,  of  Moorgate  Street  in  the      £,  parte 
city  of  London,  Solicitor,  the  description  of  the  bank-     a^T^^. 
rupt  being,  **  Edmund  Garbett,  late  of  Bond  Court  in 
the  city  of  London,  and  of  Wellington  in  the  county  of 
Salop,  formerly  of  Wellington  aforesaid,  and  now  of 
Skinner's   Place,   Sise   Lane  in   the  city  of  London, 
banker,  bill  broker,  scrivener,  dealer  and  chapman." 

Assignees  were  chosen  on  October  7th,  1847.  The 
debts  and  liabilities  of  the  bankrupt,  as  appeared  from 
his  balance  sheet,  amounted  in  the  whole  to  43,5742.  7«. 
His  alleged  available  assets  amounted  to  6,4QOL  5s.  5d. 

One  of  the  petitioners  claimed  to  be  a  creditor  for 
500Z.  and  upwards,  another  for  1100/. 

The  bankrupt  carried  on  the  business  of  an  attorney 
and  solicitor  at  Wellington  up  to  the  16th  day  of 
February,  1846,  when  he  entered  into  partnership  with 
one  Mr.  James  Dulling,  also  a  solicitor  there,  and  the 
business  was  afterwards  carried  on  by  them  in  partner- 
ship at  Wellington  from  the  16th  of  February  down 
to  the  6th  of  August  following,  when  the  partnership 
was  dissolved,  and  the  business  of  the  office  was  carried 
on  by  James  Dtdling  alone,  at  the  offices  where  the 
business  had  been  carried  on  during  the  co-partnership, 
(which  offices  adjoined  the  dwellinghouse  of  the  bank- 
rupt,) until  the  2nd  of  November^  1846,  when  the 
bankrupt  took  possession  of  the  dwellinghouse  and 
offices. 

The  affidavits  in  support  of  the  petition  stated,  that 
the  bankrupt  was  for  some  time  a  shareholder  and 
proprietor  in  a  joint  stock  bank,  carrying  on  business 
in  Shropshire,  and  having  branch  establishments  in  the 
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1847.        towns  of  Newport,  Ironbridge  and  Wellington,  ail  in 


£z  parte  the  county  of  Salop ;  and  that  he  also  was,  and  carried 
and  others.  ^^  the  business  of,  a  money  scrivener  and  bill  broker  at 
Wellington,  and  thereby  and  by  no  other  act  of  trading, 
(save  and  except  by  being  a  secret  partner  in  the 
Langley  Fields  Colliery  and  Ironworks)  became  a  trader 
within  the  meaning  of  the  bankrupt  laws.  That  he 
had  frequently  represented  himself  to  the  petitioner, 
John  Down^f  and  to  many  of  his  other  creditors,  to  be 
a  proprietor  and  part-owner  of  a  certain  valuable 
colliery  and  ironworks,  situate  in  the  parish  of  Dawley 
in  the  county  of  Salop,  known  by  the  name  of  the 
Langley  Field  Colliery  and  Ironworks,  and  which  was 
carried  on  under  the  style  and  firm  of  the  '*  Langley 
Field  Company."  That  the  affairs  of  two  bankrupts, 
named  William  Clemson  and  James  Leuns,  whose 
bankruptcies  were  in  the  course  of  administration  in 
the  Birmingham  District  Court,  were  intimately 
mixed  up  with  the  afiairs  of  the  present  bankrupt ;  and 
tliat  the  bankruptcy  of  William  Clemson  and  James 
Lewis,  as  stated  by  them,  and  as  appeared  from  their 
respective  balance  sheets,  was  entirely  owing  to  their 
connexion  with  the  bankrupt  Ecffnund  Oarbett;  and 
that  the  debts  of  William  Clemson,  due  from  him  on  his 
own  account,  as  appeared  by  his  balance  sheet,  amounted 
to  72L  or  thereabouts,  and  his  debts  or  liabilities, 
incurred  by  him  for  and  on  account  of  the  bankrupt 
Garbett,  amounted  to  4000/.  or  thereabouts.  That  the 
debts  of  James  Lewis,  due  from  him  on  his  own  account, 
amounted  to  45/.;  and  that  his  debts  and  liabilities, 
incurred  by  him  for  and  on  account  of  the  bankrupt 
Garbett,  amounted  to  between  2000/.  and  3000/.  That 
John  Lewis  and  Edward  Lewis  had  been,  for  a  consider- 
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able  time  past^  mixed  up  in  various  bill  transactions  with        1847. 
the  bankrupt  Garbett  to  a  great  extent,  and  far  beyond 
their  means  or  expectations,  and  solely  for  the  use       Downbs 
and  accommodation  of  the  bankrupt  Garbett.      That 
the  bankrupt  Garbett  was  a  married  man  and  had  a 
family,  and  resided  at  Wellington,  in  a  house  of  which 
he  was  lessee,  until  the  month  of  August,  1846,  when 
he  removed  his  residence  and  took  his  family  to  reside 
in  a  ready  furnished   house  at    Blackheath   near    to 
London ;  but  that  his  place  of  residence  was  carefully 
concealed  from  his  creditors,  and,  in  fact,  was  known 
only  to  a  few  of  the  bankrupt's  most  intimate  friends. 
That  it  appeared  by  the  accounts  rendered   by  the 
bankrupt   Garbett  to  the  official  assignee   under  his 
estate,  that  he  had  150  creditors  in  number,  and  that 
upwards  of  ninety-four  of  such  creditors  resided  within 
the   Birmingham   district.     That  the  majority  of  the 
creditors  resident  in  London  were  bill  discounters ;  and 
that  many  of  the  persons,  upon  whom  the  bills  had  been 
drawn  by  the   bankrupt,  were    persons   without   any 
means  of  paying  the  same,  and  must  have  accepted  such 
bills  for  the  accommodation  of  the  bankrupt  only,  and 
not  for  value.    That  the  debtors  to  the  estate  of  the 
bankrupt,  as  set  forth  by  him  on  his  balance  sheet, 
amounted  in  number  to  889;  and  that  all  such  debtors, 
with  the  exception  of  eighteen  or  thereabouts  only,  viz. 
871,  resided  within  the   Birmingham  district.      That 
several  of  the  debts  due  and  owing  to  the  country 
creditors  of  the  bankrupt  Edmund  Garbett  were  for  small 
sums ;  and  that  there  were  many  other  creditors  of  the 
bankrupt,  who  were  not  named  in  the  accounts  rendered 
by  him  as  aforesaid,  resident  in  and  near  Wellington. 
The  town  of  Wellington  is  in  the  Birmingham  district 
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1847.        of  the  Court  of  Bankruptcy,  and  is  distant  from  Bir- 
£x  parte      mingham  34  miles,  and  from   London   150  miles  or 
a?/:hT«.     thereabouts. 

The  petition  and  affidavits  further  stated,  that  the 
fiat  was  a  friendly  one;  and  that  the  bankrupt  took 
up  his  abode  in  London  for  a  short  time  before  his 
bankruptcy,  in  order  to  have  the  fiat  issued  agidnst 
him  and  prosecuted  in  London,  at  a  distance  from 
a  greater  part  of  his  creditors,  many  of  whose  debts 
were  contracted  under  circumstances  of  gross  fraud, 
and  to  prevent  their  attending  to  examine  the  bankrupt 
as  to  his  various  dealings  and  transactions  in  respect 
of  which  such  debts  arose ;  and  that  it  was  absolutely 
and  indispensably  necessary  for  the  ends  of  justice, 
and  for  the  discovery  and  due  administration  of  the 
estate  and  effects  of  the  bankrupt,  that  many  of  his 
creditors,  resident  in  the  Birmingham  district,  and 
other  persons  also  resident  there,  should  be  personally 
examined  under  the  fiat  so  issued  against  him  touching 
his  estate  and  efiects,  and  his  dealings  with  his  creditors; 
and  that  it  was  also  expedient  that  the  examination 
should  take  place  before  the  same  Commissioner  who 
was  acting  under  the  fiats  against  William  Clemson  and 
James  Lewis ;  and  that  the  Commissioner  acting  in  the 
prosecution  of  those  fiats  on  the  82nd  November,  1846, 
adjourned  their  respective  examinations  sine  die^  upon 
it  being  represented  to  him  that  some  of  the  creditors 
of  the  bankrupt  Garbett  intended  to  present  a  petition 
for  the  removal  of  the  fiat  against  Garbett  to  the 
Birmingham  district,  in  order  that  he  might  have  an 
opportunity  of  looking  into  and  examining  the  trans- 
actions between  them.  That  many  of  the  creditors 
resident  in  Wellington,  Shrewsbury  and  other  places 
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in  the  county  of  Salop  and  adjoining  counties,  who        1847. 
were  desirous  of  examining  and  opposing  the  bankrupt,       £,  ^^^ 
were  persons  of  very  limited  itfeans,  and   unable  to     ,2*oitn. 
defray  the  costs  and  charges  of  a  journey  to  and  from 
London. 

The  aflSdavits  in  opposition  and  reply  were  of  great 
length  and  of  a  very  personal  nature. 

Mr.  Russell  and  Mr.  Olasse  supported  the  petition, 
and  contended  that  this  case  was  distinguishable  from 
JEx  parte  Mitchell{a). 

Mr.  Stvanston,  Mr.  Bacon  and  Mr.  E.  James,  who 
appeared  on  behalf  of  the  assignees  and  the  bankrupt  to 
oppose  the  petition,  were  stopped  by  the  Court. 

The  Chief  Judge. — It  was  right  originally  and  is 
still  right  that  this  should  be  a  London  fiat.  It  is  a 
matter  of  judicial  discretion,  having  due  regard  to  all 
the  circumstances  of  the  case,  whether  the  fiat  should 
continue  in  the  jurisdiction  to  which  it  was  originally 
addressed,  or  should  be  transferred  to  another  juris- 
diction; and  it  is  clear  that  the  burthen  of  proof  is 
upon  those  who  seek  its  removal.  That  inconvenience 
will  be  sustained,  or  appears  likely  to  be  sustained,  by 
some  persons^  if  the  fiat  remain  where  it  is,  does  not  seem 
a  sufficient  reason  for  transferring  it,  since  it  is  scarcely 
possible  to  suppose  a  case  of  any  complication  or  magni- 
tude in  which  there  may  not  be  some  persons  to  whom 
the  jurisdiction  may  be  inconvenient.  There  must  be 
some  grave  and  preponderating  reason.     In  the  present 

(a)  3  Mont.  D«a.  &  De  G.  397. 
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1847.  instance  the  Commissioner  has  intimated  no  opinion  for 
^'T  or  against  the  change  of  jurisdiction.  The  bankrupt  and 
DowNtt       (he  assignees  oppose  the  change.    The  grounds,  upon 

and  otben. 

which  the  creditors  seeking  the  removal  rely,  are,  that 
the  transactions  in  which  the  bankrupt  was  engaged  took 
place  mainly  or  principally  in  Shropshire,  at  a  place 
above  twenty-five  miles  from  Birmingham,  and  that 
much  trouble  and  expense  will  be  saved  by  prosecuting 
the  fiat  at  Birmingham,  owing  to  the  circumstance 
that  various  bankruptcies  or  insolvencies,  with  which 
this  bankruptcy  is  more  or  less  connected,  are  in  the 
course  of  administration  at  Birmingham.  It  is  im- 
possible, however,  not  to  see  that  the  difference  in  point 
of  expense  and  trouble  to  creditors  residing  at  or  near 
Wellington,  between  London  and  Birmingham,  cannot 
be  very  considerable,  especially  when  attention  is  given 
to  the  85th  section  of  5  &  6  Vict.  c.  122,  which  provides 
that  the  several  Courts  authorized  to  act  in  the  prose- 
cution of  fiats  in  bankruptcy  shall  be  auxiliary  to  each 
other  for  proof  of  debts,  and  for  the  examination  of 
witnesses  on  oath,  or  for  either  of  such  purposes ;  and 
that  the  Court  so  acting  as  auxiliary  in  the  prosecution 
of  any  fiat  in  bankruptcy  in  the  examination  of  witnesses, 
shall  possess  the  same  powers  to  compel  the  attendance  of 
and  to  examine  witnesses,  and  to  enforce  both  obedience 
to  such  examination  and  the  production  of  books,  deeds, 
papers,  writings,  and  other  documents,  as  are  possessed 
by  the  Court  to  which  such  fiat  is  directed.  Under 
this  provision  any  investigation  which  could  be  more 
conveniently  made  at  Birmingham  may  be  prosecuted 
there,  and  thus  the  inconvenience  (if  any)  would  be 
considerably  lessened.  When  I  add  to  these  consider- 
ations the  further  consideration,  that  there  are  persons 
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to  whom  plainly  and  unquestionably  the  London  jurisdic-        1847. 
tion  is  more  convenient  than  that  of  the  district  Courts       ETpane 
and  remarki  finally^  that  the  fiat  issued  in  September ;  that       ^°^tii'|^ 
the  choice  of  assignees  took  place  early  in  October,  and 
that  it  was  not  before  the  5th  of  December  that  this 
petition  was  presented ;  I  find  myself  obliged  to  say  that 
I  cannot  make  any  order  for  the  removal  of  the  fiat. 
The  petition  must  be  dismissed  with  costs,  those  of  the 
bankrupt  not  to  exceed  110/. 

In  the  course  of  the  hearing,  it  appeared  that  the 
assignees'  solicitor  was  the  partner  of  one  of  them,  who 
was  a  solicitor. 

The  Chief  Judge  said,  that  this  was  not  correct  or 
according  to  the  course  of  the  Court,  and  referred  to  JSx 
parte  JBadcock(a)  and  JEx  parte  Rice(b)^  in  which  such 
a  proceeding  had  been  disapproved  by  Lord  Lyiidhurst 
and  Lord  Brougham;  and  his  Honor  requested  the 
registrar  to  call  the  Commissioner's  attention  to  the 
circumstance. 

(a)  Mont.  &  M'Arth.  243.  (6)  Mont.  269. 
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1847. 


Ex  parte    MARY    BERING    and   WILLIAM 
BROOKE.— In  the  matter  of  JOHN  CRAMP. 

January  13.      _^ 

A  farmer  in  the  1  HIS  was  the  petition  of  an  execution  creditor,  to 

Isle  of  Thanet, 

occupying  two    annul  the  fiat  (which  was  sued  out  by  the  bankrupt 

farms  contain-     ,,i/.v  •!!  i  in  ai» 

ing  together  200  himself ),  on  equitable  grounds,  and  for  want  of  tradingt 
cowsl  foT of^^  The  bankrupt  held,  of  the  trustees  of  Bethlehem 
Aiderneysfand  Hospital,  two  farms  in  the  Isle  of  Thanet,  between 
am?  no  oOw  Margate  and  Broadstairs,  containing  together  200  acres, 
th?i\u^eiHn  **  *  ^^^^^  of  600/.;  and  by  the  terms  of  his  holding  he 
the  milk  of  the  ^as  bound  to  fodder  his  straw  and  green  crops  upon  the 

cows  regularly  "  * 

to  a  retail  farms, 

dealer  in  Mar- 
sate,  who  paid       The  affidavits  filed  by  the  respondents,  the  assignees, 

for  it  on  an 

average  30f.  a  in  support  of  the  fiat  Stated,  that  the  whole  of  one  of  the 
render  him  farms  had  Originally  been  cultivated  as  arable  land^  but 
bankniptVv^  that  for  the  last  five  years  two  acres  had  been  converted 
^when  thc'fiat  ^^^  pasture  for  the  purpose  of  keeping  five  cows  and 
trbanlrSp'ton  celling  the  milk,  and  that  a  dairyman  in  Margate, 
wdlrsi^nees'  ^^^^^  "^^^^  ^'^">  bought  all  the  milk  of  the  bankrupt, 
were  chosen  on  paying  him  for  it  on  an  average  30s.  a  week.  It  was 
the  certificate     further  deposed  in  these  affidavits,  that  the  cows  were 

allowed  on  De- 
cember U:        kept  for  this  purpose  only,  and  not  as  farm  stock,  a 

i/eW,thaia  '^  .  *^  .  ^  ^ 

creditor's  peti-  Considerable  portion  of  the  farms  being  sown  with  canary 
presented  on'  seed,  and  the  manure  for  it  being  all  purchased,  so  that 
was  not  too  '     ^^  stock  was  needed  in  its  cultivation. 

In  support  however  of  the  petition,  a  witness,  named 
Edward  Wootton  Rammell,  of  Dent  de  Lion  near 
Margate,  deposed,  that  he  was  the  manager  of  a  farm  of 
450  acres,  or  thereabouts,  known  as  Dent  de  Lion  Farm, 
situate  at  Garlinge,  in  the  parish  of  St.  John  the 
Baptist  in  the  Isle  of  Thanet,  in  the  county  of  Kent 
aforesaid,  and  that  he  was  a  tenant  under  a  lease  of 
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another  (arm  called  Street  Green  Farnii  which  contained  ^^^^* 
about  100  acres^  and  was  also  situate  in  the  parish  of  £x  parte 
St.  John  the  Baptist  aforesaid.  That  he  was  therefore  an^^nother. 
well  acquainted  with  the  mode  of  farming  in  the  Isle  of 
Thanet,  and  with  the  size  or  extent  of  most  of  the  farms 
in  the  aforesaid  parish  of  St.  John  the  Baptist^  as  well 
as  in  the  adjoining  parishesi  and  was  also  acquainted  with 
the  owners  or  occupiers  thereof.  The  deponent  further 
statedi  that  he  was  well  acquainted  with  the  bankrupt, 
and  with  the  farms  held  by  him,  as  the  same  abutted,  as 
to  part  thereof,  on  Dent  de  Lion  Farm*  That  he  had 
been  informed,  and  from  his  local  knowledge  believed, 
that  the  land  farmed  by  the  bankrupt  amounted  to  300 
acfes  or  thereabouts,  and  that  the  bankrupt  was  not  in 
the  habit  of  keeping  any  stock  upon  his  said  farms, 
excepting  such  horses  as  were  absolutely  necessary  to 
work  the  same  and  four  or  five  cows,  four  of  which  were 
small  cows  of  the  Alderney  breed*  That  the  said  horses 
and  cows  together  were  not,  in  the  deponent's  opinion, 
sufficient  stock  properly  to  consume  the  straw,  clover 
and  green  crops ;  and  the  witness  further  deposed,  that 
knowing  as  he  did  the  various  farms  in  the  neighbour* 
hood^  he  could  safely  and  did  depose  to  the  fact,  that  no 
farm  of  the  extent  of  those  held  by  the  bankrupt  had  so 
little  stock  upon  it,  and  that  the  majority  had  more  cows 
in  proportion  as  well  as  other  stock.  That  upon  the 
farm  at  Dent  de  Lion  there  were  eleven  cows,  and  upon 
the  farm  at  Street  Green  seven  cows,  besides  much  other 
stock.  That  it  was  the  universal  custom  amongst  the 
farmers  in  the  neighbourhood  regularly  to  dispose  of 
any  milk,  which  they  did  not  require  for  their  own  con- 
sumption or  that  of  their  farm  servants,  to  retail  vendors, 
and  that  the  bankrupt  sold  his  surplus  milk  to  a  cow- 

E  £  S 
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1847.       keeper  of  the  name  of  Allen,  who  was  bis  tenant  and 

Ex  parte  '^^^^  ^^^^  ^^°^'  ^^^  ^^^^  ^^^  ^^^  course  was  pursued 
and^^'T  ^y  ^^®  deponent  in  respect  to  the  surplus  of  milk 
produced  by  the  cows  upon  Dent  de  Lion  and  Street 
Green  farms,  which  was  sold  to  Allen  and  other  parties, 
and  for  the  reason  that  it  was  more  profitable  than  making 
butter  for  sale  and  using  the  skimmed  milk  upon  the 
farms. 

Another  witness,  named  William  John  BartUtt,  of 
Street  Lodge  Farm,  in  the  Isle  of  Thanet,  farmer,  de- 
posed, that  he  was  the  tenant  of  the  above  farm,  contain- 
ing 140  acres  or  thereabouts.  That  he  kept  six  milking 
cows  upon  his  farm  besides  heifers  and  other  stock.  That 
after  supplying  his  family  and  farm  servants,  the  re< 
mainder  of  the  milk  produced  by  the  said  cows  was 
usually  sold  by  him  to  one  George  Stead,  who  was  a 
retail  vendor.  That  he  found  cows  more  profitable 
to  keep  on  his  farm  as  stock  than  bullocks,  because  from 
the  nature  of  the  country  they  were  easier  to  feed  and  at 
the  same  time  foddered  the  straw  and  green  crops  on 
the  premises  equally  well.  That  he  did  not  know  of  a 
farm  in  the  neighbourhood  upon  which  there  was  not 
more  stock  in  proportion  to  the  size  than  there  was 
upon  the  farms  of  the  bankrupt,  and  that  the  great 
majority  had  more  cows  in  proportion.  That  the  bank^ 
rupt's  cows  were  not  of  the  sort  usually  chosen  by  cow^ 
keepers,  and  as  he  never  changed  them  he  could  not 
have  had  more  than  two  or  three  in  good  milk  at  any 
one  time,  which  (considering  the  small  quantity  of  milk 
produced  by  Alderney  cows)  the  deponent  considered 
could  have  left  no  great  surplus  for  disposal  at  any  time, 
after  supplying  the  wants  of  the  family  and  farm  servanu, 
and  fi*equently  none  at  all.    That  the  deponent,  although 


Dbrino 
and  another. 
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he  had  many  more  cows  upon  his  farm  in  proportion  to  IB4,7. 
the  size  thereof  than  the  bankrupt  had  upon  his  afore-  £,  ^^ 
said  farms  at  Garlinge^  and  regularly  sold  his  surplus 
milk  in  the  same  manner  as  the  bankrupt  did,  neverthe- 
less did  not  consider  himself  a  cowkeeper  or  milkman ; 
and  the  deponent  lastly  said,  that  he  had  never  heard  the 
said  John  Cramp  call  himself  a  cowkeeper  or  milkman, 
nor  had  he  considered  him  to  be  one  himself,  nor  had  he 
ever  heard  others  so  designate  or  speak  of  him ;  and  that 
he  was  certain  that  had  any  one  so  designated  the  said 
John  Cramp  previously  to  the  late  bankruptcy  proceed- 
ings, he  would  have  considered  himself  personally  in- 
sulted. 

Another  farmer  of  the  neighbourhood  deposed,  that 
cows  were  invariably  kept  by  the  farmers  in  the  neigh- 
bourhood of  Margate  in  preference  to  bullocks,  inas- 
much as  from  the  nature  of  the  land,  which  is  almost 
entirely  arable  and  upland^  the  latter  were  not  kept  to 
advantage ;  whereas  cows,  which  were  as  useful,  were  far 
more  cheaply  fed,  and  in  addition  returned  a  profit  from 
the  milk  they  produced,  which,  from  the  vicinity  of  such 
farms  to  Margate  and  Ramsgate,  they  were  enabled  to 
sell  (after  supplying  themselves  and  families  and  farm 
servants)  to  retail  vendors  or  milkmen.  That  the  farmers 
seldom  made  butter  for  sale,  as  there  was  usually  a  ready 
market  for  their  surplus  milk  in  the  manner  aforesaid. 
That  Alderney  cows^  although  they  produced  a  rich  milk, 
gave  very  little  in  quantity^  and  were  more  expensive 
than  the  common  breed,  and  quite  unsaleable  when  out 
of  milk,  which  they  were  very  liable  to  become,  as  they 
would  not  fatten  for  the  butcher  as  the  others  would ; 
and  that  for  these  reasons  they  were  kept  chiefly  for 
fancy  and  private  use,  and  were  not  selected  by  cow-> 
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1847.       keepers^  who  usually  fattened  up  and  got  rid  of  their 


Ex  parte  ^®^^  wh^n  they  had  done  giving  milk,  and  bought  young 
and  aoither  °^^*  ^*'^  calvcs  of  the  farmers  in  the  neighbourhood, 
so  that  they  were  continually  ehanging  their  stock, 
whereas  the  bankrupt  had  fbr  years  kept  the  same  cows 
on  his  farm.  That  from  this  circumstance  the  bankrupt 
could  not  have  on  an  average  more  than  two  or  three  of 
his  cows  in  good  milk  at  any  one  time.  And  the  depo- 
nent lastly  said,  that  the  sale  of  milk  by  the  farmers  in 
that  neighbourhood  was  merely  a  portion  of  the  profits 
or  returns  of  their  farms  generally  and  incidental  to  their 
keeping  cows  as  stock  for  making  manure;  and  that 
such  farms  were  hired  not  for  the  purpose  of  keeping 
and  graaing  cows,  but  that  th^  cows  w^re  kept  for  the 
purposes  of  the  farm. 

The  fiat  issued  on  September  19,  184^,  and  assignees 
were  chosen  on  the  9th  of  October.  Oq  the  14<th  of 
December  the  certificate  was  allow€d  by  the  Commis- 
sioner, and  the  petition  was  presented  on  the  same  day. 
The  certificate  had  since  been  confirmed. 

Mr.  Swanstim  and  Mr.  ColHns  for  the  petitioner  con- 
tended, that  the  description  of  cow-keeper  was  intro- 
duced into  the  new  act  for  the  purpose  of  bringing  with* 
in  the  scope  of  the  bankrupt  laws  keepers  of  cows  in 
the  neighbourhood  of  great  towns,  whose  object  was 
principally  or  entirely  to  make  profit  by  the  sale  of  milk» 
such  as  Mr.  Rhodes  was,  for  example;  and  not  to  in^ 
elude  farmers  who  kept  cows  for  the  purposes  of  their 
farms.  A  man  who  held  two  hundred  acres  and  kept 
five  or  six  cows  could  no  more  be  called  a  cow-keeper 
than  one  who  kept  two  hundred  cows  on  fifty  acrea  could 
be  called  a  farmer.    The  question  waS|  was  the  land 
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hired  for  the  purpogea  of  the  cows,  or  were  the  cows        1847. 
kept  for  the  purpose  of  cultivating  the  land.    The  evi*      £?^e 
dence  left  no  doubt  on  thia  question.  ^^^  another. 

Mr.  Bacon  and  Mr.  Dumergue  for  the  assignees.  It 
is  clear  that  the  two  acres  were  turned  into  pasture  for 
the  sake  of  the  cows,  and  that  the  keeping  of  the  cows 
was  a  distinct  speculation  from  the  farm.  A  distinct 
account  was  kept  of  the  milk  dealings.  The  cows  could 
not  have  been  kept  for  manure,  because  the  evidence 
showed  that  the  manure  was  all  purchased,  and  the  straw 
and  fodder  exchanged.  The  produce  of  the  farm  being 
principally  canary  seed,  a  different  kind  of  manure  was 
requisite ;  and  it  was  not  necessary  to  keep  any  cows  or 
oxen  for  farm  purposes,  nor  were  any  kept  for  a  consi- 
derable time.  The  sole  inducement  for  keeping  them 
was  the  profit  derived  from  the  milk.  It  could  not,  there- 
fore, be  said  that  the  cow-keeping  here  was  merely  inci- 
dental to  the  farming.   They  cited  £x  parte  Bryant{a). 

The  Chief  Judge. — Would  a  Cheshire  farmer,  whose 
profits  arise  chiefly  from  his  dairy,  be  a  trader  as  a  cow- 
keeper  ? 

Mr.  RuueU  and  Mr.  Coohe  for  the  bankrupt  con- 
tended, that  the  delay  in  presenting  the  petition  until  the 
certificate  was  obtained  was  of  itself  a  sufficient  answer 
to  it. 

Mr.  Swanston  in  reply  was  stopped  by  the  Court. 
The  Chief  Judge. — Although  the  act  specifies  cow- 

(a)  1  Yes.  &  Bea.  211 ;  2  Rose,  1; 
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1847.  keepers  as  persons  liable  to  the  bankrupt  laws,  it  does 
El  parte  "^^  ^^  course  mean  to  include  all  persons  who  keep 
and  aDotber  ^^^^'  The  bankrupt  here  was  a  farmer  and  kept  cows, 
but  was  not,  I  think,  a  cow-keeper  within  the  meaning 
of  the  act.  Although  the  petition  is  late,  I  cannot  say 
that  it  was  not  presented  in  time;  for  I  have  known 
cases  in  which  commissions  have  been  superseded  when 
the  petitions  were  presented  later.  On  the  mere  dates 
I  cannot  refuse  relief.  The  fiat  must  be  annulled ;  but 
with  respect  to  costs,  I  will  hear  the  respondents  on  the 
question  of  equitable  invalidity. 

The  other  facts  of  the  case  were  then  discussed,  from 
which  it  appeared  that  a  negotiation  had  been  going  on, 
and  that  the  issuing  of  the  fiat  was  contrary  to  the  un- 
derstanding, between  the  parties,  upon  which  the  nego- 
tiation proceeded. 

The  Chief  Judge  said,  that  if  any  difficulty  had  ex- 
isted as  to  the  time  of  the  presentation  of  the  petition,  it 
would  be  removed  by  the  fact  of  the  equitable  invalidity 
of  the  fiat. 

The  fiat  was  ordered  to  be  annulled,  and  the  alleged 
bankrupt  was  ordered  to  pay  the  costs  of  the  pe- 
titioners and  the  assignees* 
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Ex  parte  JENKIN  POWELL.— In  the  matter  of 

PHILIP  VAUGHAN. 


January  20. 

The  bankrupt  was  transferee  of  a  legal  mortgage  in  Form  of  order 

OD  petition  of 

fee  of    hereditaments  in   the  county  of  Brecon^   the  equitable  sab- 
original  mortgage  debt  being  4S0L     He  deposited  the 
title  deeds  with   the  petitioner  as  a  security,  with  the 
following  memorandum : — 

'*  I  do  hereby  deposit  with  Jenkin  Powell,  Esq., 
certain  mortgage  securities,  due  to  me  on  certain  here- 
ditaments in  the  borough  of  Talgarth  in  the  county  of 
Brecon^  as  a  security  for  the  repayment  of  the  sum  <>f 
four  hundred  pounds,  for  which  he  has  this  day  become 
responsible  for  me;  and  I  undertake  to  assign  such 
mortgage  to  Mr.  Powell  whenever  so  required  and  at 
my  expense.    Dated  this  third  day  of  January,  1844. 

"  (Signed)        Philip  Vaughan/' 

The  petitioner  sought  the  common  Order  in  the  case 
of  an  equitable  mortgage,  but  as  some  trouble  was 
recently  experienced  in  finding  a  precedent  in  the  case 
of  a  sub-mortgage,  the  form  of  the  Order  is  given  in 
the  present  case. 


Mr.  W.  M.  James  supported  the  petition. 

Mr.  Smythe  appeared  for  the  assignees. 

The  Order^  after  containing  the  usual  direction 
that  the  Commissioner  should  take  an  account 
of  what  was  due  to  the  petitioner  on  his  security, 
directed  that  the  petitioner  and  the  assignees 
should  be  at  liberty,  with  the  approbation  of  the 


POWBLL. 
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1847.  Commissioner,  to  fix  a  price  or  sum  at  which  the 

Ex  parte  pQtitioQer  wa^  tQ  be  at  liberty  to  be  the  pur- 

chaser (a)  of  hia  security  by  private  contract ;  and 
if  the  petitioner  should  not  so  become  the  pur- 
ehaser,  then  it  was  ordered,  that  the  Interest  of 
the  bankrupt  in  the  mortgage  should  be  sold 
before  the  Commissioner,  of  which  due  notice 
was  to  be  given  and  published  in  the  London 
Gazette,  and  in  such  other  of  the  public  news- 
papers as  he  should  think  fit,  when  and  where 
the  said  interest  of  the  bankrupt  was  to  be  sold 
before  the  Commissioner;  and  that  such  sale 
should  be  made  accordingly,  and  be  conducted 
by  the  assignees  under  the  flat:  and  further, 
that  the  petitioner  by  himself,  or  his  agent, 
should  be  at  liberty  to  bid  at  the  said  sale  for  the 
purchase  of  the  said  interest  of  the  bankrupt  or 
any  part  thereof;  and  that  all  proper  parties 
should  join  in  such  sale,  whether  by  private  con- 
tract or  public  auction,  and  in  the  conveyances, 
assignments,  or  other  assurances  thereof  to  the 
purchaser  or  purchasers,  as  the  Commissioner 
should  direct. 

(a)  This  portioB  af  tke  Older  ii,  ef  oeurMf  net  pui  of  tke  conmea  (brm, 
but  had  reference  to  the  particular  circumstaDces  of  the  case. 

Another  form  of  Order,  in  a  somewhat  different  case  of  equitable 
sub- mortgage,  was  adopted  in  the  case  of  Ex  part$  Burdis  re  Thompson, 
June  28th,  1843.  The  petitioner  was  the  public  officer  of  the  North  of 
Euglaod  Joint  Stock  Banking  Company*  and  the  bankrupt  in  whose  bank- 
luptcy  the  petition  was  presented,  was  the  original  mortgagor  of  certain 
property  of  which  he  was  leasee,  the  original  mortgage  being  a  legal  one 
for  eOOl,  The  moitgageeb  a  Mr.  Charkon,  depoiited  the  deeds  with  the 
bank  to  secure  the  balance  due  from  time  to  time«  and  both  mortgagor  and 
mortgagee  became  bankrupt. 

Mr.  Baylgy  supported  the  petition. 
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MTi  Clarke  appeared  for  the  aaaigneea  of  the  mortgagor.  1 847. 


Mr.  Batti^  for  the  asiigoeea  of  the  mortgagee^  mbmitted  ^  the  jurisdic-       £'  port« 
tion  of  the  Co^rt.  ®'""- 

The  foUowmg  waa  th^  fqrm  qf  the  Qx4er  :— 
This  Coprt  doth  declare  th&t  the  said  bi^phinf  ^ompinj  V9  equitable 
mortgttgeeB  of  thfs  hereditamenta  and  premisea  coipprised  in  the  title 
deeda  so  depoeii^  wtMi  the  said  hankiqg  comp^Qyi  m  meQtioned  in 
the  said  petition;  aqd  itia  ordered^  that  it  he  referred  to  the  Commis- 
aio^er  of  her  majesty's  Court  of  Bankruptcy,  acting  iq  the  prosecu- 
tion ^f  the  fiat  awarded  a^d  issqed  against  the  said  tMmkropt 
Gearg$  Tkom^ftm,  to  take  an  account  of  the  principal  and  in- 
tereat  due  from  th^  estate  of  the  said  G^prg$  Tktmpto^  to  the 
estate  of  the  said  bankrupt  Thoma$  Ct^tlum,  i«  respect  of  bis 
seciari^)  tp  take  aq  aocoimt  of  the  priiH^ipal  and  intenat  due  from 
the  estate  of  the  said  bankrupt  Tkomtu  Charltim  to  the  said  com- 
pany, in  respect  of  their  said  securities;  and  also  to  inquire  whether 
the  said  Thomat  Citarlton  or  the  said  banking  company,  or  any 
person  or  persons  by  their  or  either  of  their  order,  or  for  their  or 
^thv  of  their  QsOj  are  or  have  been  in  pqiiession  of  th^  said  pre- 
mises, or  in  receipt  of  the  rents  and  profits  thereof;  aqd  if  they  or 
either  of  them  have  been  in  possession,  or  in  receipt  of  such  rents 
9tnd  profits,  then  to  tak^  an  account  of  the  rents  and  profits  reee^ved 
by  them  or  either  of  them,  or  by  any  other  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use,  as  mortgagees  in 
possession ;  and  for  the.  better  taking  the  said  aecoxmt  and  iaqi^iries, 
aU  necessary  and  proper  parties  are  severally  to  be  ezamiped  before 
the  said  Commissioner  upon  interrogatories  or  olherwise  touching 
the  matters  in  question,  as  the  said  Commiuioner  shall  think  fit,  and 
are  seierally  to  produce  befoii  him  upoq  path  aU  ttooks*  ppers  and 
writings  in  their  or  either  of  their  custody  or  pow^r  r^atin^  thereto, 
as  the  said  Commissioner  shall  direct;  and  it  is  fhrther  ordered, 
that  the  said  hereditaments  and  premises  be  sold  hefere  the  said 
CQn\mi8sioner,  of  which  due  notioe  is  to  be  f[iyen  and  published  ill 
the  London  Gazette,  and  in  such  other  of  the  public  newspapers  as 
he  shall  think  fit,  when  and  where  the  said  hereditaments  and  pre- 
mises aie  to  he  sold  before  him  or  by  public  a^ctipA,  at  aity  olhtr 
piece  qr  places,  if  he  i^h«il]  so  think  fit ;  and  thM.  such  sale  bf  made 
accordingly,  and  be  conducted  by  the  assignees  under  the  said  fiat 
against  the  said  Oeorge  Thompson ;  and  that  the  assignees  of  the 
said  baqkrupt  Tk^tf^t  Ci^arlum,  and  the  banking  eprnpeoy  and  all 
other  proper  parties,  do  join  in  such  sale,  and  in  the  conveyances, 
assignments,  or  other  assurances  thereof  to  the  purchaser  or  pur- 
ohasers,  as  the  said  Commissioner  shall  direct ;  and  it  is  ordeved, 
that  the  monies  to  arise  from  sneh  sale  be  affiled  in  the  first  place 
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-1 847.  in  payment  of  the  expenses  of  the  asaigneei  of  the  said  Cmrgt 

1^^^  Tkompion  attending  such  lale,  and  of  the  proceediogi  incident  there- 

BuRPis.  ^»  B^c^  expenses  to  be  settled  by  the  said  Commissioner,  or  by 

Daniel  HigUy  Richardson,  Esq.,  one  of  the  deputy  registrars  of  the 
Court  of  Bankraptcy,  and  then  in  payment  to  the  said  petitiooer,  as 
such  public  o£Boer  as  aforesaid,  of  what  shall  be  found  due  from  the 
estate  of  the  said  T^homas  Charlton  to  the  said  banking  company,  to 
the  extent  of  what,  if  anything,  shall  be  due  from  the  estate  of  the 
said  bankrupt  George  Thompion  to  the  estate  of  the  said  Thomas 
Charlton,  after  deducting  any  rents  received  by  the  said  Thomas 
Charlton  or  by  the  said  banking  company  as  mortgagees  in  poooeasion 
as  aforesaid ;  and  this  Court  doth  reserve  the  consideration  of  how 
the  surplus  of  the  proceeds,  if  any,  is  to  be  applied  ;  and  doth  also 
reserve  the  consideration  of  all  further  directions  and  costs  in  the 
matter  of  the  said  petition,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  Court  touching  the  matters  aforesaid. 


Ex  parte  JAMES  CUNLIFFE  and  SAMUEL 
Weitminaer,     BROOKS.— In  the  matter  of  SAMUEL  ARCHER. 

January  27. 

vvherea  ere-      ON  January  22,  1846,  the  fiat  was  issued,  directed  to 

ditors'  assignee 

omitted  to  pay     the  District  Court  of  Bankruptcy  at  Manchester. 

over  to  the  oni- 

cial  assignee  the      At  the  first  public  meeting,  on  the  18th  of  February, 

balance  in  his 

hands,  and  the     1846,  James  Butterworth,  Charles  Dransfield  and  John 

Commissioner       ,..,  ,  j-^       >        • 

bad  directed       Milnes  were  chosen  creditors  assignees. 

whh^20°^T  O^  ^h®  ^^  of  June,  1846,  the  petitioners  proved  a 

roinT^i  debt  of  1276Z.  13..  8d. 

Ihld'^Ride      At  a  meeting  held  on  the  23rd  of  June,  1846,  pur- 

to  the  Commis-  gy^nt  to  notice  in  the   London  Gazette,  to  audit  the 

sioner  to  enforce 

his  order,  and     accounts  of   the  assignees,  Messrs.  Butterworth  and 

creditors  were 

not  allowed  the  Dransfield  appeared  before  the  Commissioner.    Butter-- 

extra  costs  oc- 
casioned bv  ap-  worth  then  delivered  upon  oath  an  account  of  his  receipts 

plying  to  the  _  n    i  .  i         i      n 

Court  of  and  payments,  as  one  of  the  assignees  under  the  fiat, 

The6GM.4,  and  Dransfield  stated  upon  oath  that  he  had  not  re- 

c.  16,  s.  104, 

directing  payment  of  202.  per  cent  by  assignees  retaining  part  of  the  estate  in  their  hands,  means 

20/.  per  cent,  per  annum. 

SembU,  that  the  offer  of  a  cheque  on  a  banker  at  a  town  where  the  estate  has  no  banker,  is 
not  a  proper  tender  by  a  creditors*  assignee  to  the  official  assignee. 
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ceiTed  or  paid  any  monies  belonging  to  the  bankrupt        ^^^7. 

^•^*®*  Ex  parte 

In  addition  to  the  notice  in  the  London  Gazette  the  a^jf^n^I" 
messenger  of  the  Court  caused  a  written  notice  of  the 
meeting  and  of  the  purport  thereof^  to  be  given  to  John 
MilneSf  the  other  creditors'  assignee.  Milnes,  however, 
did  not  appear  before  the  Commissioner  at  the  meeting, 
nor  render  any  account  of  the  monies  received  or  paid 
by  him  belonging  to  the  bankrupt's  estate,  nor  did  he 
show  to  the  Commissioner  any  sufficient  cause  for  his  non- 
appearance. The  Commissioner  thereupon  adjourned 
the  fiirther  auditing  of  the  accounts  until  the  7th  of  July 
following,  and  ordered  the  costs  and  expenses  to  be  occa- 
sioned by  such  adjournment,  and  of  the  further  auditing 
of  such  accounts,  to  be  taxed  and  allowed  by  one  of  the 
registrars  of  the  said  Court,  and  to  be  paid  by  the  as- 
signee John  MUnes. 

On  the  7th  of  July,  and  pursuant  to  notice  in  the  Lon- 
don Gazette,  the  Commissioner  sat  by  adjournment  at 
the  Court  of  Bankruptcy  at  Manchester;  and  Milnes 
having  been  summoned  appeared  before  the  Commis- 
sioner, but  was  not  prepared  to  pass  his  account  or  to 
pay  over  to  the  official  assignee  the  monies  received  by 
him  belonging  to  the  bankrupt's  estate. 

The  Commissioner  thereupon  adjourned  until  the  14th 
of  July  (he  further  auditing  of  the  accounts,  and  ordered 
that  the  costs  and  expenses  to  be  occasioned  by  such 
further  adjournment  should  be  borne  and  paid  by  Milnes, 

On  the  14th  of  July,  pursuant  to  notice  in  the  Lon- 
don Gazette,  the  Commissioner  sat  accordingly  by  ad- 
journment, and  Milnes  having  been  duly  summoned  ap- 
peared, and  delivered  in  upon  oath  an  account,  purport- 
ing to  be  a  full  and  true  account  of  all  his  receipts  and 
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1847.       payments  as  one  of  the  assignees.   This  account  showed 
^T^       the  sum  of  166Z,  Ss.  lid.  to  be  then  in  the  hands  of 

itX  parts 

CuiiLtm     JUilnes :  and  the  Commissioner  being  of  opinion  that 

and  another.  or 

Milnes  had  retained  in  his  hands  and  employed  for  his 
own  use  various  sums  of  money  received  by  him  as  such 
assigneoi  contrary  to  the  provisions  of  6  Geo.  IV.  c.  16, 
ordered  him  to  pay  to  the  official  assignee  acting  under 
the  fiat  do;.  lOi.,  being  interest  at  the  rate  of  901  per 
cent.,  for  such  time  as  he  had  retained  the  money ;  and 
that  he  should  also  pay  interest  at  the  like  rate  for  the 
Sum  of  166;.  8e.  lid.  for  such  time  as  he  should  continue 
to  retain  the  same.  The  Commissioner  further  ordered 
that  Milnes  should  pay  the  costs  and  eicpenses  of  that 
meeting,  as  well  as  of  the  former  audit  and  adjourned 
audit  meetings. 

The  official  assignee  had  made  several  applications 
to  Milnes  for  the  30Z.  10«.,  and  also  fbr  the  sum  of 
166/.  9s.  1  Id.  and  such  further  interest  as  might  be  due 
ihereoUi  in  pursuance  of  the  order.  On  the  9th  of  No- 
vember, 1846^  the  petitioners'  solicitor  sent  a  letter  ia 
mines  containing  the  following  notification,-^''  If  I  do 
not  on  Thursday  next  receive  a  communication  from  the 
official  assignee  that  you  have  paid  him  the  whole  ba* 
lance  in  your  hands,  and  the  interest  thereon,  I  shall  im- 
mediately apply  to  the  Court  of  Review  to  compel  you 
io  pay  the  money,  and  that  you  may  be  removed  from 
being  assignee." 

On  the  12th  of  November,  1846,  a  person  called  on 
behalf  of  Milnes  at  the  office  of  the  petitioners'  solicitor, 
and  represented  that  Milnes  would  be  in  Manchester  on 
the  following  Tuesday,  and  would  settle  the  matter.  On 
the  Tuesday  Milnes^  or  some  person  on  his  behalf,  called 
OD  the  official  assignee  and  offered  a  cheque  on  a  bank 
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at  Huddersfieldi  drawn  by  Milnes  in  favour  of  the  offi-       1847. 
cial  assignee,  for  166/.  3s.  lid.,  which  the  official  as-      iv  trte 
signee  refused  to  accept^  the  cheque  not  being  payable  in      Cunlifpb 

and  anothsr* 

Manchester  or  London,  and  the  collection  thereof  being 
therefore  attended  with  expense  or  risk  of  loss  by  post, 
and  because  the  cheque  was  tendered  as  payment  of  the 
balance  due  to  the  estate  from  Milnes,  though  it  did  not 
amount  to  the  balance  and  the  interest  and  expenses 
ordered  to  be  paid.  The  prayer  was  that  Milnes  might 
be  ordered  to  pay  into  the  hands  of  the  official  assignee 
the  sum  of  166/.  3s.  lid.,  with  interest  thereon  at  the 
rate  of  ^/.  per  cent,  for  such  time  as  the  same  shall 
have  been  by  him  retained;  and  also  the  sum  of  30/.105. 
in  pursuance  of  the  order  of  the  Commissioner^  dated 
the  14th  of  July,  1846,  and  also  all  the  costs  of  and  in- 
cident to  the  application. 

Mr.  Bacon  and  Mr.  Sargood  supported  the  petition. 

Mr.  Bagshaxoe  for  Mr.  Milnes.  The  petitioners  have 
no  right  to  make  this  application ;  for  it  does  not  appear 
that  any  other  creditors  are  dissatisfied  with  the  assig- 
nee's conduct.  The  proper  person  to  apply  would  be 
the  official  assignee,  who  would  before  he  took  any  step 
ascertain  the  general  feeling  of  the  creditors  at  large. 
Mr.  Milnes  was  not  bound  to  obey  the  notice  of  any  in- 
dividual creditor.  He  was  willing  to  pay  what  was  due 
from  him  on  being  applied  to  by  a  proper  person,  as  was 
manifested  by  his  offering  a  cheque  for  the  only  amount 
claimed  of  him.  For  as  to  the  30/.  IQs.  he  had  not  even  re- 
ceived notice  to  pay  that  sum.  The  Commissioner's  order 
is  not  correct  in  form ;  the  statute  6  Geo.  4,  c.  16,  &«  104(o), 

(a)  6  Geo,  4,  c.  16,  s.  104,  enacts,  "  that  if  aoy  assignee  shall  retain  in 
bis  hands,  or  employ  for  his  own  benefit,  or  knowingly  permit  any  co-assignee 
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1847.        only  making  an  assignee  liable  to  be  charged  with  such 

Ex  oarte      ^^^  ^  ^^^'^  ^^  equal  to  interest  at  the  rate  of  90  per 
CuNuppB     ^gjj^^  Q,^  money  retained  by  him,  and  not  20  per  cent. 

per  annum.  And  at  all  events  this  is  not  the  proper 
tribunal  to  apply  to^  for  by  7  &  8  Vkt.  c.  Ill,  s.  19(a), 
the  Commissioner  has  power  to  enforce  his  order  for  pay- 
ment, and  there  can,  therefore,  be  no  occasion  to  incur 
the  expense  of  an  application  to  this  Court. 

Mr.  Bacon  in  reply.  There  has  been  considerable 
doubt  as  to  the  extent  of  the  power  given  to  the  Com- 
missioner by  the  act  of  the  7  &  8  FicL  c.  1 11^  as  relates 
to  the  bankruptcies  of  individuals,  the  act  professing  in 
its  title  and  preamble  to  relate  only  to  the  bankruptcy  of 
public  companies.    And  as,  at  all  events,  the  act  does  not 

so  to  retaiD  or  employ,  any  sum  to  the  amount  of  lOOi.  or  upwards,  part  of 
the  estate  of  the  baokf  upt,  or  shall  Deglect  to  invest  any  money  in  the  par- 
chase  of  exchequer  bills  when  so  directed  as  aforesaid,  every  such  assignee 
shall  be  liable  to  be  charged  in  his  accounts  with  such  sum  as  shall  be  equal 
to  interest  at  the  rate  of  20  per  cent  on  all  such  money,  for  the  time  during 
which  be  shall  have  so  retained  or  employed  the  same,  or  permitted  the 
same  to  be  so  retained  or  employed  as  aforesaid,  or  during  which  he  shall 
have  so  neglected  to  invest  the  same  in  the  purchase  of  eichequer  bills ; 
and  the  Commissioners  are  hereby  required  to  charge  every  such  assignee  in 
his  accounts  accordingly." 

(a)  7  &  8  Vict,  c.  Ill,  s.  19.  enacU,  *'  that  if  any  penon  shall 
disobey  any  rule  or  order  of  the  Ck>urt  authorized  to  act  in  the  prosecu* 
tion  of  any  fiat; in  bankruptcy,  duly  made  by  such  Court  for  enforcing  any 
of  the  purpoaes  and  provisions  of  this  act,  or  of  any  other  act  relating  to 
bankruptcy  or  insolvency  now  or  hereafter  to  be  in  force,  or  made  or  entered 
into  by  consent  of  sooh  person,  for  carrying  into  effect  any  of  such  purposes 
or  provisions,  it  shall  and  may  be  lawful  for  such  Court,  by  warrant  under 
hand  and  seal,  to  commit  the  person  so  ofiending  to  the  Queen's  Priaooi  or 
to  the  common  gaol  of  any  county,  city  or  place  where  he  shall  be  found,  or 
where  he  shall  usually  reside,  there  to  remain  without  bail  or  mainpiiae, 
until  such  person  shall  have  fulfilled  the  duty  required  by  such  rule  or  order, 
or  until  such  Court  or  the  Lord  Chancellor  shall  make  order  to  the  cor« 
trary.** 
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take  away  the  old  and  well-understood  jurisdiction  of       1847. 
this  Court;  creditors  cannot  be  called  upon  to  incur  the       j^^  ^ 
responsibility  of  putting  in  force  the  somewhat  doubtful      Cunliffb 

■^  ^         r  o  an^l  another. 

and  extraordinary  powers  newly  given  to  the  Commis- 
sioners. As  to  the  mode  of  calculating  the  penalty  of 
20L  per  cent,  the  104th  section  of  6  Geo.  4,  c.  IG,  makes 
it  payable  for  the  time  during  which  the  assignee  shall 
have  retained  or  neglected  to  invest  the  money,  clearly 
showing  that  a  gross  payment  of  SOL  per  cent,  is  not 
meant. 

The  Chisf  Judge  thought  the  question  one  of  costs 
merely.  The  201.  mentioned  in  the  104th  section  meant 
clearly,  in  his  Honor's  opinion,  20Z.  per  cent,  per  annum. 
As,  however,  the  recent  act,  7  &  8  Vict.  c.  Ill,  had 
provided  a  less  expensive  and  dilatory  mode  of  pro- 
ceeding than  an  application  to  this  Court,  his  Honor  did 
not  think  the  practice  ought  to  be  encouraged  of  coming 
in  such  cases  to  this  Court  in  the  first  instance.  The 
Order  must  be  for  Mr.  Milnes  to  pay  the  balance  within 
a  fortnight,  and  the  petitioners  might  have  their  costs 
out  of  the  estate. 


VOL.  I.  F  p 
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1847. 

''^  Ex  parte  GEORGE  WEBSTER,  Sir  PETER 
LAURIE,  ANDREW  SPOTTISWOODE,  JOHN 
BARNES  aad  JOHN  WILLIAM  SUTHER- 
LAND.—In  the  matter  of  DANIEL  WADE 
ACRAMAN,  WILLIAM  EDWARD  ACRAMAN, 
and  ALFRED  JOHN  ACRAMAN. 

And  also 
In  the  matter  of  DANIEL  WADE  ACRAMAN, 
WILLIAM  EDWARD  ACRAMAN,  ALFRED 
JOHN  ACRAMAN,  THOMAS  HOLROYD, 
WILLIAM  MORGAN,  and  JAMES  NORROW- 
WAY  FRANKLYN. 

Jauttary  27  and 
February  2. 

A  firm  of  three     iHE    petitioners    were  the    trustees  of  the  Union 

partners  agreed    „      ,      -  ,       j 

to  make  ad-       Bank  of  London. 

coDsigDor  upon  The  bankrupts  Daniel  Wade  Acraman,  WiUiam 
trcommision,^^  Edword  Acraman,  and  Alfred  John  Acramafif  carried 
on  the  return^''  on  the  business  of  merchants  at  Bristol  in  copartner- 
lh\^enr^!  '^^  "hip,  under  the  firm  of  "D.  E.  &  A.  Acranumi"  and 

on  the^fahf  of'  ^^^^  *"^  ^^^  ^^^^^  ^^^^^  bankrupts  carried  on  the 
this  agreement,   busincss  of  manufacturing  engineers,  and  manufacturers 

them  by  the  of  anchors  and  chain  cables,  and  ship  builders,  in  co- 
consignor;  and 

on  one  of  those    partnership  at  Bristol,  under  the  firm  of  Acramans, 

bills  approach- 

ing  maturity,        Juorgan  QC  UO. 

they  requested  *        i         -i  p      i        /»  i 

the  holders  to  At  the  date  of  the  nat  the  petitioners  were  the 
eiitension^of  holders  for  value  of  a  bill  of  exchange  for  3,026/.  &., 
latter  agrwd  to*  dated  the  12th  day  of  March,  1842,  drawn  by  the  firm 
?l?e  a^puSce  ^^  ^^'  E.  &  A.  Acraman  on,  and  accepted  by,  the  firm 
firm  ofsix^^n     ^^  Acramans,  Morgan  &  Co.,  payable  two  months  after 

which  the  three 

were  also  partners.  A  bill  was  accordinglv  drawn  by  the  three,  accepted  on  behalf  of 
the  six,  and  endorsed  by  the  consignor,  to  whose  credit  it  was  carried  by  the  holders  of  the 
former  bill.  Afterwards  the  holders  were  parties  to  an  arrangement  between  the  consignor 
and  his  creditors,  whereby  they  released  the  consignor  and  the  shipments  from  all  liability  in 
respect  of  the  bills :  Held,  that  they  thereby  discharged  the  firm  of  six. 


and  others. 
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date  to  the  order  of  the  firm  of  D.  E.  &  A.  Acraman,       iBi7. 
and  which  was  accepted  under  the  following  circum-       '^^/^ 

£x  parte 

stances : —  Wkbstu 

Mr.  WiUiam  WilKams  was  a  general  merchant  at 
Bristol.  He  was  also  a  member  of  a  firm  carrying  on 
business  as  merchants  in  copartnership  at  Launceston 
in  Van  Diemen*8  Land,  under  the  firm  of  Williams, 
Campbell  8l  Co.;  and  was  in  the  habit  of  shipping 
goods  to  the  firm  of  Williams,  Campbell  &  Co.  through 
the  firm  of  D.  £!.  8c  A.  Acraman.  On  the  7th  of 
November,  1840^  an  agreement  was  made  between  Mr. 
WilHams,  on  behalf  of  himself  and  the  firm  of  Williams, 
Campbell  &  Co.  on  the  one  part,  and  the  firm  of  2).  £J. 
&  A.  Acraman  of  the  other  part,  to  the  following 
efifect: — 

'*  Bristol,  7th  No?ember,  1840. 

''It  is  this  day  mutually  agreed  that  the  following 
shall  form  the  basis  for  future  transactions  with  the 
ports  of  Launceston^  Van  Diemen's  Land^  and  Sydney, 
New  South  Wales,  namely, — 

'Mst.  That  William  Williams  has  liberty  to  ship 
merchandize  to  the  above  ports  through  D.  £.  &  A, 
Acraman,  on  joint  account  of  himself  and  Williams, 
Campbell  &  Co.  of  Launceston,  to  the  extent  of 
^,0001.  per  annum  in  quarterly  shipments. 

''3nd.  That  D,  E.  &  A.  Acraman  are  to  make 
advances  quarterly  to  the  extent  of  2s.  3d.  the  amounts 
of  said  shipments  as  they  take  place. 

''  Srd.  That  the  goods  are  to  be  consigned  by  D.  E. 
&  A,  Acraman  to  Williams,  Campbell  &  Co.  of  Laun- 
ceston, or  to  R,  Campbell,  junior  &  Co.  of  Sydney, 
with  the  bills  of  lading  in  the  name  of  D,  E.  tc  A. 
Acraman,  who  are  to  effect  insurances  for  their  security 

ff2 
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1847.        for  such  advances  on  all  outward  shipments  and  returns, 
£x  parte      ^  ^^^^  ^^  ^^  ^^^  homeward  consignments,  charging  a 
nd^en.     commission  of  a  quarter  per  cent,  for  the  same. 

^Mth.  and  5th.  That  certain  commissions  as  therein 
mentioned  should  be  received  by  the  said  D.  E.&  A* 
Acraman  and  William  Williams. 

^'6th.  That  the  whole  of  the  proceeds  of  the  said 
shipments  are  to  be  returned  io  D*  E.  &  A.  Acraman^ 
on  joint  account  of  William  Williams  and  Williams^ 
Campbell  &  Co.,  either  in  produce  or  bills  at  their 
option,  on  which  the  following  commissions  will  be 
charged,  viz.  if  a  bill  remittance  1  per  cent.;  if  in 
produce  2  i  per  cent,  on  the  gross  proceeds,  and  1  per 
cent,  for  the  selling  broker. 

''  7th.  That  on  the  receipt  of  the  remittances,  J9.  E.  & 
A,  Acraman  shall  be  at  liberty  to  first  pay  themselves 
the  amount  of  their  advances  and  charges,  should  they 
deem  fit  so  to  do,  and  then  hand  over  surplus  proceeds 
to  William  Williams  and  Williams^  Campbell  &  Co.; 
it  being  understood  that  if  the  returns  for  shipment 
No.  1  are  insufficient  to  pay  i>.  E.  &  A.  Acraman  the 
amount  of  their  advances,  and  should  they  desire  the 
same,  the  returns  of  shipment  No.  S  shall  first  be 
amenable  to  make  good  the  deficiency  in  the  returns  of 
No.  1;  and  so  on  with  all  subsequent  shipments  and 
returns,  although  it  will  be  very  desirable,  as  far  as 
practicable,  that  the  returns  for  each  shipment  should 
be  sufficient  to  close  the  same. 

''8th.  That  William  Williams  shall  be  at  liberty  to 
draw  against  goods  shipped,  in  addition  to  the  26,000/. 
worth  alluded  to  in  paragraph  1,  in  favour  of  D,  E.  &  A» 
Acraman,  upon  Williams,  Campbell  &  Co.,  to  the 
extent  at  least  of  5000/.  per  annum,  at  different  periods, 
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whenever  this  may  be  done  advantageously,  as  regards        1847. 
the  purchasing  goods  and  settling  the  bills^  and  2>.  £•  8c       £^  .^^^^ 
A.  Acraman  charge  a  commission  of  1  per  cent,  for      ^"fhere 
negociating  the  bills,  the  same  being  free  from  all  other 
charges. 

''9th.  That  if  William,  Campbell  &  Co.  should 
deem  it  advisable  to  consign  any  part  of  their  produce 
remittances  to  the  order  of  D.  E.  &  A,  Acraman  in 
London,  they  shall  be  at  liberty  so  to  do ;  but  as  the 
primary  motive  for  entering  into  this  business  was  to 
bring  consignment  of  colonial  produce  to  Bristol,  that 
port  should  have  the  preference,  except  under  very 
peculiar  circumstances:  of  course  all  bill  remittances 
must  come  direct  to  D.  E^  &  A.  Acraman. 

"  10th.  It  must  be  also  clearly  understood,  that  the 
realization  of  all  outward  and  homeward  shipments  and 
returns,  whether  in  bills  or  goods,  are  at  the  risk  of 
William  Williams  and  Williams,  Campbell  &  C,  and 
that  William  Williams  and  Williams,  Campbell  8c  Co. 
are  answerable  to  D.  JE.  8c  A.  Acraman  for  any  defi- 
ciency, should  such  arise. 

"11th.  This  agreement  to  come  into  operation  on 
the  Ist  of  January,  1841,  or  to  commence  from  the 
next  ship  to  follow  the  *Dalius,'  the  same  being 
terminable  by  six  months  notice  in  writing  by  either 
party.*' 

In  pursuance  of  this  agreement  Mr.  Williams,  after 
the  month  of  November,  1840,  and  up  to  and  including 
the  2nd  of  August,  1841,  consigned  numerous  shipments 
to  the  firm  of  Williams,  Campbell  8c  Co.  at  Launceston, 
through  the  firm  of  D.  £.  8c  A.  Acraman,  to  the  extent 
of  41,574/.  175.  3d.  The  last-mentioned  firm,  however^ 
did  not  advance  any  cash  on  the  credit  of  the  shipmentsi 
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1847.  but  instead  of  making  such  cash  advances,  accepted 
£x  parte  ^''^^'  drawn  by  Mr.  Williams  upon  tbenii  to  the  extent 
of  16|585/.  lis.  One  of  such  acceptances  consisted  of 
a  bill  for  SOOOL,  which  was  dated  the  10th  of  Decem- 
ber,  1841,  and  was  drawn  by  Mr.  Williams  upon,  and 
was  accepted  by,  the  firm  o{  D.  JE,  &  A.  Acraman, 
and  was  payable  three  months  after  date  to  the  order  of 
Mr.  WiUiamSf  who  indorsed  the  bill. 

The  petitioners  discounted  the  bill  for  Mr.  Williams, 
by  paying  to  the  credit  of  his  banking  account  with 
them  the  full  value  thereof,  after  deducting  legal  dis- 
count. 

On  the  8th  of  March,  1842,  the  firm  of  D.  E.  &  A. 

Acraman  wrote  and  sent  the  following  letter  to  the 
manager  of  the  Union  Bank : — 

^*  In  consequence  of  disappointment  in  the  receipt  of 
some  large  sums,  we  regret  being  obliged  to  ask  the 
favour  of  your  allowing  us  to  renew  our  acceptance 
favouring  WUliam  Williams  for  SOOOZ.,  due  the  18th 
instant,  for  three  months.  Our  manufacturing  firm  of 
Messrs.  Acramans,  Morgan  &  Co.  have  made  an  appli- 
cation to  the  Bank  of  England  for  a  considerable  loan, 
and  that  for  a  defined  period,  which  we  are  happy  to 
inform  you  has  been  favourably  received,  and  which 
now  only  awaits  ratification  by  the  necessary  forms  and 
conditions  required  by  the  Bank.  Having  fully  entered 
into  a  process  which  will  necessarily  take  up  some  time 
for  its  completion,  we  shall  therefore  esteem  it  a  favour  if 
you  will  kindly  meet  our  wishes  in  the  way  proposed,  for 
the  cogent  reasons  assigned  by  us,  satisfied  as  we  are 
that  we  shall  be  in  every  way  prepared  to  honour  our 
fresh  acceptance  at  its  maturity." 

The  manager  of  the  Union  Bank,  by  a  letter  dated 
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the  9th  March,  184«,  informed  Messrs.  D.  E.  ii.  A.        18^7. 
Acraman  that  the  request  could  not  be  acceded  to;  and      £x  parte 
on  the  10th  of  March,  1842,  the  last-mentioned  firm     ^i^^^^ 
sent  another  letter  to  the  manager  as  follows: — 

''  Your  favour  of  yesterday's  date  is  to  hand,  and  as 
our  motive  for  addressing  you  on  the  previous  day  was 
to  crave  an  extension  of  time,  so  that  our  acceptance 
might  not  be  returned  during  the  pending  negociations 
with  the  Bank  of  England,  we  trust  on  your  reconsider- 
ing the  matter,  that  such  a  reason  will  sufficiently  explain 
to  you  the  justification  of  our  application  to  your  bank. 
We  shall  be  most  happy  to  place  in  your  hands  a  letter 
firom  Messrs.  AcramanSy  Morgan  &  Co.,  guaranteeing  the 
payment  of  our  renewed  acceptances,  immediately  they 
have  completed  their  arrangements  with  the  Bank  of 
England,  even  though  they  should  not  have  arrived  at 
maturity." 

In  reply  to  this  letter,  the  manager  of  the  Union  Bank 
on  the  11th  of  March,  1842,  wrote  as  follows: — 

''  By  your  letter  of  the  10th  inst.,  you  appear  to  have 
driven  yourselves  in  a  corner,  as  your  acceptance  due  on 
the  13th  is  payable  to-morrow ;  I  have  however  submitted 
your  application  to  our  daily  Committee  of  Directors, 
and  I  am  instructed  to  inform  you,  that  on  Mr.  Williams 
forwarding  to  me  the  acceptance  of  your  firm,  Messrs. 
Acramans,  Morgan  &  Co/s  draft,  at  two  months  date,  for 
the  amount  of  your  bill,  now  nearly  due,  accompanied 
by  Mr.  WiUiams^  authority  for  me  to  debit  his  account 
with  this  bill>  and  an  undertaking  from  Messrs.  Acra- 
mans,  Morgan  &  Co.,  to  apply  the  first  monies  that  may 
be  received  from  the  Bank  of  England,  should  the 
pending  negociations  with  that  institution  be  efiectuated, 
to  the  liquidation  of  our  claims,  although  not  at  maturity^ 
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1847.  the  new  bill  will  be  placed  to  bis  credit,  subject  to 
-,  these  conditions.    I  will  forbear  presenting  your  bill  due 

Webster  to-morrow,  till  near  5  o'clock,  to  give  you  the  oppor- 
tunity of  perfecting  this  arrangement  by  sending  up  per 
railway." 

On  the  l^th  of  March,  184^,  Messrs.  D.  E.  &  A. 
Acraman,  drew  a  bill  for  3,0261 6«.,  dated  upon  that  day, 
and  the  same  was  accepted  by  one  of  the  Messrs.  Acra-- 
man,  in  the  name  of  Messrs.  Acramans,  Morgan  &  Co., 
payable  two  months  after  date  to  the  order  of  the  Messrs. 
D*  E.  &  A.  Acraman,  and  was  indorsed  by  Messrs.  D, 
E.Sl  A,  Acraman  and  by  Mr.  Williams;  and  on  the 
same  12th  of  March,  184@,  Messrs.  D.  E.  &  A.  Acraman 
sent  the  bill  enclosed  in  a  letter,  together  with  a  letter 
dated  the  12th  of  March,  184S,  from  Messrs.  Acra- 
manSf  Morgan  8c  Co.  to  the  manager  of  the  Union  Bank 
as  follows: — 

"  We  hereby  undertake  to  apply  the  first  monies  we 
receive  from  the  Bank  of  England,  should  our  pending 
negociations  with  that  institution  be  effectuated,  to  the 
liquidation  of  our  acceptance  in  favour  of  Messrs.  D. 
E.&A.  Acraman,  for  3,026/.  6s.,  due  the  15th  May 
next,  whether  it  be  due  or  not." 

On  the  same  day,  Mr.  Williams  wrote  to  the  manager 
of  the  Union  Bank  as  follows : — 

'^  I  beg  to  hand  you,  inclosed,  Messrs.  2).  E.  &  A. 
Acraman's  draft  upon  Messrs.  Acramans,  Morgan  &  Co., 
at  two  months,  for  3,026/.  6s.,  which  you  will  please  place 
to  the  credit  of  my  account,  and  debit  me  with  the  bill 
due  the  13th  for  same  amount,  or  rather  3000/." 

On  receiving  the  bill  for  3,026/.  6s.,  the  amount  of  the 
bill  for  3000/*  was  carried  to  the  debit  of  Mr.  Williams 


and  otheri. 
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with  the  Union  Bank^  and  he  was  credited  with  the        i847. 
amount  of  the  bill  for  3,026/.  6s.  ^^^"^ 

hx  parte 

Early  in  April,  184«,  the  two  firms  of  D.  E.  k  A.  Wbmteii 
Acraman^  and  AcramanSf  Morgan  &  Co.  suspended  pay- 
ment, and  divers  attempts  were  made  to  wind  up  the 
affairs  of  the  two  firms  by  means  of  a  trust  deed.  These 
haying  failed,  the  fiat  was  issued  in  June,  1843,  and 
different  official  and  creditors'  assignees  were  appointed 
of  the  two  firms. 

Mr.  Williamsy  in  addition  to  his  liability  in  respect  of 
the  acceptances  of  Messrs.  D.  £•  &  A.  Acraman,  was 
indebted  to  divers  other  persons,  and  was  indebted  to 
Messrs.  D.  £,  Si  A.  Acraman  in  a  cash  balance  of 
S,S89/.,  exclusive  of  the  bill,  and  in  respect  of  which 
cash  balance,  as  well  as  of  the  bills,  the  assignees  of 
Messrs*  D.  E.  &  A.  Acraman  claimed  a  right  of  lien 
upon  the  shipments  from  Van  Diemen's  Land. 

On  April  5, 1843,  Williams  entered  into  an  agreement 
in  writing  with  his  creditors,  and  on  August  2nd,  1843,  an 
indenture,  dated  on  that  day,  was  duly  made  and  executed 
by  and  between  the  creditors  mentioned  in  two  schedules 
thereto  annexed  of  the  first  part,  W.  Williams  of  the 
second  part,  and  Robert  Campbell  of  the  third  part ;  and 
thereby,  after  reciting  that  Williams  was  indebted  to  the 
said  several  persons  whose  names  or  firms  were  set  forth 
in  the  first  schedule  thereto  on  several  bills  of  exchange, 
in  respect  of  which  the  late  firms  of  2).  E.  &  A.  A  era- 
man  and  Acramans,  Morgan  &  Co.,  or  one  of  them, 
became  also  liable  in  the  several  sums  of  money  set 
opposite  to  their  respective  names  or  firms  in  the  same 
schedule,  and  that  he  was  indebted  to  the  several  persons 
whose  names  or  firms  were  set  forth  in  the  second  sche- 
dule thereto,  in  the  several  sums  of  money  set  opposite  to 
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1847.  their  respective  names  or  firms  in  the  said  schedule ;  and 
El  parte  *^**  ^^  articles  of  agreement,  bearing  date  the  6th  April, 
aSd'^S  ^®*''  ^^^  ^^^  between  the  sdd  Wiaiam  William$  of 
the  one  part,  and  the  sereral  persons  whose  names  or 
firms  were  thereto  subscribed  of  the  other  part,  after 
reciting  that  the  said  WilUam  WUHams  was  justly  and 
truly  indebted  to  the  several  persons  or  firms  mentioned 
and  set  forth  in  the  first  and  second  schedules  thereto, 
in  the  several  sums  set  opposite  their  respective  names, 
which  said  respective  debts  he  was  unable  to  pay  in  fiiU, 
and  that  the  said  several  respective  creditors  whose 
names  or  firms  were  set  forth  in  the  first  schedule  thereto 
were  the  holders  of  bills  of  exchange,  upon  which  one 
or  both  of  the  late  firms  o(  D.  E.  ti  A.  Acraman  and 
AcramanSf  Morgan  k  Co.  were  liable,  as  well  as  the  said 
William  Williams^  and  as  such  owners  thereof  they 
claimed  a  preferable  right  to  have  the  proceeds  of  certain 
shipments,  in  respect  of  which  the  said  bills  were  drawn 
or  made,  applied  towards  the  payment  thereof,  and  that 
the  said  William  Williams  was  also  indebted  to  Edward 
Mant  Miller^  Robert  Castle  and  Thomas  TSfsotiy  as 
assignees  of  the  estate  and  effects  of  the  said  Danid 
Wade  Acraman,  William  Edward  Acraman  and  Alfred 
John  Acraman,  lately  trading  under  the  said  firm  of 
D*  E.  &  A.  Acraman,  in  a  cash  balance,  or  sum  of 
8,889L  exclusive  of  the  said  bills  of  exchange,  and  the 
said  assignees  also  claimed  a  right  of  lien  upon  the  said 
shipments,  and  that  with  the  view  of  settling  with  the 
said  several  creditors  parties  thereto,  the  said  William 
Williams  had  proposed,  and  it  had  been  agreed  that  such 
of  the  said  several  creditors  of  the  said  William  Wil- 
liams parties  thereto,  whose  names  were  set  forth  in  the 
first  schedule  thereto,  (including  the  said  assignees  of 
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the  estate  and  eiFects  of  the  said  Daniel  Wade  Acraman,        1847. 


Williafn  Edward  Acraman  and  Alfred  John  Acraman,      £x  parte 

bankrupts,)  should  accept  and  take  from  the  said  WiUiam     and  others. 

Williams  a  composition  of  4f.  6d.  in  the  pound,  in  full 

satisfaction  and  discharge  of  their  said  respectire  debts, 

and  of  all  such  claim  of  lien  as  aforesaid ;  and  that  such 

of  the  said  several  creditors  of  the  said  WilHam  WiU 

liams  parties  thereto,  whose  names  or  firms  were  set 

forth  in  the  second  schedule  thereto,  should  accept  and 

take  from  the  said  William  Williams  a  composition  of  Ss. 

in  the  pound,  in  full  satisfaction  and  discharge  of  their 

said  respective  debts,  to  be  payable  at  the  time  and  in  the 

manner  thereinafter  mentioned :  It  was  thereby  witnessed, 

and  the  said  several  creditors  of  the  said  William  Williams 

parties  thereto  did  thereby  for  themselves  severally  and 

respectively,  and  for  their  several  partners,  executors, 

administrators  and  assigns,  but  not  the  one  for  the  other 

or  others  of  them,  promise  and  agree  to  and  with  the  said 

WUliam  Williams^  his  executors  and  administrators,  in 

manner  following,  that  is  to  say :  That  they  the  said 

several  creditors  parties  thereto,  whose  names  or  firms 

are  contained  in  the  first  schedule  thereto,  should  and 

would  accept  and  take  from  the  said  William  Williams  a 

composition  of  4«.  6d.  in  the  pound,  in  full  satisfaction  of 

their  said  respective  debts  and  claims  of  lien,  and  that  they 

the  said  creditors  parties  thereto,  whose  names  or  firms 

were  contained  in  the  second  schedule  thereto,  should 

and  would  accept  and  take  from  the  said  William  WiU 

liams  a  composition  ofSs.  in  the  pound,  in  flill  satisfaction 

and  discharge  of  their  said  several  debts,  provided  such 

composition  should  be  paid  to  the  said  several  creditors 

parties  thereto  within  the  space  or  time  of  twenty*eight 

days  firom  the  24fth  of  May  then  next :  And  further,  that> 


and  others. 
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1847.  upon  the  payment  of  the  said  compositions  respectively^ 
^^^^^  they  the  said  creditors  parties  thereto^  and  each  and  every 
w  EBSTSR  of  them,  should  and  would,  at  the  request  and  costs  and 
charges  of  the  said  William  Williams^  duly  execute  and 
deliver  to  the  said  Wittiam  Williams^  his  executors  or 
administrators^  a  full,  good  and  sufficient  release  and 
discharge  from  their  said  several  and  respective  debts, 
and  of  and  from  all  claims  or  demands  whatsoever: 
And  after  reciting  that  the  said  agreement  had  determined 
by  effluxion  of  time,  and  that  it  had  been  agreed  between 
the  said  several  persons,  |>arties  thereto  of  the  first  part, 
and  the  said  William  Williamg  and  the  said  Robert 
Campbell^  that  the  several  persons  whose  names  or  firms 
were  mentioned  in  the  first  schedule  to  the  now  stating 
indenture,  should  accept  and  take  a  composition  of  Ss. 
in  the  pound  on  the  amount  of  their  said  debts  men- 
tioned in  the  same  schedule,  and  that  the  said  Robert 
Campbell  should  advance  monies  sufficient  to  discharge 
the  said  respective  compositions ;  and  that  in  pursuance 
of  the  said  agreement  on  the  part  of  the  said  Robert 
Campbell,  he  had  paid  to  the  said  creditors  of  the  said 
William  Williams,  parties  thereto  of  the  first  part,  the 
amount  of  their  respective  compositions  on  the  amount  of 
their  said  respective  debts :  And  after  reciting  that  by 
an  indenture,  bearing  even  date  with  the  now  stating 
indenture,  and  made  or  expressed  to  be  made  between 
the  said  Edward  Mant  Miller,  Robert  Castle  and 
Thomas  I)fson,  as  such  assignees  of  the  said  firm  of  !>• 
E.  &  A.  Acraman  &  Co.  of  the  first  part,  the  said  TFt^ 
liam  Williams  of  the  second  part,  and  the  said  Robert 
Campbell  of  the  third  part,  they  the  said  Edward 
Mant  Miller,  Robert  Castle  and  Thomas  I\fson,  as  such 
assignees  as  aforesaid,  had  assigned  unto  the  said  Robert 
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Campbell,  his  executors,  administrators  and  assigns,  l^'^?. 
all  the  rights  of  lien  and  claim  and  demand  at  law  and  i^^^  p^^ie 
in  equity  of  them  the  said  assignees,  of,  in  and  to  the  ^^H^^ 
several  shipments,  goods  and  debts  therein  mentioned. 
To  hold,  receive  and  take  the  same  unto  the  said  Robert 
Campbell,  his  executors,  administrators  and  assigns,  for 
his  and  their  absolute  use  and  benefit :  It  is  witnessed 
by  the  now  stating  indenture,  that  in  pursuance  of  the 
said  recited  agreement  on  the  part  of  the  said  creditors 
of  the  said  William  Williams,  parties  thereto  of  the  first 
party  and  in  consideration  of  the  premises  and  of  the 
compositions  on  their  said  debts  to  them  respectively 
paid  by  the  said  Robert  Campbell,  as  they  the  said 
several  persons  parties  thereto  of  the  first  part  did 
thereby  respectively  acknowledge,  they  the  said  several 
persons  parties  thereto  of  the  first  part  (and  especially 
the  said  several  persons  parties  mentioned  in  the  first 
schedule  thereto)  did  thereby  for  themselves  respectively, 
and  their  several  and  respective  partners,  acquit,  release, 
and  for  ever  discharge  the  said  William  Williams,  his 
heirs,  executors  and  administrators,  and  bis  and  their 
lands  and  tenements,  goods  and  chattels  whatsoever  and 
wheresoever,  and  also  the  said  Robert  Campbell,  his 
executors  and  administrators,  and  also  all  the  proceeds 
of  the  said  shipments  mentioned  or  referred  to  in  the 
said  articles  of  agreement  of  the  5th  day  of  April,  184S, 
and  of  and  from  all  and  all  manner  of  action  and  actions, 
suits,  right  or  benefit  of  lien,  bills,  bonds,  writings, 
obligations,  debts  due,  duties,  accounts,  sum  and  sums 
of  money,  judgments,  executions,  extents,  claims  and 
demands  whatsoever,  both  at  law  and  in  equity,  or  other- 
wise howsoever,  which  against  the  said  William  Williams, 
his  heirs,  executors  or  administrators,  or  his  or  their 
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1847.  estate  or  effects,  or  against  the  said  Robert  Campbell  in 
^"^  respect  of  the  said  right  of  claim  and  demand,  so  assigned 
Webote*      to  him  as  aforesaid,  they  the   said  several  creditors 

and  ottien* 

parties  thereto  of  the  first  part,  or  their  respective  partners 
or  any  or  either  of  them,  then  had  or  might  thereafter 
have  claim,  challenge  or  demand  for,  or  by  reason  or 
means  of  all  or  any  of  the  debts  to  them  the  said  several 
parties  thereto  of  the  first  part,  or  to  them  and  their 
respective  partners  or  partner  respectively  due  or  owing 
from  or  by  the  said  William  WilUamst  or  any  interest, 
exchange  or  commission  due  or  demandable  for  or  on 
account  of  the  same,  or  any  other  matter,  cause  or  thing 
whatsoever,  up  to  the  date  of  the  now  stating  indenture. 

The  indenture  was  executed  by  various  creditors, 
including  the  assignees  of  the  late  firm  of  i).  E.  &  A. 
Acramant  who  executed  it  in  respect  of  the  debt  of 
3,389/.,  and  was  also  executed  on  behalf  of  the  petitioners 
by  their  manager,  in  respect  of  their  claims  under  the 
bill  of  exchange  in  question ;  and  the  petitioners  received 
the  composition  on  the  amount  of  their  claims. 

The  petitioners  now  sought  leave  to  prove  the  fiiU 
amount  of  the  bill  for  3,036^  &•  against  the  joint  estate 
oiAcranumy  Morgan  &  Co.,  without  making  any  deduc- 
tions in  respect  of  the  composition  of  4t9, 6d.  in  the  pound. 

In  opposition  to  the  petition,  the  bankrupt  Morgan 
deposed,  that  the  concerns  of  the  two  firms  were  altoge- 
ther separate  and  distinct,  and  that  he  and  his  partners, 
Messrs.  Holrogd  &  Franklyn,  never  had  any  connection 
with,  or  interest  whatever  in,  the  firm  of  2>.  E.  &  A. 
AcramoHf  or  in  the  business  thereof;  and  that  as  the 
business  of  each  of  the  firms  was  very  extensive,  the 
fac4  that  the  concerns  of  the  two  firms  were  altogether 
separate  and  distinct  was  notorious  not  only  in  Bristol, 
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but  aldo  in  London  and  elsewhere,  and  was  well  known  lS4f7. 
to  all  persons  having  dealings  with  the  two  firms  or  either.  s^  pi^^^^ 
That  the  bill  of  exchange  for  3,026/.  6s.  was,  as  to  ^^^ 
the  body  thereofj  in  the  handwriting  of  a  clerk  of  the 
firm  o(  D.  JS.  &  A.  Acraman,  and  which  clerk  was  not 
in  the  service  of,  nor  in  any  way  employed  by,  the  firm 
of  Aeramans,  Morgan  &  Co. ;  and  that  the  signature  of 
2>,  J5.  &  il.  Acraman  to  the  bill  as  the  drawers  thereof 
was  in  the  handwriting  of  Alfred  John  Acranum,  and 
the  acceptance  on  the  bill,  purporting  to  be  an  acceptance 
by  Acramani,  Morgan  k  Co.,  was  in  the  handwriting 
of  William  Udward  Acraman.  That  such  acceptance 
was  given  without  any  authority  from  the  firm  of  Acra'^ 
mans,  Morgan  &  Co.  $  and  that  such  acceptance  was 
never  in  any  manner  recognized  by  that  firm.  That  no 
application  or  inquiry  either  by  letter  or  otherwise  was 
ever  made  by  or  on  behalf  of  the  Union  Bank  of  Lon- 
don, or  of  the  petitioners,  or  of  their  manager,  to  the 
firm  of  Aeramans,  Morgan  &  Co.,  or  to  either  of  the 
partners  in  that  firm  who  were  not  members  of  the  other 
firm,  respecting  the  acceptance  of  the  bill  of  exchange 
or  the  guarantee,  nor  did  any  communication  on  the  sub- 
ject take  place  between  the  Union  Bank  or  any  person 
on  its  behalf  with  the  firm  of  Acramans,  Morgan  &  Co., 
or,  as  the  deponent  believed,  any  of  the  last-mentioned 
partners  thereof,  nor  did  they  or  any  of  them  promise 
or  agree  to  give  any  such  guarantee,  or  hear  of  it  at  any 
time  before  the  petition  was  presented.  That  no  such 
letter  of  guarantee,  nor  any  copy  or  notice  thereof,  ap- 
peared in  the  letter  book  of  the  firm  of  Acramans^  Mor- 
gan &  Co. ;  and  that  at  the  time  when  the  bill  was 
accepted  there  was  not  any  debt  due  or  owing  from  ttie 
firm  of  Acramans,  Morgan  8c  Co.  to  the  Union  Bank  of 
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1847.  London,  nor  was  any  consideration  given  to  the  firm  of 
Ex  pane  Acramans,  Morgan  &  Co.  for  the  acceptance  of  the  bill^ 
aud  others.  ^^^  ^^s  there  any  other  ground  or  reason  for  the  accept- 
ance of  any  such  bill  by  the  firm  of  Acramans^  Morgan 
&  Co.^  nor  for  the  giving  of  any  such  guarantee  as  in 
the  petition  was  mentioned;  nor  would  such  acceptance 
and  guarantee^  or  either  of  them,  havQ  been  consistent 
with  the  ordinary  and  regular  course  of  business  of  the 
last-mentioned  firm.  And  the  witness  deposed  that  no 
application  was  made  to  the  last-mentioned  firm  for  pay- 
ment of  the  bill  when  it  became  due,  and  that  no  notice 
of  the  dishonour  of  the  bill  was  given  to  Messrs.  Acra^ 
manSf  Morgan  &  Co.  That  the  firm  of  Acramans, 
Morgan  &  Co.  were  not  in  any  manner  parties  to  any 
of  the  transactions  with  Mr.  Williams  mentioned  and  set 
forth  in  the  petition ;  and  that  no  attempt  was  made  by 
or  on  behalf  of  the  petitioners  or  the  Union  Bank  of 
London  to  prove  the  amount  of  the  bill  agunst  the  joint 
estate  of  Acramans,  Morgan  &  Co.  until  the  19th  of 
January,  1847|  which  was  after  the  petition  had  been 
presented;  but  that  on  the  19th  January,  1847,  the 
petitioners  attempted  to  prove  the  debt  before  Mr.  Ser« 
jeant  Stephen,  who,  in  consequence  of  the  petition  having 
been  presented  to  the  Court  of  Review,  declined  to 
decide  upon  the  matter. 

Mr.  Russell  and  Mr.  Bagshawe  in  support  of  the  pe- 
tition. Admitting  that  the  petitioners  knew  that  the 
firm  of  six  were  only  sureties  for  the  firm  of  three,  still 
it  can  not  be  said  that  they  discharged  the  firm  of 
three  in  any  way  by  the  arrangement  which  they  en- 
tered into  on  winding  up  the  affairs  of  Williams,  The 
petitioners  knew  of  no  relation  of  suretyship  between 
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Williams  and  any  other  parties*     WilUamg  was  merely       1847. 
an  indorser  of  the  bill.      How  could  any  transaction      ^C^ 
with  him  affect  the  acceptors  ?    All  the  petitioners  have      WurrM 

*  '^  ana  others. 

done  is  to  discharge^  with  the  concurrence  of  the  drawers, 
a  party  who  had  become  liable  to  the  petitioners  subse- 
quently to  the  acceptance;  but  there  is  no  pretence  for 
saying,  that  such  a  transaction  could  discharge  the  lia- 
bility of  the  acceptors.  Even  the  release  of  the  drawer 
himself  of  an  accommodation  bill  by  the  holder,  know- 
ing at  the  time  the  acceptance  to  have  been  for  accom* 
modation  only,  will  not  discharge  the  acceptor.  Harris 
son  V.  Caurtauld(a),  If  it  were  necessary,  evidence  could 
be  adduced  to  show  that  the  firm  of  six  were  privy  to, 
and  concurred  in,  the  arrangement  with  Mr.  Williams. 

Mr.  Swanstan  and  Mr.  Sehoyn  for  the  assignees  of 
Messrs.  Acramansy  Morgan  &  Co.  In  the  first  place, ' 
the  evidence  shows  that  the  acceptance  of  the  bill  was 
not  binding  on  Messrs.  Acramans^  Morgan  &  Co.  The 
course  of  business  was,  for  acceptances  of  that  firm  to 
be  signed  by  their  clerk,  G.  Morgan^  by  procuration, 
and  it  was  well  known  that  no  bill  was  ever  accepted  by 
the  firm  otherwise ;  and  moreover  the  petitioners  had  in- 
trinsic notice  that  the  transaction  was  one  of  suretyship, 
in  which  one  partner  could  not  bind  the  firm.  They 
referred  to  Green  v.  DeaHn{b\  Fisher  v.  TayUrifi), 
Ex  parte  Bonbonus  (d),  Ex  parte  Agace  (c),  Shirreff  v. 
WHks(f),  and  Eidlet/  v.  Taylor  (g).  Assuming,  how- 
ever, the  act  of  the  partner  to  bind  the  firm  of  six,  still 

(«)  3  B.  &  Ad.  36.  (0  2  Hare,  218. 

(b)  2  Statkie,  347.  (/)  1  Katt,  63. 

(0  2  Cox,  312.  (g)  13  Eait,  178. 
(d)  8  Ve8.540. 

VOL.  I.  G  G 
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1847.  their  liability  was  discharged  by  the  act  of  the  petition- 
ET'wrte  ^^^  ^^  releasing  Williams  smd  the  shipments,  WtUiams 
WfiKTiR  being  either  the  principal  debtor,  or,  at  all  events,  a 
party  liable  in  priority  to  Messrs.  Acramans^  Morgan  & 
Co. ;  and  it  being  established  in  this  Court,  whatever  may 
be  the  state  of  the  authorities  elsewhere,  that  the  cir- 
cumstance of  a  party  appearing  on  the  face  of  a  bill  in 
the  character  of  acceptor  is  not  conclusive.  Ex  parte 
Glendinning {a)f  Ex  parte  WiUonfJb).  The  firm  of 
three  gave  to  the  petitioners  the  security  of  the  firm  of  the 
six  at  the  solicitation  of  the  petitioners  who  required  that 
security,  and  knew  it  was  afforded  for  accommodation 
only.  In  Harrison  v.  Courtauld  the  holder  did  not 
know  when  he  took  the  bill  that  the  acceptance  was 
given  for  accommodation,  a  distinction  which  will  alone 
reconcile  this  case  with  Ex  parte  Glendinning. 

Mr.  Bacon  and  Mr.  Roxburgh  for  the  assignees  of  the 
firm  of  2>.  E.  &  A.  Acraman  &  Co. 

Mr.  Russell  in  reply. 

The  Chief  Judge.— I  assume  for  the  purposes  of  the 
argument,  but  without  deciding, — it  being  in  the  view 
which  I  take  of  the  case  not  necessary  to  decide, — that 
the  acceptance  in  the  name  of  the  six  bound  the  six  as 
between  them  and  the  petitioners.  Assuming  that  it  did, 
the  petitioners  were  by  the  nature  of  the  transaction 
apprised  that  the  name  of  the  firm  of  six  was  used  for  the 
purpose  and  on  the  account  of  the  firm  of  three,  in  effect 
and  substance,  by  way  of  suretyship. 

It  appears  that  the  bill  had  its  origin  in  a  transaction 

(a)  Buck,  617.  (h)  11  Ves.  412. 


CASES  IN  BANKRUPTCY.  431 

between  Mr.  Williams  and  the  firm  of  three,  in  the        1847. 
course  of  whioh  it  became  the  duty  of  the  firm  of  three,      £,  p^rte 
as  between  that  firm  and  Mr.  Williams  in  the  first  place     ^^^^ 
(whatever  might  be  the  ultimate  result  of  the  accounts 
between  them),  to  pay  the  bill,  although  the  bill  when 
paid  would  be  only  an  item  in  the  account  between  them; 
and  although  upon  the  whole  account  it  might  turn  out 
that  the  firm  of  the  three  were  creditors  of  Mr.  Williams. 
There  were  also  grounds  on  which  the  firm  of  the  three 
had  at  least  a  probable,  if  not  a  certain,  claim  of  lien  to 
secure  the  debt  which   might  appear  due  from  Mr. 
WiUiams  to  the  firm  of  the  three. 

In  this  state  of  things,  all  the  partners  of  the  firm  of 
the  six  became  bankrupt,  and  different  assignees  were 
chosen  of  the  efiects  of  the  firm  of  three  and  of  the 
effects  of  the  firm  of  six;  the  two  firms  have  no  as« 
signee  in  common. 

Mr.  Williams  then  became  embarrassed  in  his  circum- 
stances, and  an  arrangement  was  made  between  various 
creditors  of  Williams^  including  the  petitioners  (who  had 
discounted  the  bill),  the  assignees  of  the  firm  of  the  three, 
and  Williams  himself.  The  result  of  this  transaction  was, 
that  in  respect  of  this  bill  WiUiams  was  released,  and  cer- 
tain goods  were  released  from  all  claims  in  respect  of  the 
bill.  The  consequence  is,  that  an  individual  liability,  and 
also  certain  funds  which  the  firm  of  six  might  have  re- 
quired to  be  applied  to  exonerate  them  from  their  respon- 
sibility on  account  of  the  firm  of  three,  were  withdrawn 
from  them.  My  opinion  is,  that  the  effect  of  the  arrange- 
ment, assuming  it  to  have  been  made  without  the  assent 
of  the  assignees  of  the  firm  of  six,  and  with  the  know- 
ledge, on  the  par\  of  the  petitioners,  of  the  manner  in 
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whidi  the  firm  of  the  six  was  associated  with  the  trans- 
action, did  discharge  the  estate  of  the  six. 

It  is,  however,  urged,  that  although  upon  the  present 
evidence,  as  is  my  opinion,  the  assignees  of  the  six  do 
not  appear  to  have  concurred  in  the  arrangement  to 
which  I  have  referred,  yet  that  proof  can  be  adduced 
that  they  in  fact  did  concur. 

I  am  of  opinion,  that  ample  notice  has  been  given  to 
enable  the  petitioners  to  bring  forward  such  a  case,  if 
it  exist;  and  the  object  being  to  charge  mere  sureties, 
I  think,  especially  under  the  circumstances  in  which 
this  contract  of  suretyship  originated,  that  I  ought  not 
to  give  an  opportunity  of  adding  to  the  evidence  on 
this  occasion,  but  should  leave  the  petitioners  to  bring 
forward  a  new  case  upon  a  new  petition,  and  diBmiss  the 
present  petition  with  costs  as  against  the  assignees  of  the 
six. 


Ex  parte  HENRY    BOSANQUET  and  THOMAS 
FARNCOMB.— In  the  matter  of  JOHN   BOYD 

and  JAMES  BOYD; 

and 

In  the  matter  of  WILLIAM  HENRY  WILSON  and 

Wumimer.       RICHARD  VAUSE. 

January  27. 

Oneoftwopait-  1  HIS  was  a  petition  presented  on  behalf  of  the  London 
the  discount  of   and  Westminster  Bank,  who  claimed  to  be  mortgagees 

a  promissory 

note  of  the  firm,  on  an  agreement  for  a  mortgage  of  shares  belonging  to  the  firm  in  certain 
ships  and  their  freight,  and  of  the  policies  of  insurance  eflTected  by  the  firm  on  the  shares. 
A  mortgage  deed  was  preoared,  purporting  to  be  made  by  boUi  partners,  but  was  only 
executed  by  the  one.  At  the  time  of  the  execution  of  the  deed,  one  of  the  ships  was  lost, 
bul  this  fact  was  then  not  known  to  the  parties :  Held,  that  the  security  was  binding  on  the 
firm,  notwithstanding  the  execution  of  the  deed  by  one  partner  only,  and  passed  the  insurance 
money,  although  the  deed  was  not  registered  according  to  the  shipping*acts. 

Query,  whether  insurance  brokersnave  a  lien  on  a  policy  efiected  by  them  for  the  general 
balance  due  from  their  principal. 
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of  shares  in  certain  ships  and  their  freight,  and  the        1^47. 
insurance  monies  payable  in  respect  of  a  ship  which  bad       ex  parte 
been  lost  at  sea,  and  the  prayer  was  for  the  usual  order    ^^  aooiber. 
in  the  case  of  a  mortgage  security. 

The  bankrupts,  who  carried  on  business  in  copartner- 
ship as  hop  merchants  and  importers  of  guano,  under 
the  style  of  John  Boyd  &  Co.,  had  in  February,  1848^ 
an  account  current  with  the  Southwark  Branch  of  the 
London  and  Westminster  Bank.  In  that  month  John 
Boydy  who  was  the  principal  partner  in  the  firm,  applied 
on  behalf  of  the  firm  to  the  said  bank  to  discount  their 
promissory  note  for  S500/.,  offering  to  mortgage  to  the 
bank,  as  a  security,  certain  ships  and  shares  in  ships  and 
all  the  assurances  effected  thereon,  all  which  property 
was  part  of  the  partnership  ef&cts. 

The  ships  and  shares  of  ships,  so  proposed  to  be 
mortgaged,  were  f|  shares  of  the  Margaret^  f^  shares  of 
the  Exporter,  f |^  shares  of  the  Fifeshire,  of  all  which 
shares  John  and  James  Boyd  were  joint  registered 
owners ;  and  f ^  shares  of  the  Arab,  of  }f  of  which 
shares  John  Boyd  was  registered  owner,  and  of  ^i  of 
which  shares  James  Boyd  was  registered  owner. 

The  bank  acceded  to  the  proposal,  and  directed  Mn 
George  Drew,  their  solicitor,  to  prepare  the  mortgage 
security,  which  he  accordingly  did,  sending  the  draft  to 
Messrs.  Boyd  for  their  perusal.  On  the  6th  of  Februaryi 
1846,  John  Boyd  called  at  Mr.  Dreto's  office,  and  pro- 
posed some  alterations  in  the  draft,  which  were  acceded 
to,  and  he  then  expressed  a  great  wish  to  have  the  note 
discounted  on  that  day,  and  signed  a  memorandum  at  the 
foot  of  the  draft  mortgage  in  the  following  words : 
•  '*  We  engage  to  execute  a  mortgage,  in  conformity 
with  this  draft,  on  the  same  being  presented  to  us  for 
that  purpose.  John  Boyd  &  Co." 
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1847.  Upon  this  memorandum  being  signed,  Mr-  Drew 

Ex  parte      f^ported  to  the  bank  that  they  might  discount  the  note^ 

Md*tnoih«,    ^^^^^  ^**  ^^"®  ^"  *®  ^*  ^*y  ^*'  Febrqary,  1846.    The 
draft  was  thereupon  engrossed^  and  on  the  following  day^ 

being  the  6th  of  February,  John  Boyd  executed  the 
deedj  but  on  being  asked  where  Mr.  James  Boyd  was, 
and  why  he  did  not  come  to  execute  the  deed,  he 
answered,  that  James  Boyd  was  in  France,  and  would 
be  back  in  a  few  days,  and  would  then  execute  the  deed. 
3y  the  mortgage,  which  was  an  indenture  dated  the 
6th  of  February,  1846,  and  was  expressed  to  be  made 
between  John  Boyd  and  James  Boyd  of  the  one  part, 
and  the  petitioner,  Thomas  Famcomb,  of  the  other  part, 
it  was  expressed  to  be  witnessed  that  the  bankrupts, 
according  to  their  several  and  respective  rights  and 
interests,  bargained,  sold,  assigned  and  set  over  to  the 
petitioner ji  Thomas  JFamcomb,  his  executors,  administra- 
tors and  assignsi  all  those  48  undivided  64th  parts  or 
shares,  and  all  and  every  other  parts  or  shares,  part  or 
share,  if  any,  of  John  Boyd  and  Jiwies  Boyd,  or  either  of 
them,  of  and  in  the  said  ship  or  vessel  called  the  Mar- 
garet; and  also  all  that  the  said  ship  or  vessel  called  the 
Exporter  ;  and  also  all  those  Sit  and  16  undivided  64th 
parts  or  shares,  and  all  and  every  other  parts  or  shares, 
part  or  share,  if  any,  of  them  the  said  John  Boyd  and 
James  Boyd  or  either  of  them,  of  and  in  the  ship 
or  vessel  called  the  ^ra&;  and  also  all  that  the  ship 
or  vessel  called  the  Fifeshire;  and  also  all  and  singular, 
the  masts,  bowsprits,  yards,  gafl&,  sails,  anchors,  chains 
and  other  cables,  hawser,  windlass,  capstans,  standing 
and  running  rigging,  ropes,  cords,  cannons,  cannonade, 
swivel  and  other  guns,  firearms  and  gunpowder,  shotj 
artillery  and  ammunition,  chain  and  other  pumps,  pro- 


CASES  IN  BANKRUPTCY.  4S6 

visions,  stores,  tackle,  netting,  boat-oars,  boat-hooks,        1847. 

fhrniture,  materials,  steering-wheel,  binnacle,  compass,      £z  parte 

appendages  and  appurtenances  whatever  to  the  said  four     Bosanqust 

several  ships  or  vessels,   or  parts  or  shares  thereby 

assured  or  expressed  and  intended  so  to  be,  belonging  or 

in  anywise  appertaining ;  and  also  all  and  every  sums  and 

sum  of  money  to  be  had  and  recovered  or  obtained  under 

or  by  virtue  of  all  and  every  the  insurances  mentioned  in 

the  schedule  thereunder  written,  or  any  other  insurances 

already  or  thereafter  to  be  effected  on  the  said  ships  or 

vessels,  or  parts  or  shares  respectively,  or  so  much  and 

such  part  thereof  as  the  said  John  Boyd  and  James 

JBayd,  or  either  of  them,  would,  but  for  that  indenture, 

have   become  entitled  to,  together  with  every  policy 

and  policies  of  assurance  on  the  said  four  several  ships 

or  vessels,  or  on  the  freight  or  earnings  thereof;  and  all 

and  every  charter-parties  and  charter-party,  certificates  of 

registry  and  certificate  of  registry,  and  other  documents 

whatsoever  in  any  way  relating  to  the  premises ;  and 

also  all  the  right,  title,  interest,  property,  claim  and 

demand  whatsoever,  both  at  law  and  in  equity,  of  them 

the  said  John  Boyd  and  James  Boyd  and  each  of  them, 

in,  to  or  out  of  the  said  ships  or  vessels  and  parts  and 

shares  of  ships  or  vessels  and  the  said  freight,  policies 

and  premises  hereby  assured  or  expressed  and  intended 

so  to  be  and  every  part  thereof.  To  have,  hold,  take  and 

enjoy  all  and  singular  the  premises  hereby  assigned  or 

expressed  and  intended  so  to  be  unto  the  petitioner, 

Thomas  Famcomhf  his  executors,  administrators  and 

assigns,  subject  nevertheless  to  a  proviso  for  redemption 

on  payment  by  the  persons  or  person  for  the  time  being 

so  as  aforesaid  constituting  the  said  firm  of  John  Boyd 

&  Co.,  of  the  balance  of  the  account  current  therein  par* 
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1847.  ticularly  specified^  or  for  interest  and  commission  or 
ExDftrte  other  lawful  charges  and  expenses,  and  all  other,  if 
Md*aDotbe^  any,  monies  owing  under  or  by  virtue  of  that  security, 
within  two  days  next  after  a  director,  manager,  clerk  or 
other  officer  of  the  bank  should  have  given  to  some 
person,  by  whom  such  sum  of  money  might  be  paid,  a 
notice  in  writing  to  pay  the  same  for  the  time  being  so 
as  aforesaid  due  and  owing,  and  such  other  monies  if  any, 
or  should  have  left  such  notice  at  the  usual  or  last  known 
place  of  abode,  or  of  transacting  business  in  England, 
of  some  person  by  whom  such  money  might  be  paid. 

The  deed  was  duly  registered  on  the  8th  of  April,  1846, 
in  respect  of  the  ^f  shares  of  John  Boyd  in  the  ArcA, 
but  by  reason  of  the  non-execution  of  such  inden* 
ture  by  James  Boyd,  the  registration  thereof,  as  to  any  of 
the  other  shares  in  the  ships,  was  refused  by  the  proper 
officer  for  registering  the  transfer  of  ships,  although 
the  registration  of  the  deed  in  respect  of  such  other 
shares  was  required  on  behalf  of  the  bank. 

Between  the  6th  of  February  and  the  7th  of  the 
following  April,  Mr.  Drew  called  repeatedly  at  the 
place  of  business  of  the  bankrupts,  in  order  to  obtain 
the  execution  of  the  said  deed  by  James  Boyd,  and  was 
always  informed  that  James  Boyd  had  not  yet  returned 
from  France,  but  was  daily  expected ;  and  on  the  7th  of 
April  Mr.  Drew,  having  heard  that  James  Boyd  had 
arrived  in  London,  went  to  him  and  tendered  the  deed 
for  execution,  but  James  Boyd  refused  to  execute  it, 
Assigning  as  a  reason  for  such  refusal  that  their  house 
was  embarrassed* 

On  the  17th  of  April  the  petitioners  filed  their  bill  in 
chailcery  against  James  Boyd,  praying  that  he  might  be 
ordered  td  execute  the  deed,  and  might  be  restrained 
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from  assigning  or  parting  with  his  interest  in  the  ships        1847. 
agreed  to  be  mortgaged,  or  any  of  them,  to  any  other      ^^  ^^^ 
person ;  and  the  injunction  was  afterwards  granted,  the     Bosahqobt 
defendant  having  had  notice  of  the  application  for  the 
same,  but  not  having  opposed  it. 

On  the  14th  of  April  news  arrived  in  England  that 
the  Exporter  had  been  lost  at  sea  before  the  day 
of  the  date  of  the  mortgage ;  and  it  was  discovered 
that  John  Boyd  had  deposited  with  the  bank  a  copy 
only  of  the  policy  of  assurance  on  that  ship  for  10002., 
the  original  being  in  the  possession  of  Messrs.  Wilson 
and  VausBy  brokers,  who  had  efiected  the  insurance  on 
behalf  of  the  bankrupts ;  and  application  was  thereupon 
made,  in  behalf  of  the  bank,  to  the  Messrs.  Wilion 
and  Foitfe  for  such  policy,  and  the  premium  and  their 
commission  was  tendered  to  them,  but  they  refused  to 
part  with  it  without  being  paid  the  general  balance  due 
to  them  from  the  bankrupts. 

On  the  17th  of  April  notice  was  served,  on  behalf  of 
the  bank,  on  the  underwriters  of  the  policy  for  10002.  on 
the  JExporter. 

The  fiat  issued  on  the  26th  of  May ;  and  the  act  of 
bankruptcy,  on  which  John  and  James  Boyd  were  found 
bankrupts,  took  place  on  the  SOth  of  May.  The  in-* 
surance  brokers  had  also  become  bankrupt,  and  the 
petition  was  entitled  in  the  matter  of  their  bankruptcy. 

Mr.  Russell  and  Mr.  C  HaU  in  support  of  the 
petition.  The  only  questions  are  as  to  the  want  of 
registry  of  the  mortgage  of  some  of  the  shares,  and  as 
to  the  extent  of  the  lien  of  the  insurance  brokers,  whose 
assignees  appear  Upon  the  present  petition,  and  submit 
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1 847.        their  claims  to  the  decision  of  the  Court.    The  objection 
for  want  of  registration  does  not  of  course  apply  to  the 

£x  parta 

BosANQUBT  insurance  money,  payable  in  respect  of  the  Exportftt 
which  was  lost,  when  the  security  was  effected.  As 
regards  this  money,  the  mortgage  was  in  effect  merely 
the  assignment  of  a  debt,  and  was  not  affected  by  the 
registration  laws.  Then  as  to  the  claim  of  the  brokers, 
if  has  never  been  held  that  the  lien  of  agents  effecting  a 
policy  extends  beyond  their  charges  in  respect  of  the 
policy  on  which  the  lien  is  claimed. 


Mr*  Lw%$  and  Mr.  J.  V.  Prior  for  the  assignees  of 
Messrs.  JBaycL  The  mortgage  deed  was  not  binding  on 
the  firm,  being  only  executed  by  one  partner,  who  could 
not  bind  his  partner  by  deed.  Harrison  v.  Jaeh$an{a). 
[The  Chief  Judge, — But  there  was  a  contract  pre* 
viously  to  the  execution  of  the  deed.]  That  contract,  we 
submit,  must  have  merged  in  the  contract  expressed  by 
the  deed,  and  the  latter  contract  must,  as  the  deed  was 
executed  by  one  partner  alone,  be  considered  as  his 
contract  only  and  as  only  affecting  his  own  interest 
But  even  assuming  that  the  contract  would  bind  the  firm, 
still,  as  regards  the  shares  of  which  the  mortgage  is 
unregistered^  the  security  is  void*  Nor  can  the  proceeds 
of  the  policy  be  in  a  different  condition,  because  it  was 
not  known  at  the  time  that  the  ship  was  lost,  and  the 
policy  was  only  assigned  as  incidental  to  the  assignment 
of  the  ship  itself;  and  as  the  latter  assignment  was 
void,  the  incidental  assignment  was  also  invalid.  They 
cited  Irving  v.  Rickardion  (&) ;  Powlea  v.  Junes  (c)« 

(a)  7  T.  R.  207.  (b)  2  B.  &  Ad.  193. 

(e)  11  Mees.  &  Wels.  10. 
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The  Chief  Judge  said,  thatj  with  regard  to  the  three        1847. 
policies  on  the  Exporter ^  that  ship  was  at  the  time  of      ^  ^^ 
the  contract  converted  into  a  debt  from  the  underwriters,    ^tnoibv. 
which  passed  by  the  security.    As  to  the  objection  that 
the  security  being  effected  by  a  deed  executed  by  one 
partner  could  not  bind  the  firm,  it  might  be  true  that  the 
instrument  would  not  take  effect  as  the  deed  of  the  firm, 
but  the  transaction  itself  was  one  within  the  authority 
of  the  partner,  and  the  circumstance  of  a  deed  being 
executed  would  not  invalidate  the  contract.    There  re- 
mained the  question,  as  to  the  lien  of  the  brokers  on  the 
proceeds  of  the  policy. 

On  this  day,  February  2. 

Mr.  C.  p.  Cooper  and  Mr.  Daniel,  for  the  assignees 
of  the  insurance  brokers,  contended  that  there  was,  on  be- 
half of  their  estate,  a  lien  for  their  general  balance  upon 
the  proceeds  of  the  insurance. 

Mr.  Russell  in  reply.  Parke  on  Insurance  801, 
(8th  edit,  by  Hildyard) ;  Kruger  y.  Wilcox  (a) ;  Godin 
V.  London  Assurance  Company  {b);  Snook  ▼.  David' 
son  (c) ;  and  Mann  y.  Forrester  {d),  were  cited. 

The  Chief  Judge  declined  deciding  the  questioA  of 
lien  without  the  opinion  of  a  court  of  law,  and  the  terms 
on  which  an  action  was  to  be  brought  to  determine  the 
point  were  then  settled. 

The  Order  declared^  that  the  petitioners  had  an 
equitable  lien  or  security  upon  the  ff  shares  of 

(a)  Amb.  253.  (c>  2  C»iDpbeU«  2U. 

(6)  1  Bun,  490.  (d)  4  Campbell,  60. 
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1847.  the  ship  Arab,  and  that  the  petitioners  had  an 

Ex  parte  equitable  lien  or  security  upon  the  policies  on  the 

^*''*""  ship  Exporter  and  the  proceeds  thereof;  and  the 

usual  accounts  were  directed  of  what  was  due  to 
the  petitioners  upon  their  security,  with  the  usual 
directions  for  the  sale  of  the  }f  shares  in  the 
Araby  and  for  the  application  of  the  proceeds. 
And  it  was  ordered,  that  the  petitioners  and  the 
assignees  of  Messrs.  Boyd  should  commence  an 
action  in  the  Court  of  Common  Pleas,  for  the 
purpose  of  ascertaining  the  right  of  the  assignees 
of  the  insurance  brokers  to  retain  possession  of 
the  policy  effected  by  them  for  10002.  on  the 
Exporter,  on  behalf  of  Messrs.  Boyd;  and  certain 
admissions  were  directed  to  be  made  in  the  action, 
and  the  rest  of  the  petition  was  ordered  to  stand 
over  till  after  judgment  in  the  action,  with  liberty 
to  apply. 


Ex  parte  JOHN  HOLTHAM  BAYLIES  and 
JAMES  STRINGER.— In  the  matter  of  WIL- 
LIAM  GIBBS. 

Th/plm  of  *    This  was  the  petidon  of  two  creditors  to  have  trans« 
t*?*^®'  *^*   ferred  to  the  District  Court  of  Birmingham  a  fiat  which 

banknipt  wai  in  ^ 

t  town,  ritutwl  ^as  directed  to  the  Court  at  Bristol.    The  bankrupt 

ptrtiy  tn  one  ^ 

county  and        was  a  butcher  and  baker  at  Welford,  which  is  partly  m 

Mrtly  in  ano- 
ther, but  wu      the  county  of  Warwick  and  partly  in  the  county  of 

tctnally  in  the     ^,  .       ^  ^      ,.  <  .... 

bno  of  the  two    Gloucester ;    the  former  of  which  counties  is  in  the 
longing  to  thfe     Birmingham  district,  and   the    latter   in  the   Bristol 

tnore  f^mdte 

district  coart  1  AfU,  that  the  flat  onght  iiot  to  be  tranaferred  on  this  acconbt  to  the  oeaitr 

ctNirti 
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district.    The  part  of  the  parish  of  Welford  which  is  in        1847. 
Gloucestershire,  is  bounded  by  land  in  that  county  to      ^"^ 
the  extent  of  five  miles;    while  the  part  which  is  in      Baymsi 

and  another. 

Warwickshire,  is  bounded  by  land  in  that  county  to  the 
extent  of  nine  miles.  The  bankrupt's  place  of  business 
was  about  twenty-three  miles  from  Bristol  and  seventy- 
two  from  Gloucester,  but  was  actually  situate  in 
Gloucestershire.  The  fiat  issued  on  December  15, 1 846, 
and  the  petition  was  forthwith  presented,  and  was  served 
on  the  bankrupt  before  the  20th,  before  any  sitting  had 
taken  place  under  the  fiat.  Assignees  had  not  yet  been 
chosen. 

Mr.  Bagshawe  in  support  of  the  petition.  Nothing 
material  has  yet  taken  place  under  the  fiat,  not  even  the 
adjudication,  which  stands  over  for  further  evidence  as  to 
the  petitioning  creditor's  debt  No  inconvenience  can 
arise  from  changbg  the  venue  to  the  forum  to  which  it 
properly  and  reasonably  belongs. 

The  Chief  Judge. — The  proper  authority  has  ap- 
pointed that  part  of  Welford  should  be  in  one  juris- 
diction, and  part  in  another.  The  consequences  of  this 
must  be  considered  to  have  been  known  when  it  was 
done;  and  the  Court  cannot  interfere  without  some 
other  ground. 

Mr.  Sidney  Smith,  for  the  respondents,  said  that  the 
majority  in  number  and  value  of  the  creditors,  as  well 
as  the  petitioning  creditor  and  the  bankrupt,  were  in 
favour  of  the  existing  venue. 

The  Chief  Judge.— The  fiat  ought  properly  4nd 
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1847.       regularly  to  remain  where  it  is,  and  the  petitioning 

Ex  parte      Creditor  and  the  bankrupt  are  for  keeping  it  where  it  iSi 

and^tnother.    ^  ^^  ^'^  ^^^  majority  of  creditors  in  number  and 

value.    The  inyestigation  of  the  petitioning  creditor's 

debt  has  already  Commenced.    I  do  not  think  that  I 

ought  to  interfere. 

Petition  diamissed. 


Ex  parte  HEMBERY.— In  the  matter  of  GEORGE 
AUGUSTUS  CAVENDISH. 

Ftlfmary  2* 

Qiutr$,  whether  xHIS  wa8  the  petition  of  the  solicitor  who  sued  out 

the  bill  of  cotU    .      ^  .       /•  /•  i  •    «  mi     ^ 

of  the  loiicitor    the  fiat,  praying  for  payment  of  bis  bill  of  costs. 
Tog  creSftorU^'       The  fiat  isssued  on  August  13, 1846. 
^rviog'^Blffi^^^      On  the  SOth  an  official  assignee  was  appointed. 

offiSiMiol  ^^  *®  ^*  ^  s^"^»g  ^as  ^®'^  ^^^  ^^«  ^^^^^  ^^ 
fn'the^evenTof*  ^^signees,  but  no  creditor  attended,  and  the  sitting  was 
aisigneei  being   adjoumed  to  October  2,  when  several  creditors  proved 

choMn,  DO  *  * 

creditor  haying   but  no  assignees  were  chosen.    At  this  sitting  the  bank* 

profed,  and  the  ^ 

bankrupt  having  rupt  passed  his  last  examination. 

obtained  ^w 

certificate.  On  November   6  the  bankrupt  obtained  his  certi« 

ficate. 

The  assets  amounted  to  432.  &.,  out  of  which  the 
charges  of  the  official  assignee  and  the  messenger  were 
paid,  amounting  to  22L  7s,  The  remainder  was  paid 
into  the  bank,  to  the  credit  of  the  Accountant  in  Bank- 
ruptcy, to  the  account  of  the  bankruptcy. 

Mr.  Forster  supported  the  petition,  and  cited  Ex 
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parte  Peterson  (a),  Ex  parte  Parsons  (Jb),  and  Ex  parte 
Buchanan  (c).  ^ 

^  '  £x  parte 

Hembsby. 

The  Chief  Judge. — Mr.  Ayrton  informs  me^  that 
the  Lord  Chancellor  has  intimated  an  opinion  that  the 
amount  of  the  office  fees  ought  to  be  reserved  in  cases 
like  the  present.  In  several  recent  cases  I  have 
acted  upon  a  different  construction  of  the  sections  of  the 
statute  under  which  the  fees  in  question  are  payable^ 
being  of  opinion  that  a  fiscal  regulation  ought  not  to  be 
interpreted  in  favour  of  the  treasury,  where  such  an 
interpretation  is  not  plainly  according  to  the  clear  mean- 
ing of  the  language  used*  But  after  the  intimation^ 
which  I  understand  to  have  been  given,  of  the  opinion 
entertained  by  the  head  of  the  Court,  I  think  it  more 
proper  and  convenient  not  to  decide  against  that  opinion. 

The  petition  was  dismissed,  and  the  case  having  been 
afterwards  argued  before  the  Lord  Chancellor,  now 
awaits  his  Lordship's  decision.  Several  other  cases  in- 
volving the  same  point  have,  in  the  meantime,  been 
ordered  to  stand  over. 

(a)  AnUt  p.  158.  (6)  AnU,  p.  342*  (e)  AnU,  p.  345. 


Ex  parte  THOMAS  BENBOW.— In  the  matter  of 

THOMAS    BENBOW.  F,bruary\0,l6 

and  22. 

,r^  Where  a 

IHIS  was  the  bankrupt's  petition  to  annul  the  fiat  for  country loiicitor, 

admitted  as  a 

want  of  an  act  of  bankruptcy,  that  relied  upon  being  the  solicitor  of  the 

Court  of 

failure  to  pay  or  secure  a  debt  after  affidavit  filed,  under  Review,  bad, 

under  a  mis- 
taken notion,  taken  an  affidavit  of  debt  (as  a  master  eztraoidinary  in  Chancery)  to  serve  as 
the  foundation  of  an  act  of  bankruptcy,  and  appeared  upon  a  petition  to  annul  the  fiat,  and 
submitted  to  the  jurisdiction  of  the  Court,  he  was  ordered  to  pay  the  costs  of  annulling  the  fiat. 
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1847.  1  8c2  Vict  c.  lib,  8.  8.  On  referring  to  the  affidavit, 
E^^  it  purported  to  be  sworn  before  a  master  extraordinary 
Benbow.      in  Chancery,  but  the  solicitor  who  signed  the  affidavit 

in  that  character  had  never,  in  fact,  been  appointed  a 

master  ei^traordinary. 

The  Chief  Judge  directed  the  petition  to  stand  over, 
and  notice  to  be  served  upon  the  solicitor  who  had  so 
acted,  that  he  might,  if  he  thought  fit,  offer  some  expla« 
nation  of  his  conduct. 

On  the  petition  coming  on  again  to  be  heard  accord- 
ingly,  the  solicitor  filed  an  affidavit,  stating  that  he  had 
acted  under  a  mistaken  notion  that  his  admission  as 
solicitor  of  the  Court  of  Chi^ncery  qualified  him  to  act 
as  master  extraordinary. 

Mr.  Bacon  and  Mr.  ElmkUy  for  the  petitioner  said, 
that  the  petitioning  creditor  now  consented  to  have  the 
fiat  annulled,  and  to  pay  1002.  for  the  petitioner's 
costs. 

The  Chief  Judge  asked  what  the  solicitor  said  before 
whom  the  affidavit  had  been  sworn. 

Mr.  Russell  appeared  for  the  solicitor,  and  offered  to 
make  such  reparation  as  the  Court  thought  fit  for  the 
error  into  which  he  had  fallen,  merely  requesting  that  a 
reasonable  time  might  be  allowed  him  for  that  pur- 
pose. 

Mr.  Swanstan  and  Mr.  W.  W,  Cooper  appeared  for 
the  petitioning  creditor. 
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The  o£Scial  assignee  was  served  with  the  petition  but       1847. 
did  not  appear.  ^^^ 

BSNBOW. 

The  Order  was^  that  the  fiat  should  be  annulled,  if 
the  Lord  Chancellor  thought  fit;  and  that  the 
petitioning  creditor  should  pay  to  the  petitioner 
his  costs  of  and  occasioned  by  the  application 
and  annulling  of  the  fiat,  except  so  far  as  such 
costs  were  increased  by  affidavits  filed  by  the 
petitioner  as  to  any  other  matter  or  matters  than 
the  absence  of  an  act  of  bankruptcy  to  support 
the  fiat,  and  so  far  as  any  costs  had  been  so 
increased  by  any  such  affidavits,  it  was  ordered 
that  the  amount  thereof  be  paid  by  the  petitioner 
to  the  petitioning  creditor ;  and  it  was  ordered, 
that  the  one  set  of  costs  be  set  ofi*  against  the 
other,  and  the  balance  duly  paid ;  and  in  taxing 
such  costs,  the  affidavit  of  the  petitioning  creditor 
purporting  to  have  been  sworn  on  the  30th  day 
of  January,  1847,  before  the  solicitor,  was  to  be 
considered  as  having  been  filed  with  reference  to 
the  act  of  bankruptcy.  And  the  solicitor,  by  his 
counsel,  submitting  thereto,  it  was  ordered,  that 
he  should,  within  two  calendar  months  after  the 
costs  should  have  been  taxed,  pay  to  the  petition- 
ing creditor  the  sum  or  balance  of  costs  which 
the  petitioning  creditor  should  pay  to  the  peti- 
tioner under  the  order.  And  it  was  with  the 
like  consent  ordered,  that  the  solicitor  should 
pay  to  the  petitioning  creditor  the  costs  properly 
incurred  of  suing  out  and  prosecuting  the  fiat, 
and  his  costs  of  and  occasioned  by  the  applica- 

VOL.  I.  H  H 
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1847.  tion,  except  such  costs   as  were  thereinbefore 

Ex  parte  ordered  to  be  paid  to  the  petitioning  creditor  by 

the  petitioner. 


Bbnbow. 


Ex  parte  THOMAS  SOMERS  GOCKS  the  Elder, 
ROBERT  BIDDULPH,  THOMAS  SOMERS 
COCKS  the  Younger,  ORMUS  BIDDULPH,  and 
REGINALD  THISTLETHWAITE  COCKS.— 
In  the  matter  of  JACKSON  BARWISE. 

Where  a  bill  of    ^  HIS  was  a  petition  complaining  of  the  rejection  of  a 
dishoDOtt^'by   P^oofy  and  praying  that  the  dividend  might  be  stoyed. 
andac^onswere      '^^^  petitioners,  who  were  holders  of  a  bill  of  ex- 
hoidwa'^w^*?    change  drawn  by  the  bankrupt  and  dishonored  by  the 
the  drawer  as     acceptor,  had  brouffht  an  action  in  the  Court  of  Exche- 

well  at  the  ac-  *^  ^ 

ceptor,  and  the   quer  against  the  bankrupt  to  recover  from  him  the  sum 

former  became 

bankrupt  after    of  402.  and  interest  due  upon  the  bill. 

jodgment 

signed  and  a  On  the  17th  of  July,  1843,  the  petitioners  signed 

xefcrcDce  to  the 

roaster  to  see  judgment  in  the  action  for  want  of  a  plea,  and  on  the 
and  to^taxcosu,  l^^h  of  the  same  month  obtained  a  rule,  whereby  it  was 
the^a'cwp'tor'^*  referred  to  the  master  of  the  Court  of  Exchequer  to  see 
5ui'*on*thc"bm!  ^^^^  ^*s  ^^^  *^  ^^^  plaintiffs  in  the  action  for  the  prin- 
Held,  that  the  ^jp^]  and  interest  upon  the  bill,  and  also  to  tax  the  plain- 
prove  for  the  tiff's  costs ;  and  it  was  ordered,  that  the  plaintifis  should 
costs.  '  '^ 


be  at  liberty  to  sign  final  judgment  thereon  without 
cuting  a  writ  of  inquiry  of  damages. 

In  pursuance  of  this  rule,  the  master  of  the  Court  of 
Exchequer  found  the  principal  and  interest  due  on  the 
bill  to  be  40Z.  Ss.  Id.,  and  taxed  the  plaintiffs'  costs  of 
the  action  at  11/.  I9s.  Sd,;  and  on  the  Slstof  July,  184S, 
final  judgment  was  signed  against  the  bankrupt  in  the 
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action  for  402.  S«.  7d.,  and  also  for  11/.  19^.  5d.  costs,        1847. 
making  together  62/.  &.  EjT^ 

On  the  20th  of  July,  1843,  however,  the  fiat  issued,  9^" 
and  before  the  first  meeting  for  proof  of  debts,  the  ac* 
ceptor  of  the  bill,  against  whom  an  action  had  also  been 
commenced  by  the  petitioners,  paid  them  the  amount 
of  principal  and  interest  due  upon  the  bill,  by  means 
whereof  the  sum  of  11/.  19«.  Bd,,  the  amount  of  the  costs 
of  the  first  action,  only  remained  due  in  respect  of  the 
bill  from  the  bankrupt's  estate. 

The  petitioners,  at  a  dividend  meeting  held  on  the 
SOth  of  January,  1847,  at  which  a  final  dividend  was 
declared,  tendered  a  proof  for  11/.  I9s.  5d,,  the  amount 
of  the  costs ;  but  the  Commissioner  disallowed  the  proof 
on  the  ground  that  under  the  circumstances  the  amount 
of  the  costs  was  not  provable. 

Against  this  decision  the  present  petition  was  an 
appeal 

Mr.  Amphlett  in  support  of  the  petition.  By  the 
fiSth  section  of  6  Geo.  4,  c.  16,  it  is  provided,  that  if 
any  plaintiff  in  any  action  at  law,  or  suit  in  equity,  or 
petition  in  bankruptcy  or  lunacy,  shall  have  obtained  any 
judgment,  decree  or  order  against  any  person  who  shall 
thereafter  become  bankrupt,  for  any  debt  or  demand  in 
respect  of  which  such  plaintiff  or  petitioner  shall  prove 
under  the  commission,  such  plaintiff  or  petitioner  shall 
also  be  entitled  to  prove  for  the  costs  which  he  shall  have 
incurred  in  obtaining  the  same,  although  such  costs  shall 
not  have  been  taxed  at  the  time  of  the  bankruptcy* 
And  in  an  early  case  after  the  passing  of  the  act,  £x 
parte  Poucher{a),  it  was  decided,  that  where  the  verdict 

(a)  1  G.  &  J.  385. 

hh2 


Cocks 
and  others. 
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IS-I-?.  is  before  the  bankruptcy  in  an  action  on  a  contract  the 
Ex  parte  costs  are  provable,  although  judgment  is  not  signed  until 
after  the  bankruptcy.  The  Vice-Chancellor  (Sir  John 
Leach)  there  said,  **  It  seems  to  me,  upon  authority  as 
well  as  upon  principle,  that  where  in  an  action  founded 
upon  contract  there  is  a  verdict  before  bankruptcy  and 
judgment  afterwards,  there  the  costs  de  incremento  are 
provable,  having  in  effect  been  incorporated  with  the 
existing  debt  by  the  verdict,  though  not  ascertained  in 
amount  till  the  judgment ;  and  that,  notwithstanding  the 
case  of  Longford  v.  Ellis  (a)y  which  is  indeed  opposed 
by  that  of  Walker  v.  Sherlock{b),  there  is  in  this  respect 
a  distinction  between  a  verdict  in  tort  and  a  verdict  in 
contract,  that  in  tort  there  is  no  debt  whatever  with  which 
the  costs  can  be  incorporated  until  the  judgment.*'  A 
stronger  authority  still,  if  one  were  required,  UJEx parte 
Helm  (c).  In  that  case  the  petitioners  had  commenced 
an  action  of  assumpsit  against  the  bankrupt  for  840/.  for 
the  use  and  occupation  of  a  farm  and  premises.  The 
cause  came  on  for  trial  in  March,  1826,  when  a  verdict 
for  a  nominal  sum  was  taken  by  consent,  subject  to  a  re- 
ference ;  and  the  costs  of  the  action  were  to  abide  the 
event  of  the  award,  and  were  to  be  paid  on  the  S4th  of 
June  then  next  ensuing,  and  the  costs  of  the  reference 
were  to  be  in  the  discretion  of  the  arbitrators.  On  the 
8th  of  April,  1826,  the  act  of  bankruptcy  was  committed, 
and  the  commission  issued  on  the  22nd.  On  the  28th 
of  April  the  arbitrators  made  their  award,  determining 
624/.  to  be  due  to  the  petitioners  for  rent  and  702.  to  the 
bankrupt  for  repairs;  and  directing  that  the  petitioners 

(a)  Cited  11  Yes.  652 

(6)  Cited  3  Wils.  270,  272,  and  11  Yes.  651. 

(e)  Mont.  &  M'Ar.  70. 
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should  be  at  liberty  forthwith  to  enter  a  verdict  for  1847. 
554fL  1&.  lOrf.,  and  the  costs  of  the  reference  and  award  j.^^  ^ 
were  to  be  paid  by  the  parties  in  moieties.  The  arbi-  ^^" 
trators  further  directed,  that  if  the  bankrupt  should  make 
default  in  payment  of  the  554/.  I8s.  lOd.  as  there  men- 
tioned, viz.  a  portion  on  May  2,  the  costs  of  the  action 
on  June  24,  and  3122.  9s.  5d,f  together  with  his  moiety 
of  the  costs  of  the  reference  and  award»  on  the  2nd  day 
of  November  then  next,  it  should  be  lawful  for  the  peti- 
tioners from  and  after  any  such  default  to  enter  up  final 
judgment  against  the  bankrupt  for  the  whole  or  either 
of  the  said  several  sums  of  money,  as  the  same  might 
then  remain  due,  and  to  levy  the  amount  in  the  usual 
way.  Default  was  made  in  payment  of  all  the  sums 
awarded.  The  costs  of  the  petitioners  were  taxed  at 
73L  11«.  2d,;  and  final  judgment  was  entered  up  for 
554/.  I8s,  lOd.  damages  and  73/.  11^.  2d,  costs,  amount- 
ing together  to  6281.  \0s.  The  petitioners  applied  to 
prove  this  amount  under  the  commission,  but  the  Com- 
missioners refused  to  admit  the  proof  for  costs.  The 
Vice- Chancellor,  however,  directed  the  proof  to  be  ad- 
mitted, saying  that  JEx  parte  Poucher  (a)  removed  all 
doubt  upon  the  subject.  In  Scott  v.  Ambrose  (&)  the  cre- 
ditor had  obtained  judgment  after  the  bankruptcy  of  the 
debtor,  who  obtained  his  'certificate  and  then  brought  a 
writ  of  error,  which  was  non-prossed  for  want  of  assign- 
ment of  errors,  and  costs  of  non  pros  in  error  were 
awarded,  amounting  to  40/.  The  Court  of  King's 
Bench  held  that  even  those  costs  were  barred  by  the 
certificate,  as  having  relation  to  the  original  debt. 

Mr.  Swanston  for  the  assignees.    There  is  no  instance 

(•)  1  G.  &  J.  385.  (fr)  3  M.  &  S.  326. 
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1847.  of  a  proof  for  costs  unascertained  at  the  time  of  the 
£x  parte  bankruptcy  being  admitted^  except  as  incidental  to  the 
and  oth*  P'oof  of  the  debt  itself.  And  it  would  be  contrary  to 
principle  to  admit  such  a  proof;  for  a  demand  for  costs 
does  not  arise  by  contract,  but  is  in  the  nature  of 
damages,  and  here  they  were  unliquidated  at  the  date 
of  the  fiat. 

The  Chief  Judge. — Does  not  the  principle  of  E» 
parte  Poucher  apply  ? 

Mr.  Swanston. — It  is  difficult  to  reconcile  that  case 
with  former  authorities. 

The  Chief  Judge. — The  decision  may  perhaps  seem 
more  agreeable  to  natural  than  to  technical  justice* 

Mr.  Swanston. — But  assuming  it  to  be  correct,  both 
that  case  and  Ex  parte  Helm(a)  are  perfectly  distinguish- 
able from  the  present,  where  the  debt  itself  is  not  sought 
to  be  proved ;  for  the  cases  cited  proceed  expressly  upon 
the  footing  of  the  costs  being  incorporated  with  the  debt, 
and  cannot  be  authorities  for  admitting  a  proof  for  the 
costs  alone. 

The  Chief  Judge. — This  case  seems  to  me  to  be 
governed  by  Ex  parte  Poucher  (&),  unless  the  circum- 
stance that  the  debt,  having  here  been  paid  firom  another 
quarter,  has  not  been  proved  under  the  bankruptcy  efiec- 
tually  distinguishes  the  two  cases.     I  am,  however,  of 

(a)  Mont.  &  M'Ar.  70.  (b)  I  G.  &  J.  365. 
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opinion^  that  there  is  no  substantial  difference  in  prin-       1847. 
ciple,  and  I  follow  that  authority  not  unwillingly. 

The  Order  was,  that  the  petitioners  be  allowed  to 
prove  for  the  lU.  Ids.  5d.  claimed,  and  that  the 
costs  of  both  parties  should  be  paid  out  of  the 
estate. 


£x  parte 

Cocks. 

and  oiheri. 


Ex  parte  ISAAC  COUSEN,  JOSEPH  COUSEN, 
WILLIAM  MILTHORPE  and  CHARLOTTE 
his  Wife,  CHARLOTTE  ELIZABETH  MIL- 
THORPE  by  the  said  WILLIAM  MILTHORPE, 
her  father  and  next  friend,  GEORGE  ROGERS 
and  MARIANNE  his  Wife.— In  the  matter  of 
JAMES  COUSEN,  LUCY  COUSEN  and  JOHN 
RICHARDBY  COUSEN. 

IHIS  was  the  petition  of  cestuis  que  trustent  under  a  where  bank. 
will,  of  which  the  bankrupt  was  trustee,  for  the  appoint-  Ihled  Id^mm- 
ment  of  new  trustees  in  the  place  of  the  bankrupt  ficomc  oTiome 
James  Cousen,  and  for  leave  to  prove  2S60L  in  respect  J^^^^  of  which 
of  a  breach  of  trust.  °"« <>^  »»>«  ^»°^- 

nipts  was 

By  the  will,  which  was  that  of  Jane  Richardby,  *r"»^  =  fr^^^' 

^  ^    Ibat  the  Court 

dated  October  2,   1839,  the  testatrix  devised  certain  of  Review 

can  Dot  ap- 

freehold  estates  to  the  bankrupt  James  Cousen,  his  poiot  a  Dew 

-    .  -  .  /•       1         1        1  ■»-  trustee  without 

heirs  and  assigns,  upon  trust  for  her  brother  James  the  assignees 
Richardby   during    his    life,    with    remainder    to    the  petitiooers. 
bankrupt  Lucy  Cousen  during  her  life,  with  remainders 
over,   under    which   the    petitioners    were   interested. 
And  the  testatrix  directed  her  said  trustee  to  lay  out 


and  oiben. 
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1847.        &nd  invest  on  security  2000/.,  the  interest  or  annual 
^'^'^^^       produce  of  which  was  to  be  paid  to  the  bankrupt  Lucy 
CovsBN       Caiisen  for  her  life,  and  after  her  decease  upon  trusts  in 
favor  of  some  of  the  petitioners. 
James  Richardby  had  since  died. 

Mr.  Swanston  supported  the  petition. 

Mr.  Stinton  appeared  for  James  Cousen  and  Lucy 
Jane  Cousen, 

Mr.  Elmshy  appeared  for  the  assignees. 

The  Chief  Judge. — Can  the  Court  appoint  new 
trustees  under  the  79th  section,  without  all  the  parties 
entitled  in  possession  to  the  rents,  issues  and  profits,  or 
interest  of  the  trust  property,  joining  as  petitioners? 
and  if  so,  ought  not  the  assignees  here  to  be  co-peti- 
tioners? I  do  not  remember  this  point  to  have  been 
raised  before. 

Mr.  Swanston.  As  the  bankrupt's  life  interest  is 
subject  to  make  good  the  breach  of  trust,  it  has  pro- 
bably been  generally  considered  that  the  assignees  are 
not  interested  within  the  meaning  of  the  79th  section ; 
Hx  parte  Turpin  (a) ;  Ex  parte  Young  (b) ;  JEx  parte 
Xing  (c). 

The  Chief  Judge. — It  will  be  better  merely  to 
appoint  some  one  to  prove  in  respect  of  the  breach  of 
trust. 

(a)  MoDt.  443. 

(b)  2  MoDt.  &  Ayr.  230 ;  4  Dea.  2c  C.  652. 

(c)  2  Mont.  2c  Ayr.  417 ;  1  Dea.  155. 
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The  Order  was,  that  Joseph  Sutcliffe  should  be  at 
liberty  to  go  in  and  make  such  amount  of  proof 
as  he  could  establish;  and  that  the  dividends 
upon  such  proof  should  be  invested  in  the  name 
of  the  Accountant  General  in  Bankruptcy,  to  the 
credit  of  the  bankruptcy  "  the  account  of  the 
legatees  of  James  Richardhy  deceased  ;**  and  that 
the  dividends  thereupon  should  be  accumulated. 
The  petitioners'  costs  to  come  out  of  the  divi- 
dends, and  the  assignees'  costs  out  of  the  joint  or 
separate  estate,  according  as  the  proof  should 
be  made  against  the  one  or  the  other. 
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1847. 


£x  parts 

COUSBN 

mod  othen. 


Ex  parte  JANE  OXTOBY.— In  the  matter  of 
ROBERT  OXTOBY  and  WILLIAM  CHRIS- 
TOPHER  OXTOBY. 

March  1. 

X  HIS  was  the  petition  of  the  mother  of  a  creditor,  to  Mother  of 
whom  the  bankrupt  was  indebted  on  two  promissory  ^Z^l^ 
notes,  praying  that  she  might  be  at  liberty  to  go  in  to  "ppit^;tton\l[ 
prove  on  his  behalf.    The  petition  and  the  affidavit  of  J*'S;^Cr 
the  petitioner  in  support  of  it  stated  that  the  creditor 
had  been  suffering  for  two  or  more  years  from  disturbed 
or  weakened  intellect,  and  was  incapable  of  managing 
his  own  affairs  or  transacting  any  public  business,  and 
especially  that  he  was  not  in  a  fit  state  of  mind  to  under- 
stand the  obligation  of  an  oath.     She  further  deposed, 
that  she  had  for  two  years  previously  to  the  opening  of 
the  fiat  acted  as  sole  manager  of  his  property  and 
affairs. 
Assignees  had  been  chosen. 
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1847.  Mr.    Currey  appeared  in  support  of  the  petition, 

£s  parte  ^bich  was  not  served  on  any  one. 

OXTOBV 


and  othan* 


The  Order  was,  that  the  petitioner  might  be  at 
liberty  to  go  in  under  the  fiat,  and  tender  and  make 
such  amount  of  proof  as  she  could  establish  in 
respect  of  the  debts  mentioned  in  the  petition  and 
interest  thereon,  and  be  paid  dividends  rateably 
with  the  other  creditors ;  and  that  the  Commis- 
sioner should  admit  such  proof  accordingly ;  and 
such  dividends  were  to  be  received  and  applied 
by  the  petitioner  as  trustee  for  the  creditor,  and 
to  be  applied  for  his  sole  benefit  and  advantage. 

Note.— See  £c  paru  Maltby,  1  Rose,  387,  where  the  order  extended  to 
enable  the  petitioner  to  vote  at  the  choice  of  assigneeif  ai  appean  by  the 
Se<;retary'i  book,  vol.  cxzvi.  p.  138. 


Ex  parte  WILLIAM  EDWARD  SHUCKHARD.— 
In  the  matter  of  HENRY  THOMAS  ARCHER, 
Fthuary  \6,  One  of  the  Solicitors  of  the  Court  of  Bankruptcy. 

March  S  and  3U 

The  act  8  &  9    THIS  was  a  motion  that  a  solicitor  of  the  Court  might 

Vict  c.  1*27,  a.  /«,.«,,,  i 

3,  providing  for  answer  the  matters  of  an    affidavit  filed  under    the 

the  discbarge  of  ^  ,, 

a  debtor  who     foliowing  circumstances. 

mitted.onpay-       ^^  December  3nd,   1845,  a  writ  of  summons  was 

Md  c^te  re^''*'*  issued  out  of  the  Court  of  Exchequer  against   WU- 

mainiog  dae  at 

the  time  of  the  order  of  imprisonment,  and  "  all  subsequent  costs,"  means  by  the  last  ezpres- 
aion  the  costs  iocarred  by  reason  of  defaalt  in  paynnent  of  the  inatalments  at  the  timea  onMred 
by  the  Commissioner. 

An  order  of  commitment  vnder  the  above  act  oeght  not  to  be  made  «r  parU, 
A  solicitor  appearing  on  a  summary  application  to  answer  the  matters  of  an  afiidaTit  has 
the  right  to  begin. 

Semble,  that  it  roust  be  a  grave  canse  of  complaint  against  an  attorney  of  the  Court,  to  in- 
duce the  Court  to  interfere  summarily  against  him  for  conduct  not  relating  to  a  mattsr  within 
the  jurifldietion  of  the  Court 
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liam  JEdward  Skuckhard  at  the  suit  o{  Henry  Richard       l^^7. 


Vizetelltfy  to  recover  the  sum  of  3/.,  being  the  amount  of      £x  parte 
two  I.  O.  U.8  for  money  lent.    Judgment  was  signed  in 
the  action  on  the  12th  of  January,  1846,  and  costs  taxed 
at  51.  2s. 

On  the  11th  of  February,  1846,  a  summons  was 
obtained  from  the  Court  of  Bankruptcy  under  the  Small 
Debts  Act  (a),  calling  upon  Mr.  Shuckard  to  show  cause 

(a)  8  &  9  Viet.  e.  127, 1. 1,  enacts,  "  that  if  any  person  is  or  shall  be 
indebted  to  any  other  in  a  som  not  exceeding  20/.,  besides  costs  of  suit,  by  force 
of  any  judg:ment  obtained,  or  of  any  order  for  the  payment  thereof,  or  of  any 
costs  in  any  Court,  which  judgment  or  order  shall  have  been  obtained  from 
any  Court  of  competent  jurisdiction  in  England,  it  shall  be  lawful  for  the  ere* 
ditor,  so  having  obtained  a  judgment  or  order,  to  obtain  a  summons  from  any 
Commissioner  of  the  Court  of  Bankruptcy  for  the  district  in  which  such 
debtor  shall  reside  or  be ;  or  from  any  Court  of  requests  or  conscience,  or 
inferior  Court  of  record  for  the  recovery  of  debtt,  or  other  Court  for  the 
Mcorery  of  amall  debts  within  the  jurisdiction  of  which  such  debtor  shall 
reside  or  be,  having  a  judge  who  shall  be  either  a  banister  at  law,  special 
pleader,  or  an  attorney  who  shall  have  practised  as  an  attorney  for  not  less 
than  ten  years  in  one  of  her  Majesty's  superior  Courts  of  common  law  at 
Westminster,  which  summons  such  Commissioner  of  the  Court  of  Bankruptcy 
or  such  Court  shall  be  aulhorixed  and  required  to  grant  according  to  the 
form  in  schedule  (A)  hereunto  annexed,  upon  the  spplicstion  of  such 
creditor  by  any  petition  or  note  in  writing  according  to  the  form  in  sche- 
dule (B)  hereunto  annexed;  and  the  debtor  appearing  before  such  Com* 
missioner  or  Court  at  the  time  to  be  appointed  in  such  summons  shall 
be  examined  by  the  said  Commissioner  or  Court,  and  shall,  if  the  creditor 
think  fit,  be  interrogated  before  such  Commissioner  or  Court  by  the  creditor 
summoning  him,  touching  the  manner  and  time  of  his  contracting  his  debt, 
Ibe  means  or  prospect  of  payment  he  then  had,  the  property  or  means  of 
payment  he  still  hath  or  may  have,  the  disposal  he  may  have  made  of  any 
property  since  contracting  such  debt ;  and  such  creditor  shall  also,  if  such 
Commissioner  or  Court  shall  think  fit,  be  examined  by  the  said  Commit* 
aioner  or  Court  touchiug  his  claim  against  the  said  debtor,  and  shall,  if  the 
debtor  think  fit,  be  interrogated  before  such  Commissioner  or  Court  touching 
the  said  claim  against  him  ;  and  it  shall  be  lawful  for  such  Commissioner 
or  Court  to  make  an  order  on  the  said  debtor  for  the  payment  of  his 
debt  by  instalments  or  otherwise,  and  in  case  such  debtor  shall  not  attend  as 
required  by  the  said  summons,  and  shall  not  allege  a  sufiicient  excuse  for 
Mt  attending,  or  shall,  if  attending,  refuse  to  disclose  his  property  or  his 
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1847.        why  he  should  not  pay  to  Mr.   Vizetelly  the  sum  of 

ETTrte       8^-2*.;  and  on  the  17th  of  February,  1846,  an  order 

Sbucxbabd.    yf^^  made  by  Mr.  Commissioner  JSvans,  ordering  Mr. 

Shuckhard  to  pay  the  sum  of  8Z.  2s,  by  instalments, 

as  follows:  IZ.  on  the  17th  of  March,  and  the  residue 

transaction  respecting  the  same,  or  respecting  tbe  contracting  of  the  debt,  or 
shall  not  make  answer  thereof  to  the  satisfaction  of  tbe  Commissiooer  or 
Cottrt,  or  shall  appear  to  such  Commissioner  or  Court  to  have  been  gniltj 
of  fraud  to  contracting  the  debt,  or  of  having  wilfally  contracted  it  without 
ressonable  prospect  of  being  able  to  pay  it,  or  of  having  concealed  or  made 
away  with  his  property  in  order  to  defeat  his  creditors ;  or  if  he  appears  to 
have  the  means  of  paying  the  same  by  instalments  or  otherwise,  and  shall 
not  psy  the  same  at  such  times  as  the  Commissioner  or  Court  shall  order,  or 
as  the  Court  shall  have  ordered  in  which  tbe  original  judgment  shall  have 
been  obtained  or  order  made,  then  in  any  of  the  said  cases  it  shall  be  lawful 
for  such  Commissioner  or  the  Judge  of  such  Court  to  order  such  debtor  to 
be  committed  for  any  time  not  exceeding  forty  days  to  the  common  gaol, 
wherein  the  debtors  under  judgment  and  in  execution  of  the  superior  conits 
of  justice  may  be  confined  within  the  county,  city,  borough  or  place  in 
which  such  debtor  shall  be  resident,  or  to  any  other  gaol  or  debtors'  prison 
within  the  same  county,  city,  borough  or  place,  which  shall  by  any  decla* 
ration  of  one  of  her  Majesty's  principal  secretaries  of  state  be  allowed  as 
a  place  of  imprisonment  under  this  set,  so  long  as  such  declaration  shall 
remain  in  force  and  unrevoked. 

Sect.  2.  And  be  it  enacted,  that  every  bailiff  and  messenger,  to  whom  any 
such  order  shall  be  issued,  or  who  shall  be  acting  as  an  officer  of  tbe  high 
bailiff  of  Westminster  or  Southwark  in  the  execution  of  any  such  order 
issued  to  such  high  bailiff,  shall  be  thereby  empowered  to  take  the  body  of 
the  person  against  whom  such  order  shall  be  made,  and  all  constables  and 
other  peace  officers  within  their  several  jurisdictions  shall  aid  in  the  execution 
of  every  such  order,  and  no  protection  or  interim  or  other  order  issuing  out 
of  any  Court  of  Bankruptcy,  or  for  the  relief  of  insolvent  debtora,  nor  any 
certificate  obtained  after  such  order  for  imprisonment  under  this  act,  shal^ 
be  available  to  any  debtor  imprisoned  under  such  order  as  aforesaid. 

Sect.  3.  And  be  it  declared  and  enacted,  that  no  imprisonment  under  thic 
act  shall  in  anywise  operate  as  satisfaction  or  extinguishment  of  any  debt 
or  demand,  but  any  person  imprisoned  under  this  act  who  shall  have  paid 
or  satisfied  the  debt  or  demand,  or  tbe  instalments  thereof  payable  and  costs 
remaining  due  st  the  time  of  the  order  of  imprisonment  being  made  and  all 
subsequent  costs,  shall,  upon  entry  of  such  payment,  indorsed  on  tbe  order 
of  imprisonment  signed  by  the  plaintiff  or  his  attorney,  be  discharged  out  of 
custody  by  leave  of  a  Commissioner  or  Judge  of  the  Court  in  which  tbe 
Older  of  imprisonment  was  made." 
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by  instalments,  at  the  rate  of  1/.  on  the  seventeenth        1847. 


day  of  every  succeeding  month  until  the  same  should  be       £x  parte 
fully  paid. 

On  the  13th  of  October,  1846,  two  instalments  being 
then  in  arrear,  the  respondent,  who  was  Mr.  Vizetelltfs 
attorney,  obtained  from  the  Commissioner  a  warrant 
committing  Mr.  Shuchhard  for  forty  days  to  Whitecross 
Street  prison. 

The  warrant  was  directed  to  Charles  MiUon,  of  15, 
Wine  Office  Court,  Fleet  Street,  who  was  a  clerk  of 
the  respondent. 

On  October  14th,  1846,  Mr.  Shuchhard  called  at  the 
office  of  the  respondent  and  then  saw  Milson^  and  said 
'^  I  want  to  pay  1/.,  and  wish  you  to  give  me  time  for  the 
payment  of  the  other  pound  that  is  due."  Milson  how- 
ever said  that  neither  of  the  instalments  could  then  be 
recieved,  as  he  then  held  a  warrant  for  Mr.  Shuchhard's 
arrest  for  not  having  paid  the  instalments.  And  he  then 
produced  and  showed  to  Mr.  Shuchhard  the  warrant  and 
detained  him  upon  it. 

After  some  conversation,  Mr.  Shuchhard  said,  *'  I  have 
10/.  with  me,  and  I  am  sure,  if  you  like,  you  can  settle  it 
without  my  going  to  prison ;  I  hope  you  will  do  so." 
Milson  then  said  he  could  not  take  the  money,  and  added, 
that  even  if  he  possessed  any  power  to  take  it,  there 
would  be  extra  costs  to  pay,  whereupon  Mr.  Shuchhard 
said, ''  I  will  pay  the  costs.  Let  me  know  what  they  are, 
and  I  will  pay  them,  and  sign  any  memorandum  you 
may  feel  disposed  to  draw  up  for  your  safety,"  or  words 
to  that  effect 

Milson  then  made  out  an  account  of  what  he  thought 
the  costs  would  amount  to,  and  after  having  done  so, 
informed  Mr.  Shuchhard  that  the  costs  would  be  about 
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1847.       Qi  9^.  Qj^^  iiQJ  i\^Q  instalments  then  due  added  to  that 


Ex  pirte      amount  would  be  8/.  19«.  9d. 

nvcKBAWD.        rp^^  memoTandums  were  then  drawn  up  and  signed 
by  Mr.  Shuehhard  as  follows : — 

**  VizETELLY  and  Myself. 

I  hereby  consent  to  pay  you  the  sum  of  6/.  19«.  9if., 
being  the  amount  of  extra  costs  incurred  in  obtaining  a 
warrant  against  me  from  the  Bankruptcy  Court,  and  also 
costs  incidental  thereto  and  attendances,  and  also  hereby 
consent  to  pay  you  the  sum  of  S/.,  the  arrears  of  instal- 
ments over  due  on  warrant,  making  together  the  sum  of 
82.  \9s.  9d.    Dated  this  14th  day  of  October,  1846. 

To  Mr.  Henry  Thomas  W.  E.  Shuckkard, 

Archer,  attorney  for  the 
above  named  plaintiff.'' 

*'  Vizbtelly  and  Myself. 

I  hereby  admit  that  I  have  this  14th  day  of  OctobeTi 
1846,  paid  over  to  Mr.  Archer  the  sum  of  SL  19«.  9if., 
being  for  the  costs  of  the  warrant,  &c.  obtained  against 
me  and  for  the  instalments  due  on  the  said  warrant,  and 
I  do  hereby  undertake  not  to  interfere  with  or  take  any 
step  against  you  for  having  discharged  me  from  custody 
under  the  w<urrant  as  aforesaid.  Dated  14th  October, 
1846. 

To  Mr.  Charles  Milson,  officer,     W.  E.  Shuehhard. 
who  was  employed  in  taking  me  in 
execution  under  the  said  warrant." 

After  these  memorandums  were  drawn  up,  Milson 
aaid  to  Mr.  Shuehhard,  that  he  had  omitted  charging  for 
the  attendance  upon  Mr.  Shuehhard  and  the  trouble 
occasioned  thereby,  and  suggested  that  an  I.  O.  U. 
ahould  be  given  for  the  balance  of  the  instalments,  which 
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had  not  then  accrued  due,  and  the  sum  of  &.  8d»  for  the        lS4i7. 
attendance.  E,  p^rte 

Milson  then  drew  up  the  I.  O.  U.  for  the  1/.  8*.  8rf.  Shucehaeb. 
and  read  it  and  each  of  the  two  memorandums  to  Mr. 
Shuckhard,  and  Mr.  Shuckhard  also  read  them,  and  on 
being  asked  if  he  understood  them  said  he  did.  They 
were  then  handed  to  him  for  him  to  sign,  and  he  signed 
them  all. 

On  October  20th  Mr.  Archer  sent  in  hi<i»,bill  of  costs, 
and  offered  to  submit  lo  have  it  taxed. 

The  above  facts  are  taken  from  affidavits  filed  on 
behalf  of  the  respondent.  Many-  circumstances  of 
aggravation  were  stated  in  those  filed  in  support  of  the 
motion,  but  were  for  the  most  part  denied. 

Mr.  Tripp  appeared  in  support  of  the  motion,  (which  February  is. 
was  made  ex  parte),  and  referred  to  Tidd's  Practice, 
p.  88,  9th  edit.,  and  lie  Knight  (a),  where  the  Court  of 
Common  Pleas  granted  a  rule  nisi,  calling  upon  an 
attorney  to  answer  for  alleged  misconduct  though  no  suit 
was  depending* 

The  Court  ordered  that  Mr.  Archer  should  answer 
the  matters  of  the  affidavit,  and  that  the  application 
should  stand  on  the  paper  for  March  1st. 

The  matter  coming  on  to  be  heard  on  this  day,  affi-  j^J^^^^  ^W 
davits  having  in  the  meantitne  been  filed  on  behalf  of  {y^ff*  omitted 

by  Mr,  Ctfin* 
Mr.  Archer,  mi$tunur  Fan§* 


Mr.  Wigram  and  Mr.  Coohe  appeared  for  Mr.  Archer. 

(a)  1  Bing.  91«  but  Mt  alio  Smith  t.  Twn,  %  Dowl.  P.  C.  673 ;  F«u« 
f .  Robtrti,  M'Ciel.  &  Y.  105. 
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1847.  Mr.  Bacon  and  Mr.  Tripp  for  Mr.  Shuckhard  daimed 

Ex  parte  ^^^  ^'^8^^  ^^  '^^g^'*- 
Shocxhabd. 


March  8« 


The  Chief  Judge  held,  that  in  accordance  with  the 
practice  in  couriB  of  law  on  such  applications,  the 
counsel  for  the  solicitor  were  entitled  to  begin. 

Mr.  Wigram  and  Mr.  Cooke.  Mr.  Archer  offered  to 
consent  to  have  the  bill  taxed  and  to  abide  by  the  result, 
but  this  ofier  was  rejected.  The^  present  application  is 
altogether  without  precedent  in  this  Court,  which  has 
declined  to  exercise  jurisdiction  upon  matters  coming  be- 
fore the  Commissioners  otherwise  than  in  bankruptcy  (a); 
and  has  also  refused  to  interfere  in  the  matter  of  a 
solicitor  with  respect  to  matters  not  relating  to  the 
administration  of  a  bankrupt's  estate  (&).  And  even  in  a 
court  of  law,  such  an  application  as  this  must  fail.  Ex 
parte  Brooks  (c) ;  Crozer  v.  Pilling  (cf ). 

The  first  order  is  only  for  payment  of  costs  of 
obtaining  the  judgment,  but  if  the  first  order  is  not 
complied  with,  then,  by  the  third  section  of  the  act, 
before  the  debtor  is  entitled  to  his  discharge,  he  must 
pay  the  instalments  and  costs  remaining  due  at  the  time 
of  the  order  of  imprisonment  being  made  and  all  sub- 
sequent costs.  The  demand  made  therefore  by  Mr. 
Archer's  clerk  was  no  more  than  the  act  entitled  him  to 
make. 

The  Chief  Judge. — If  there  had  been  an  actual 
imprisonment,  the  Commissioner  would  have  settled  the 

(a)  See  Ex  paru  Ntwland,  ante  p.  150.    (e)  1  Bin;.  105. 
(6)  See  Es  parU  Bull,  3  D.  &  C.  116.     i,d)  4  B.  &  C.  26. 
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terms  on  which  the  debtor  was  to  be  discharged^  but  the        1847. 
other  party  has  no  right  to  settle  them  for  himself.  £,  pane 

Shuckhard. 

Mr.  Swanston  and  Mr.  IHpp  for  Mr.  Shuckhard 
cootended  that  the  order  of  the  Commissioner  was 
irregular,  being  made  in  the  absence  of  the  debtor; 
and  with  reference  to  the  jurisdiction  of  the  Court 
and  the  mode  of  proceeding,  they  cited  Wadworth  v. 
Allen  {a) ;  Ex  parte  Knight  {b) ;  and  Evans  v.  Dun-- 
comb  (c). 

The  Chief  Judge  in  the  course  of  the  agument  said 
it  appeared  to  him,  though  he  would  not  decide,  that  the 
order  to  be  made  upon  default  ought  not  be  made  ex 
parte.  His  Uonor  thought  the  Commissioner  ought  to 
be  satisfied  el  the  time  of  signing  the  commitment  that 
the  debtor  was  able  to  pay,  and  moreover,  ought  to  fix 
the  period  of  imprisonment,  (which  the  act  leaves  to  his 
discretion  within  a  certain  limit,)  according  to  the  circum- 
stances of  the  case,  neither  of  which  points  could  be 
properly  disposed  of  on  an  ex  parte  application.  The 
amount  to  be  paid  included  '^  all  subsequent  costs,"  but 
the  statute  made  no  provision  for  the  taxation  of  these 
costs.  His  Honor  said  he  felt  some  difficulty  in 
interfering  in  a  summary  way  under  the  jurisdiction  in 
bankruptcy,  and  inquired  if  both  parties  would  agree  to 
treat  the  application  as  one  for  the  taxation  of  Mr. 
Archer^B  bill. 

This  was  agreed  to. 

The  Chief  Judge. — Let  the  bill  then  be  taxed.  Mr. 
Fane  agrees  with  me  in  thinking  that  the  words,  '^  all 

(a)  1  Chitty,  186.         (6)  1  fiing.  91.        (e)  1  Crom.  &  Jer.  372. 
VOL.  I.  II 
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1847.  subsequent  costs/'  mean  costs  incurred  by  reason  ci 
Ex  arte  <l6^ult  in  payment  of  the  instalments  at  the  time  ordered 
Sbuckhasd.  i^y  jjjg  Commissioner.  Mr.  Archer  consenting  to  treat 
this  application  as  one  to  tax  the  bill  delivered  on  the 
14th  of  October,  and  consenting  that  the  bill  shall  be 
taxed,  let  a  bill  be  delivered  for  the  7Z.  &.  5d*,  and  let 
that  bill  be  taxed  by  Mr.  Vizard*  Let  the  petition  stand 
over  in  other  respects,  reserving  all  costs,  and  let  it  be 
stated  to  the  taxing  officer  what  is  my  opinion  of  the 
construction  of  the  statute. 

March  31.  The  matter  now  came  on  again,  the  bill  of  costs  having 

been  taxed  at  IL  1&.  8d* 

Mr.  Swanston  and  Mr.  Tripp  for  Mr.  Shuchhard 
asked  for  the  costs  of  the  proceedings. 

Mr.  Wigram  contra. 

The  Chibf  Judge. — My  difficulty  was  this,  that  Mr. 
Archer  had  not  acted  in  this  matter  with  reference  to  any 
thing  which  is  the  subject  of  the  jurisdiction  of  the 
Court  of  Review,  and  although  this  circumstance  may 
not  be  conclusive  as  to  the  jurisdiction  of  the  Court,  I 
doubted  whether  the  matter  was  sufficiently  grave  to  call 
upon  the  Court  to  interpose  in  a  summary  way  where 
the  transactions  in  question  were  not  the  subjects  of  its 
jurisdiction.  It  was  upon  these  grounds  that  I  suggested 
a  submission  to  the  jurisdiction  on  the  part  of  Mr.ulrcAer, 
and,  without  saying  what  I  should  have  done  as  to  costs, 
if  Mr.  Archer  had  not  made  the  ofier  to  submit  his  bill 
to  taxation,  I  think  the  right  order  under  all  the  cir- 
cumstances will  be  to  direct  repayment  of  the  sum  taxed 
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off;  and  that  Mr.  Archer  shall  pay  Mr.  Shuckhard's  costs 
of  taxation  and  of  this  application,  except  so  far  as  such 
costs  have  been  incurred  by  aiRdavits  filed  on  either  side 
before  the  date  of  the  order  for  taxation.  As  to  such 
affidavits^  no  costs  on  either  side. 


1847. 


Ex  parte 
Shuckhard. 


It  was  mentioned  to  the  Court  by  the  counsel,  that 
since  the  former  hearing,  the  Commissioners  had  resolved 
for  the  fiiture  not  to  make  any  orders  for  commitment 
ex  pcarie. 


Ex  parte  JOHN  LOUCH,  HENRY  LOUCH  and 
JOHN  THOMPSON.— In  the  matter  of  HEW- 
SON  DUTCHMAN. 

On  the  15th  of  September,  1846,  the  bankrupt  filed  a 
declaration  of  insolvency. 

On  the  17th  September,  1846,  the  fiat  issued  against 
him,  iipon  his  own  petition,  as  a  trader  unable  to  meet 
his  engagements,  and  creditors'  assignees  had  been 
chosen. 

The  petitioners  were  creditors  of  the  bankrupt  to  the 
amount  of  100/.  and  upwards,  and  had,  as  well  as  seve- 
ral other  creditors,  proved  their  debts  under  the  fiat. 

Upon  the  investigation  of  the  affairs  of  the  bankrupt, 
it  appeared,  that  before  the  time  when  the  declaration  of 
insolvency  was  filed,  but  subsequently  to  the  time  when 
the  debt  due  to  the  petitioners  and  several  others  were 
contracted,  certain  dealings  and  transactions  took  place 
between  the  bankrupt  and  some  of  his  creditors  other 
than  those  who  had  proved  their  debts  under  the  fiat; 

iig 


March  3  and 
May  28. 

Bankrupt's  own 
fiat  aoDuUed 
with  bis  con- 
seotaDdcooseat 
of  assignees,  to 
enable  a  cre- 
ditor's fiat  to 
be  sued  out, 
under  which 
transactions  be- 
tween the  bank- 
rupt and  others 
might  be  im- 
peached. 

Form  of  order 
as  to  costs. 


464  CASES  IN  BANKRUPTCY. 

1847.        by  means  whereof  the  whole  of  the  bankrupt's  property, 

£z  parte      except  his  household  furniture  and  effects,  and  some  in- 

and^^n.     Considerable  property,  was  appropriated  by  the  bankrupt 

to  the  payment  of  the  debts  claimed  to  be  due  from  him 

to  such  other  creditors,  in  exclusion  of  the  claims  of  the 

petitioners  and  the  general  creditors. 

The  petitioners  deposed,  that  they  and  other  creditors 
of  the  bankrupt  who  had  proved  their  debts  were  de- 
sirous that  such  dealings  and  transactions  should  be 
investigated  and  the  validity  thereof  impeached,  but 
were  advised  that  the  validity  of  these  dealings  could 
not  be  effectually  questioned  under  the  present  fiat,  by 
reason  that  the  fiat  having  issued  upon  the  petition  of  the 
bankrupt,  and  not  upon  the  petition  of  any  creditor, 
there  was  not  any  debt  to  which  the  fiat  could  have  rela- 
tion. The  prayer  of  the  petition  was,  that  the  fiat  might 
be  annulled,  and  that  the  costs  of  the  proceeedings  un- 
der the  fiat  and  of  the  application  might  be  paid  out  of 
the  bankrupt's  estate,  and  that  the  petitioners  might  be 
at  liberty  forthwith  to  sue  out  another  fiat,  directed  to  the 
same  Commissioner  as  the  former  fiat  was  directed;  and 
also  that  the  same  official  assignee  might  be  appointed. 

Mr.  Bacon  supported  the  petition. 

Mr.  Freeling  for  the  bankrupt  and  the  assignees  con- 
sented. 

The  Order  was  to  annul  the  fiat,  and  that  the  pe- 
titioners should  be  at  liberty  to  issue  a  new  fiat; 
and  that  if  the  petitioners  should  duly  prosecute 
so  that  creditors'  assignees  should  be  chosen  un- 
der such  new  fiat,  the  petitioners'  costs  of  and 
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occasioned  by  the  present  application  should  be        1847. 
paid  out  of  the  estate  of  the  bankrupt  got  in 

J!«x  pftrto 

under  such  new  fiat,  such  costs  to  be  taxed  by       Lovcn 

aod  others. 

the  Commissioner  acting  in  prosecution  of  such 
new  fiat 

Mr.  Freeling  on  this  day  moved,  on  behalf  of  all  ^«y  *^- 
parties,  for  a  supplemental  order  providing  for  the  costs 
of  the  assignees. 

The  Court  ordered,  by  way  of  supplement  to  the 
former  order,  that  if  the  petitioners  should  have 
prosecuted  the  former  order,  and  should  have 
issued  a  new  fiat  and  duly  prosecuted  the  same, 
80  that  assignees  were  chosen  by  the  creditors, 
the  costs  of  the  assignees  of  and  occasioned  by 
the  former  application  and  of  this  application, 
and  of  the  proceedings  under  the  annulled  fiat, 
should  be  paid  out  of  the  estate  under  the  new 
fiat. 


466  CASES  IN  BANKRUPTCY. 

1847. 

Ex  parte  EDWARD  MARJORIBANKS  the  Elder, 
Sir  EDMUND  ANTROBUS,  Baronet,  WILLIAM 
MATTHEW  COULTHURST  and  EDWARD 
MARJORIBANKS  the  Younger,  trading  under  the 

Mareh\7  1847       ^^^^^  ^^  ^^^^  ^^  COUTTS  and  Company.— In  the 
and  May  3.  '      matter  of  ALEXANDER  RAINY. 

1848. 

indebt^tobu  XHE  bankrupt  carried  on  business  in  Regent  Street 
themTreceipt  London,  as  an  auctioneer,  and  the  petitioners  were  his 
for  iooo(.,  pur-  bankers. 

porting  to  be  m  "•"'■'^*'»* 

chase^f  ^ihe  *"''  ^^  ^P"''  ^^^»  ^®  ^**  indebted  to  them  in  a  consider- 
furniture,  plate,  ^ble  amount,  for  which  they  held  a  mortgage  of  his 

wines  and  '  ''  *  ® 

effects  in  his      leasehold  premises  in  Regent  Street,  a  deposit  of  some 

house  J  but  no  ^  '^  ^  . 

possession  was    policies  of  assurance  and  other  securities. 

given  of  the 

goods  till  a  jrear      On  the  15th  of  April,  1845,  the  petitioners  advanced 

Bi  ter  ws  rdfl 

when  the  ira-  him  the  further  sum  of  1000/.  on  his  promissory  note. 
applied  to  the  I^  the  month  of  January,  1846|  the  petitioners  were 
behalf  for  a  *  about  to  press  the  bankrupt  for  payment  of  the  whole  or 
stating  than?'*'  ^^°^®  P^^'  ^^  ^^®  balance  which  then  remained  due  from 
tnSeXould^*  him,  he  having  then  neglected  to  perform  his  promise  to 
obtain judg-       make  some  payments  on  account;  and  on  the  30th  day 

ment,  on  which  *    ^  "^ 

he  could  issue     of  January,  1846,  the  bankrupt,  in  order  to  induce  the 

execution,  but 

that  if  this  ere-   petitioners  to  allow  him  further  time  and  indulgence, 

ditor  refused  to 

give  the  trader    wrote  and  signed  the  following  receipt : 

time  the  bank- 
rupt would  pro-  "  London.  Janutry  30,  1846. 
tect  himself  and 

his  other  credi-       Received  of  Messrs.  Coutts  &  Co.  the  sum  of  1000^ 

tors.    The  day 

after  this  com-    for  the  fixtures,  household  furniture,  pictures,  books, 

munication  and 

inconsequence   Etruscan  vases,   plate,   and    miscellaneous    effects,    at 

of  it,  the  bank- 
ers sent  a  man  to  take  possession,  which  was  delivered  to  him  by  the  trader,  who  on  the  sane 
day  filed  a  declaration  of  insolvency  and  sued  out  a  fiat  against  himself:  Held,  that  the  deli- 
very of  possession  was  not  a  fraudulent  preference. 

iiiutre,  as  to  the  effect  of  a  joint  possession  of  the  servants  of  the  bankrupt  and  of  the 
owner  of  goods  as  to  reputed  ownership. 

Sembli,  that  an  examination  of  a  party  before  the  Commissioner  may  be  read  to  discredit  an 
affidavit  of  the  same  witness  made  upon  a  petition. 
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No.  14,  Regent  Street^  which  are  sold  to  them  by  me,        1847. 
and  are  their  absolute  property.  v^^^ 

'^     '^      ^  Ex  parte 

£1000.  Alexander  Rainy.**      Marjoribawks 

He  delivered  the  receipt  to  the  petitioners,  with  the 

following  memorandum  in  writing,  dated  the  30th  of 

January,  1846. 

'*  London,  Jtnnary  30, 1846. 

I  have  deposited  with  Messrs.  Coutts  &  Co.  the  con- 
veyances of  a  plot  of  land  in  Berks  and  of  a  land  tax  in 
Bucks,  as  further  collateral  security  for  the  advances  of 
money  made  by  them  to  me." 

He  at  the  same  time  deposited  with  the  petitioners  the 
deeds  of  conveyance  of  the  plot  of  land  and  land  tax, 
whereby  the  same  were  respectively  conveyed  to  him. 

On  the  2Snd  December,  1846,  the  petitioners  received 
from  the  bankrupt  a  letter,  stating  that  the  bankrupt  had 
fully  expected  that  two  sums  of  208/.  and  1000/.  would 
have  been  placed  to  his  credit  with  the  petitioners ;  and 
that  in  the  expectation  of  the  receipt  of  these  sums  the 
bankrupt  had  promised  the  payment  of  his  half-year's  rent, 
some  taxes  and  some  private  matters,  amounting  together 
to  about  600/.     And  the  letter  continued  thus :  "  I  am 
therefore  under  the  necessity  of  troubling  you  with  ex- 
planation, and  with  the  hope  that  you  will  be  so  obliging 
as  to  permit  me  to  draw  for  the  600/.  I  require  (or  may 
require)  between  this  and  the  period  alluded  to  in  Mr. 
Broderip*8  note,  and  on  which  I  have  written  an  autho- 
rity for  your  receiving  the  1000/.,  and  the  other  200/. 
(for  which  I  have  added  another  order)  will  be  payable 
through  your  house.    Another  sale  of  the  Blessington 
estates  is  to  come  on  in  April.'' 

The  sum  of  600/.  was  on  the  26th  of  December, 
1846,  placed  by  the  petitioners  to  the  credit  of  the  bank- 
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1 847.        rupt's  banking  account  in  the  ordinary  course  of  business; 

^^P^      and  the  bankrupt  made  and  delivered  to  them  his  pro- 

Marjobibamks  missory  note,  dated  the  26th  of  December,  1846,  and 

tDd  others.  * 

the  following  memorandum : 

'<  London,  26Ui  December,  1846. 

^  Messrs.  Coutis  &  Co. 

You  are  under  advance  to  me  6000/.  on  which 
some  interest  is  due,  for  securing  which  you  hold  my 
promissory  notes,  an  assignment  of  two  policies  on  my 
life  for  together  3000/.,  and  the  lease  of  my  premises  ia 
Regent  Street*  You  have  this  day  advanced  me  the 
further  sum  of  600/.,  and  I  have  deposited  in  your  hands 
the  conveyance  to  me  from  the  Commissioners  of  Woods 
and  Forests  of  a  piece  or  parcel  of  land,  part  of  the 
New  Lodge  Estate  in  Windsor  Forest,  dated  12th  De- 
cember, 1834,  and  a  receipt  for  1000/.,  being  the  value 
of  my  furniture  and  effects  in  Regent  Street,  paid  or 
advanced  by  you  to  me :  Now  I  declare,  that  the  said 
policies  of  insurance  and  assignments  thereof,  the  lease 
of  the  premises  in  Regent  Street,  the  conveyance  from 
the  Commissioners  of  Woods  and  Forests,  and  the 
receipt,  are  deposited  in  your  hands  for  securing  as  well 
the  6000/.  and  interest  so  now  due  as  aforesaid  as  the 
600/.  this  day  advanced,  and  interest  thereon.  A  treaty 
is  on  foot  by  which  I  expect  to  dispose  of  the  premises 
in  Regent  Street;  and  if  this  is  done  I  shall  pay  off 
your  several  advances,  but  if  not  concluded  within  six 
weeks  from  this  date,  I  engage  to  perfect  on  demand  and 
at  my  expense  the  foregoing  securities  to  you  by  way  of 
lease  or  assignment,  or  otherwise,  in  such  other  manner 
as  you  shall  desire.  I  place  in  your  hands  two  orders 
for  the  receipt  of  money,  one  to  Mr.  Francis  Broderip 
for  1000/.,  the  other  to  Mr-  W.  T.  Longbourne  for  208/.; 
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and  upon  the  receipt  of  these  sums  you  will  repay  your-       1847. 
selves  your  advance  of  to-day  of  600/.  and  500Z.  in  part      g*^^ 
discharge  of  the  6000Z."  Mabjoribani. 

^  and  otherg. 

In  the  afternoon  of  the  13th  of  January;  1847,  Mr. 
Fratnpton,  the  solicitor  of  the  bankrupt,  called  at  the 
banking-house  of  the  petitioners,  and  had  an  interview 
with  the  petitioner  Mr.  Coulthurst.  At  this  interview 
Mr.  Frampion  proposed  that  the  petitioners  should  make 
the  bankrupt  a  further  advance  of  10,000/.;  and  as  an 
inducement  to  the  petitioners  to  make  such  advance, 
Mr.  Frampion  produced  what  purported  to  be  a  state- 
ment of  the  bankrupt's  debts  and  assests,  whereby  it  was 
made  to  appear  that  the  debts  of  the  bankrupt  amounted 
(including  what  was  due  to  the  petitioners)  to  15,500/. 
or  thereabouts,  and  the  assets  to  18.500/.,  or,  as  men- 
tioned in  the  statement,  at  the  worst  to  15,000/.  Mr. 
Coulthurst  then  remarked  to  Mr.  Frampton^  "  According 
to  your  showing,  here  is  a  surplus  in  favor  of  Mr.  Rainy. 
Has  he  no  friend  who  will  lend  the  money  ?"  To  which 
Mr.  Frampion  replied  '^  Not  so  large  a  sum.*' 

In  the  course  of  this  interview,  Mr.  Frampion  stated 
that  Sir  Charles  Ogle  would  obtain  a  judgment  against 
the  bankrupt,  upon  which  he  could  then  issue  execution 
on  the  16th  of  January  then  instant,  but  that  application 
had  been  made  to  Sir  Charles  Ogle  to  give  time  to  the 
bankrupt  for  payment;  and  which  application  he,  Mr. 
Frampion,  believed  would  be  successful,  but  that  if  it 
were  not  so,  rather  than  Sir  Charles  Ogle  should  sweep 
the  decks  and  gain  an  advantage  over  other  creditors,  the 
bankrupt  would  protect  himself  and  them ;  but  in  what 
way  the  bankrupt  would  protect  himself  and  his  other 
creditors  was  not  stated  by  Mr.  Frampion* 

Mr.  Coulthurst,  in  answer  to  his  statement,  simply  in- 
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1847.        formed  Mr.  Frampton  that  his  firm  could  not  make  any 


^  further  advance  to  the  bankrupt.     In  the  course  of  con" 

Ex  parte  *^ 

Marjoribanu  versation  with  Mr.  Frampton  on  the  13th  of  January, 

tnd  othen. 

Mr.  Frampton^  when  speaking  of  the  execution  which 
Sir  Charles  Ogle  might  issue,  said,  that  the  petitioners 
ought  to  have  had  a  bill  of  sale  of  the  furniture  and 
effects,  and  to  have  taken  possession  thereunder.  Mr. 
Coulthurst  said  in  reply  to  this  observation,  that  the  pe- 
titioners could  then  take  possession  of  the  furniture  and 
effects.  Upon  which  Mr.  Frampton  remarked  that  he 
doubted  if  the  receipt  of  the  30th  of  January,  1846, 
would  enable  the  petitioners  to  take  possession;  but 
that  if  it  would,  he  thought  that  the  petitioners  ought 
not  to  avail  themselves  of  what  he  had  said  at  an  inter- 
view had  for  the  purpose  of  procuring  a  further  advance. 
Mr.  Coulthurst  deposed  by  his  affidavit  that  at  this  in- 
terview with  Mr.  Frampton  bankruptcy  was  never  men- 
tioned by  him,  but  that  after  the  interview  with  Mr. 
Frampton^  Mr.  Coulthurst  considered  it  advisable,  as  an 
execution  might  issue  against  the  bankrupt  on  the  part 
of  Sir  Charles  OgUy  and  as  many  of  the  securities  had 
been  prepared  by  the  petitioners  without  consulting  their 
solicitors,  that  they  should  then  be  consulted  and  be 
directed  to  take  any  steps  which  they  might  judge  neces- 
sary to  protect  the  petitioners'  interests ;  but  that  he  did 
not  then  contemplate,  nor  to  his  belief  did  any  or  either 
of  his  partners  contemplate,  taking  actual  possession  of 
the  furniture  and  other  effects  or  giving  notice  to  the  in- 
surance office  in  which  the  policies  were,  effected.  He 
accordingly  directed  a  clerk  named  George  Robinson  to 
see  Messrs.  Farrar  and  Parkinson^  their  solicitors.  Mr. 
Robinson  accordingly,  on  the  morning  of  the  14th  Ja- 
nuary, 1847,  went  to   Messrs.   Farrar  and   Parhin- 
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§(nCs^  abd  accompanied  Mr.  Jarrett,  a  clerk  of  theirs,  to        1847. 


the  chambers  of  a  conveyancer,  to  whom  were  submitted 
the  different  deeds  and  securities  of  the  bankrupt  held  Maijorhaiim 
by  the  petitioners;  and  the  conveyancer  then  advised 
that  actual  possession  ought  to  be  taken  of  the  furniture 
and  effects  and  notice  given  to  the  insurance  company  of 
the  assignment  of  the  policies ;  but  until  this  advice  was 
given  there  was  no  intention  on  the  part  of  the  petitioners 
to  take  possession  of  the  furniture  and  efiects.  And 
Mr.  Caulthurst  further  deposed,  that  he  had  not,  and  to 
the  best  of  his  knowledge  and  belief  neither  of  his  part- 
ners or  any  other  person  or  persons  in  their  service  or  in 
any  way  connected  with  them  had,  any  notice  whatever  of 
BXky  act  of  bankruptcy  committed  by  the  bankrupt,  or  of 
any  intention  on  the  part  of  the  bankrupt  to  commit  an 
act  of  bankruptcy,  until  after  actual  possession  taken  of 
the  furniture  and  efiects  and  notice  given  to  the  insurance 
office  of  the  assignment  of  the  policies. 

On  the  14th  of  January  Mr.  Jarrett  handed  to  Mr.. 
JBtdlochf  the  auctioneer,  an  authority  dated  the  14th  of 
January,  signed  by  Messrs.  Farrar  &  Co.  as  the  solicitors 
Ibr  Messrs.  Coutts  &  Co.,  and  directed  to  Messrs.  BuU 
hch  to  take  possession ;  and  Mr.  JBullock  forthwitli  pro- 
ceeded to  the  bankrupt's  premises.  No.  14,  Regent  Street, 
to  take  and  hold  possession  of  the  fixtures,  furniture  and 
other  efiects  therein,  according  to  the  tenor  of  the  autho- 
rity. 

Mr.  Janrttt  accompanied  Mr.  Bullock  and  Mr.  Greem- 
field  (a  person  in  the  employ  of  Mr.  Bullock)  to  the  pre- 
mises, and  arrived  there  about  S  o'clock  on  the  14th  of 
January.  On  reaching  the  premises,  Mr.  Jarrett  asked 
to  see  and  did  see  the  bankrupt,  in  order  to  explain  to 
him  the  step  which  the  petitioners  were  about  to  take; 
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1847.        and  Mr.  Jarrett  then  informed  the  bankrupt  that  the 


petitioners  were  advised  to  take  possession  of  the  iiimi- 
Marjoribanks  ture  and  other  effects  on  the  premises,  and  that  Mr.  Bui" 

and  oibers. 

lock  was  then  there  for  that  purpose.  The  bankrupt  was 
at  first  surprised  at  the  communication,  and  said  that  he 
did  not  think  that  the  petitioners  would  have  resorted  to 
such  a  measure  against  him,  but  he  added  that  they  had 
a  right  to  take  every  precaution  for  their  own  security, 
and  that  he  could  not  complain  of  their  conduct  after 
the  invariable  kindness  and  consideration  which  had 
been  shown  him  by  them  in  all  the  money  transactions 
which  had  taken  place  between  them,  or  words  to  such 
or  the  like  effect. 

Mr.  Jarrettf  believing  that  it  was  necessary  that  the 
bankrupt  should  deliver  formal  possession  of  the  furni- 
ture and  effects,  requested  him  to  do  so  to  Mr.  Bullock^ 
and  which  he  consented  to  do ;  but  Mr.  Jarrett  had  not 
received  any  directions  from  Messrs.  Farrer  &  Co.  or 
from  any  other  person  to  take  that  step.  At  Mr.  Jarrett z 
request  the  bankrupt  called  Mr.  Bulloch  into  the  room 
where  Mr.  Jarrett  and  the  bankrupt  then  were,  and  then 
delivered  to  Mr.  Bullock  a  chair,  and  told  him  that  he, 
the  bankrupt,  delivered  up  to  him  on  behalf  of  the  peti- 
tioners possession  of  all  his  furniture  and  effects  in  and 
about  the  premises.  Mr.  Bullock  inquired  of  the  bank- 
rupt if  there  was  an  inventory,  and  in  answer  thereto 
the  bankrupt  said  that  he  thought  he  should  be  able  to 
find  one.  Mr.  Bullock  then  put  Greenfield  in  posses- 
sion of  the  furniture  and  effects,  and  left  the  premises. 

Amongst  the  furniture  and  effects  of  which  Chreenfidd 
was  so  placed  in  possession  were  two  chests  containing 
plate  and  plated  articles  belonging  to  the  bankrupt. 
Greenfield  took  possession  of  them  as  well  as  of  the  fur- 
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niture  and  effects ;  and  about  10  o'clock  in  the  morning        1847« 
of  the  15th  of  January  he,  with  the  assistance  of  a  ser-       Ez  parte 
vant  of  the  bankrupt  named  Pratty  delivered  the  two  ^^^I^'oiw" 
chests  into  the  possession  of  Messrs.  Fairer  &  Co.,  with 
this  exception,  Pratt,  however,  had  not  possession  of 
the  chests  or  either  of  them  on  the  14th  or  15th  of  Ja- 
nuary.   One  of  the  chests  was  unlocked,  and  remained  so 
during  the  time  the  same  was  in  Greenjield*s  possession; 
and  the  other  had  a  key  in  the  lock,  which  could  not  be 
got  out,  and  the  key  remained  therein  also  during  the 
time  that  the  chest  was  in  Greenfield^s  possession. 

About  one  o'clock  on  the  14th  of  January  Mr.  Framp^ 
ton  sent  to  Sir  Charles  OgWs  solicitor  to  know  if  Sir 
Charles  had  authorized  the  latter  to  give  the  bankrupt 
the  time  which  he  had  asked,  and  received  for  answer 
that  no  time  could  be  given.  Mr.  Framplan  thereupon 
communicated  this  to  the  bankrupt,  who  then  determined 
to  make  himself  bankrupt ;  and  between  two  and  three 
o'clock  on  the  14th  of  January  Mr.  Frampton,  by  the 
bankrupt's  direction,  filed  a  declaration  of  insolvency, 
and  bespoke  a  fiat  on  the  bankrupt's  petition,  and  the 
fiat  issued  on  January  15th. 

The  petitioners  sought  an  account  of  what  was  due  to 
them  on  their  securities  and  for  the  ordinary  equitable 
mortgagees'  order. 

In  the  course  of  the  reading  of  the  evidence, 

Mr.  Bacon  and  Mn  Busk,  who  appeared  for  the  as- 
signees, proposed  to  read  the  examination  before  the 
Commissioner  of  one  of  the  witnessess  who  had  made 
affidavits  in  support  of  the  petition,  for  the  purpose  of 
showing  a  discrepancy  between  the  statements  made  by 
hioi  on  the  two  occasions. 
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1847.  Mr.  Swanston,  Mr.  Russell  and  Mr.  Glasse  for  the 

£z  oarte      petitioners  objected  to  the  exftmination  being  read,  and 
**tSrttoI"  cited  jEp  ;iar/fi  Chambers  {a). 

The  Chief  Judge. — I  should  follow  as  I  have  already 
followed  (A)  the  authority  of  JSx  parte  Chambers;  but 
that  authority  does  not  appear  to  me  to  affect  a  case  where 
it  is  proposed  to  read  an  examination  elsewhere  of  a  wit- 
ness who  has  made  an  affidavit,  for  the  purpose  of  discre- 
diting the  witness.  I  am,  however,  ready  to  hear  it  argued 
that  this  is  within  the  principle  of  the  decision  in  £x 
parte  Chambers. 

It  was  ultimately  arranged  that  the  case  should  pro- 
ceed, and  that  the  objection  should  be  reserved,  if  the 
decision  were  found  to  depend  in  any  degree  upon  the 
admission  of  the  examination  in  evidence. 

Mr.  Swanstan,  Mr.  Russell  and  Mr.  Glasse  in  sup*- 
port  of  the  petition.  Although  the  possession  of  the 
goods  was  taken  on  the  same  day  as  the  declaration  of 
insolvency,  yet  the  evidence  proves  that  it  was  done  with- 
out any  communication  or  suggestion  to  that  effect  from 
the  bankrupt,  and  solely  in  consequence  of  the  alarm 
arising  from  the  application  for  a  further  advance  of  so 
great  an  amount  as  10,000^  [The  Chief  Judge. — 'Was 
the  application  one  which  a  reasonable  man  could  sup- 
pose to  be  sincere  ?]  Under  the  circumstances  we  sub- 
mit it  was  clearly  so.  But  it  is  sufficient  if  possession 
was  taken  before  the  issuing  of  the  fiat  and  without  no* 
tice  of  an  act  of  bankruptcy,  which  notice  is  positively 
denied  here,  and  that  denial  is  not  in  any  manner  coo- 

(a)  2  M.  &  A.  466.  (h)  Ik  purU  Bm,  anU,  p.  306. 
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troverted.    In  Ex  parte  Smith  {a)  policies  of  aasuranee       1847. 
had  been  deposited^  but  no  notice  was  given  to  the  office       £z  parte 
until  immediately  before  the  issuing  of  the  fiat.    Lord  ^a^" X™!" 
Jtyndhurst,  howevery  held  that,  as  no  notice  was  proved 
to  have  existed  of  an  act  of  bankruptcy  having  been 
committed,  the  notice  to  the  insurance  office  was  a  deal- 
ing or  transaction  by  or  with  the  bankrupt  within  the 
meaning  of  the  3  &  3  Vict.  c.  29. 

In  Conway  v.  Nall{b),  an  execution  creditor,  who  was 
about  to  seize,  received  a  general  notice  that  the  debtor 
had  committed  an  act  of  bankruptcy,  and  that  he  had 
signed  a  declaration  of  insolvency ;  and  it  was  insisted 
that  this  notice  invalidated  the  seizure  under  the  execu- 
tion. The  Court  of  Common  Pleas,  however,  held  other- 
wise, Chief  Justice  Tindal  saying  that  the  notice  did 
not  show  that  there  was  an  act  of  bankruptcy  complete 
at  the  time,  because  two  steps  were  necessary  to  make 
the  declaration  of  insolvency  an  act  of  bankruptcy,  viz. 
the  declaration  must  be  filed  with  the  Secretary  of  Bank- 
rupts, and  a  memorandum  must  be  signed  by  him  for  in- 
sertion in  the  Gazette.  And  his  Lordship  added,  ^*  Put- 
ting it  at  the  highest,  it  was  merely  calculated  to  lead  the 
parties  to  whom  the  notice  was  sent  to  infer  that  an  act 
of  bankruptcy  would  be  committed  provided  all  pro- 
ceeded regularly.  The  bankrupt  law  does  not  invalidate 
the  execution,  because  the  creditor  has  reason  to  fear  that 
an  act  of  bankruptcy  is  about  to  be  committed ;  it  does 
so  only  where  there  is  a  notice  that  an  act  of  bankruptcy 
has  actually  been  committed."  [The  Chief  Judge,^-^ 
There  seems  some  analogy  between  that  case  and  the 
present,  but  the  fiat  there  was  not  sued  out  by  the  bank- 

(«)  2  M.  D.  &  De  G.  219.  (b)  1  C.  B.  iUporti,  643. 
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1847*        nipt  himself.]     That  distinction  is  in  our  favor ;  for  the 

Ex  parte       P"nciple  of  relation  to  the  act  of  bankruptcy,  which 

Mabjoribanm  rendered  it  nicessary  to  pass  the  recent  enactments  gra- 

and  others.  •'        '^  ^ 

dually  extending  the  protection  of  persons  dealing  boni 
fide  with  persons  who  become  afterwards  bankrupt,  has 
no  application  to  fiats  sued  out  by  the  bankrupt  him- 
self. In  Pariente  v.  Pennell{a)  it  was  held  sufficient 
if  possession  .were  taken  by  the  true  owner  before  the 
fiat. 

Mr.  Bacon  and  Mr.  Busk  for  the  assignees.  The 
petitioners  according  to  the  terms  of  the  memorandum  of 
December  20th  were  not  entitled  to  have  their  security 
perfected  by  possession  until  six  weeks  had  elapsed  from 
the  date  of  the  memorandum  and  demand  made.  Now 
the  six  weeks  did  not  expire  till  after  the  fiat  issued. 
The  delivery  of  the  possession,  therefore,  must  have 
been,  as  it  appears  to  have  been  in  all  its  circumstances, 
delivered  spontaneously  by  the  bankrupt,  and  cannot  be 
considered  otherwise  than  as  a  fraudulent  preference. 
[The  Chief  Judge^ — Would  it  not  be  new  to  hold  that 
an  act  was  a  fraudulent  preference  when  done  in  pur- 
suance of  a  prior  contract  which  was  not  itself-  a 
fraudulent  preference  ?  Did  not  Lord  Mansfield  in- 
timate an  opinion  to  the  contrary  of  such  a  proposition 
in  Mr.  Fordyce^s  case(b)'(\  It  has  been  decided  by 
many  authorities  that  the  taking  or  delivery  of  possession 
of  goods  even  by  the  owner  upon  the  eve  of  bankruptcy 
cannot  be  supported.  And  the  goods  in  this  case  were 
in  the  reputed  ownership  of  the  bankrupt  at  the  time  he 

(a)  2  Moo.  &  Rob.  517. 

(b)  Barman  w,  FUhtr,  1  Cowp.  123;  and  see  Vacfur  ▼.  Coeh,  1  B.& 
Ad.  145  i  Hunt  v.  Monim$r,  10  B.  &  C.  44. 
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became  bankrupt  (a)  by  filing  the  declaration  of  insol-        1847. 
vency.     They  cited  Lingard  v.  MessUer  (b).  ^^    ^^ 

Marjoridanib 

The  Chief  Judge. — Upon  the  materials  before  me,  I 
have  no  doubt  that  the  notice  given  to  the  insurance  offi- 
ces of  the  assignment  of  the  policies  was  valid,  and  that, 
as  to  the  policies,  the  petitioners'  security  is  good.  I 
should  have  been  of  the  same  opinion  as  to  the  furniture, 
plate,  &c.  if  the  bankrupt  had  left  the  house,  and  relin- 
quished the  physical  dominion  of  the  whole  to  Ghreenfield. 
At  present  my  only  doubt  is  as  to  the  nature  and  cha- 
racter of  the  possession  of  the  goods,  which  appears  to 
have  been  a  kind  of  mixed  possession  of  the  servants,  of 
the  bankrupt  and  the  servant  of  the  petitioners.  How 
was  any  one  to  know  that  the  person  employed  by  the 
petitioners  was  in  possession  ?  His  Honor  referred  to 
Darby  v.  Smith  {c)  and  Mcme  v.  Cadell(d). 

Mr.  Swanston  in  reply  on  this  point. 

The  Chief  Judge  thought  the  petitioners  entitled  to 
try  the  question  in  an  action,  the  terms  of  which  were 
then  settled. 

On  this  day  a  petition  came  on  to  be  heard  for  the        1848. 
compromise  of  the  matters  in  dispute,  and  an  order  was 
made  for  carrying  the  compromise  into  effect,  each  party 
paying  their  own  costs,  and  the  assignees'  costs  to  come 
out  of  the  estate. 

(a)  Tbii  metns  the  time  of  the  commiMion  of  the  act  of  bankruptcy,  not 
of  liming  of  the  fiat.    See  Fawatt  v.  Fiarne,  6  Q.  B.  20. 
(ft)  1  B.  &  C.  308,  319.  .(c)  8  T.  R.  82. 

(d)  1  Cowp.  232.    See  alio  £x  parte  Cattle,  3  M.  D.  &  De  G.  117. 
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1847. 


April  2\. 

May  26. 

A  creditor, 
whoie  proof  has 
beea  oeither 
admitted  nor  re- 
jected but  only 
adjoarned,  can- 
not be  beard  on 
bis  petition  to 
set  aside  the 
choice  of  as- 
signees. 

At  the  sitting 
for  the  choice  of 
assignees  under 
the  bankrupt's 
own  fiat,  all 
the  creditors  but 
two  appeared  by 
the  bankrupt's 
solicitor,  and 
the  proof  of  the 
two  was  ad- 
journed for  fur- 
ther evidence ; 
the  other  cre- 
ditors then  chose 
assignees,  and 
afterwards  the 
proof  of  the  two 
was  admitted 
on  further  evi- 
dence :  Held, 
su6ScieDt 
grounds  for  a 
new  choice. 


Ex  parte  THOMAS  MORSE  and  JAMES  MORSE, 
surviving  Executors  of  JOHN  MORSE,  deceased. 
—In  the  matter  of  ROBERT  LAYT. 

This  was  a  petition  of  creditors  to  set  aside  the  choice 
of  assignees,  and  for  the  admission  of  a  proof. 

The  petitioners  were  the  surviving  executors  of  one 
John  Morse,  who  was  a  brewer  at  Swaff  ham,  and  died 
in  August,  1830.  He  was  the  landlord  of  the  bankrupt, 
and  supplied  him  with  beer. 

The  petitioners  continued  the  business  as  executors, 
and  claimed  to  be  creditors  at  the  date  of  the  fiat  for 
316Z.  17*.  6rf. 

The  fiat  issued  on  February  3, 1847,  on  the  bankrupt's 
own  petition,  and  on  February  8  an  official  assignee 
was  appointed.  A  public  meeting  for  the  proof  of  debts 
and  choice  of  creditors'  assignees  under  the  fiat  was  held 
at  the  Court  of  Bankruptcy  on  the  26th  of  February, 
at  which  an  agent  of  the  petitioners  attended  to  prove 
on  their  behalf. 

A  deposition  of  debt  was  sworn  and  tendered  to  the 
Commissioner,  with  an  account  annexed,  setting  forth  the 
goods  supplied  by  the  petitioners  and  the  payments  made 
by  the  bankrupt  on  account  thereof,  (thereby  showing 
the  balance  of  316/.  17<.  6d,),  and  also  a  verified  extract 
from  the  petitioners'  books,  the  removal  of  which  would 
have  interfered  with  carrying  on  their  business  at  Swafi*- 
ham.  The  petitioners'  agent  also  produced  a  great  num- 
ber of  the  orders  given  -by  the  bankrupt  to  the  peti- 
tioners. 

The  bankrupt's  solicitor  objected  to  the  proof,  alleging 
(as  the  fact  was)  that  the  petitioners  bad  not  previously  to 
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the  bankruptcy  rendered  their  account  to  the  bankrupt       1B47. 
subsequently  to  the  month  of  August,  1844.  ^^  p^^^^ 

The  Commissioner  adjourned  the  proof  for  further  jndwSher. 
investigation,  whereupon  the  petitioners'  agent  applied 
to  the  Commissioner  to  admit  the  proof,  for  the  purpose 
of  enabling  the  petitioners  to  vote  in  the  choice  only,  or 
to  adjourn  the  choice  until  the  petitioners'  account  could 
be  fiilly  investigated. 

This  application  was  refused  by  the  Commissioneri 
and  two  of  the  creditors  present  were  chosen  and  ap- 
pointed creditors'  assignees,  and  accepted  such  appoint- 
ment, which  was  approved  of  and  confirmed  by  the 
Commissioner. 

The  petitioners  stated  by  their  affidavit  that  their  debt 
was  considerably  larger  in  amount  than  the  aggregate 
amount  of  the  debts  proved  by  other  creditors  of  the 
bankrupt  who  voted,  and  that  if  the  petitioners  had  been 
permitted  to  vote,  they  would  have  carried  and  controlled 
such  choice,  and  would  not  have  concurred  in  choosing 
the  present  assignees.  It  also  appeared  that  the  ere* 
ditors  who  voted  appeared  by  the  same  solicitor  as  the 
bankrupt. 

Mr.  Russell  appeared  in  support  of  the  petition.  April  21. 

Mn  Swansian,  for  the  assignees,  objected  that  the 
petitioners  could  not  be  heard  until  they  had  proved,  and 
that  as  their  proof  had  not  been  rejected,  the  part  of 
the  prayer  which  sought  its  admission  was  premature. 

Mr.  Russell  contri. 

The  Chief  Judge. — I  am  of  opinion  that  if  I  am  to 

K  K  2 
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1847.        disturb  this  choice^  as  to  which  I  give  no  opinion  at 

£x  parte      present,  I  can  only  do  so  at  the  instance  of  a  creditor 

an^awrther.    ^^^  ^^^  proved  Under  the  fiat,  and  I  cannot  at  present 

decide  on  the  questioil  of  proof.     The  petition  must 

stand  over  till  the  Commissioner  has  admitted  or  rejected 

the  proof. 

The  Commissioner  afterwards  admitted   the  proof, 
giving  the  following  judgment. 

In  this  case  Messrs.  Morse  8c  Co.  applied  at  the  first 
sitting  on  the  ^th  of  February  last  to  prove  their  debt, 
which  they  alleged  to  be  a  balance  of  816/.  17«.  6d.f 
and  of  which  they  produced  an  account,  commencing 
with  a  balance  as  agreed  in  August,  1844.  Morse  &  Co. 
were  brewers,  and  Layt  kept  a  public-house  as  tenant  to 
them.  It  was  objected  that  the  proof  ought  to  stand 
over  for  investigation  for  two  reasons,  first,  that  Messrs. 
Morse  &  Co.  had  not  rendered  any  account  to  the 
bankrupt  of  goods  sold  and  delivered  since  1844;  and 
secondly,  that  Messrs.  Morse  Sa  Co.  had  seized,  only 
fourteen  days  before  the  bankruptcy,  for  ten  years'  arrears 
of  rent,  and  had  not  at  that  time  rendered  any  account 
of  the  proceeds  of  their  seizure.  Both  these  facts  were 
admitted ;  but  it  was  answered  for  Messrs.  Morse  &  Co. 
that  the  debt  in  respect  of  which  they  sought  to  prove 
was  a  debt  for  goods  sold  and  delivered,  and  had  nothing 
to  do  with  the  debt  for  rent,  and  that  if  anything  wrong 
had  been  done  under  the  seizure  for  rent,  this  Court  had 
no  jurisdiction  to  redress  it,  but  that  redress  must  be 
sought  in  due  course  of  law  elsewhere.  In  this  latter 
argument  I  acquiesced;  but  I  thought  that,  having  regard 
to  the  admitted  irregularity  of  Messrs.  Morse  &  Co.  in 
not    aving  rendered  any  account  to  the  bankrupt  since 
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August,  1844,  considering  their  double  relation  to  him  of  1847. 
landlord  of  a  public-house  and  suppliers  to  that  house  of  ^^  ^ 
beer,  and  the  oppression  which  that  double  relation  jndMother. 
enabled  them  to  exercise,  and  having  regard  also  to  their 
having  seized  for  ten  years'  arrears,  as  to  which,  if  there 
had  been  any  impropriety,  they  would,  if  chosen  as- 
signees, have  to  contest,  on  behalf  of  the  creditors, 
the  propriety  of  their  own  conduct;  1  ought,  if  possible, 
to  take  such  steps  as  would  prevent  their  influencing 
the  choice  of  assignees,  and  I  directed  that  the  admis- 
sion ot  the  proof  should  stand  over,  without  prejudice, 
until  their  account  from  August,  1844,  till  then  un- 
examined, should  have  been  examined  in  the  official 
assignee's  office.  Messrs.  Morse  petitioned  the  Court  of 
Review,  and  the  Court  ordered  the  matter  to  stand  over 
till  this  Court  had  adjudicated  on  the  proof.  The  ques- 
tion of  proof  now  comes  before  me  again,  and  it  now 
appears  that  Messrs.  Morse's  account  was  correct,  so  far 
as  concerns  the  items  since  August,  1844;  but  that  the 
balance  of  August  was  incorrect  in  this  respect,  that  the 
rent  account  and  the  goods  account  had  been  originally 
blended,  and  that  the  effect  of  that  blending  was,  that 
all  rent  was  discharged  by  credits  in  the  general  account 
up  to  October,  1841,  and  that  by  such  arrangement 
both  parties  are  bound,  or  that,  on  that  day,  the  rent 
being  discharged,  Layt  was  debtor  for  a  large  sum  for 
goods  sold  and  delivered.  It  afterwards  occurred  to 
Messrs.  Morse  that  a  debt  for  rent  was  more  recoverable 
than  a  debt  for  goods,  so  they  shifted  the  account,  and  by 
redebiting  the  rent  in  a  new  and  distinct  account,  and 
withdrawing  the  debit  from  the  old  account,  they  di- 
minished the  balance  on  the  goods  account,  increasing  it 
on  the  rent  account.    This  however  they  had  no  right 
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1847.  to  do,  as  I  conceive,  even  with  the  consent  of  Layt, 
Ex  parte  because  by  so  doing  they  prejudiced  the  rights  of  third 
and  aDo^er.  Parties.  The  practical  result  is,  that  the  sum  which  they 
now  seek  to  prove  is  less  than  what  they  ought  to  prove, 
but  their  right  to  prove  the  larger  sum  being  a  right 
which  they  may  waive,  I  shall  now  admit  them  to  prove 
for  the  smaller  sum  of  316/.  17^.  6^.,  leaving  the  assignees 
to  contest  with  them  in  the  proper  Court  their  rights 
under  the  original  seizure  for  ten  years*  arrears  of  rent 
But  I  must  add,  that  I  consider  that  my  direction,  at  the 
first  sitting,  that  their  proof  should  stand  over  for  inves- 
tigation was  entirely  in  accordance  with  the  practice  of 
this  Court. 

• 

May  26.  The  petition  was  again  placed  in  the  paper  to  be 

disposed  of. 

Mr.  Russell  in  support  of  the  petition.  It  is  clear 
from  the  reasons  assigned  by  the  Commissioner,  that  the 
proof  ought  to  have  been  admitted,  and  that  the  peti- 
tioners have  been  excluded  from  voting  without  sufficient 
reason,  which  is  a  sufficient  ground  for  a  new  choice. 
But  another  ground  which  vitiated  the  proceeding,  is  the 
interference  of  the  bankrupt's  solicitor,  who,  in  fact, 
alone  directed  and  controlled  the  choice.  This  circum- 
stance would,  of  itself,  have  been  sufficient  ground,  under 
the  old  law,  for  setting  aside  the  appointment*  [The 
Chief  Judge, — I  am  disposed  to  think  that  the  absence 
of  any  party  sustaining  the  character  of  petitioning 
creditor  at  the  choice  is  not  without  materiality.]  There 
was  no  person  present  to  protect  the  interests  of  the 
creditors  at  the  choice.  As  the  official  assignee  now 
represents  the  estate,  there  is  no  reason  for  proceeding 
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at  once  to  the  choice  of  assignees  when  there  is  a  fair        ^^^7. 


ground  for  postponement.  £x  parte 

Moms 


The  Chief  Judge.— There  is  no  petitioning  creditor^ 
and  the  only  legal  agent  concerned  in  the  choice  was 
the  solicitor  of  the  bankrupt  by  whom  the  fiat  was  sued 
out.  The  fitness  of  the  assignees  is  not  impeached. 
The  point  is  a  short  one.    What  do  the  assignees  say  ? 

Mr.  SfMnstan,      The  Commissioner  adjourned  the 
proof  tendered  to  him,  because  it  required  investigation. 
Then,  the  proof  being  properly  adjourned,  the  Com- 
missioner was  bound  to  proceed  at  once  to  the  choice  of 
assignees.     In  Ex  parte  Butter  fill  {a)^  Lord  Eldon  said, 
*'  as  to  the  second  point,  it  frequently  happens  that  the 
accounts  of  creditors  are  in  that  unravelled  state  that  they 
are  not  prepared  to  establish  their  proofs,  but  the  pro- 
ceedings under  a  commission  are  not  stopped  on  that 
ground.     It  is  a  general  rule,  that  the  appointment  of 
assignees  will  not  be  disturbed  when  chosen  by  those 
who  can  make  immediate  proof,  although  those  who  may 
not  have  been  prepared  so  to  do  would  have  turned  the 
scale.     It  is  not  an  universal  rule,  though  almost  an 
universal  rule,  the  removal  of  assignees  being  matter  of 
subsequent  discretion  in  the  great  seal.     But  the  choice 
of  assignees  must  proceed,  because  however  few  the 
creditors  may  be,  and  taking  for  this  purpose  RashleigKs 
debt  to  be  bon&  fide,  the  proceedings  under  the  com- 
mission must  not  be  impeded.'' 

The  Chief  Judge. — That  was  said  before  there  were 
official  assignees. 

(d)  1  Rose,  195« 


and  anoiber. 
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1847.  Mr.  Swamton. — But  the  proceedings  are  as  much 

Ex  parte  impeded  now  as  they  were  then  by  the  adjournment  of 
aod  anoiber.  ^^^  choice.  There  was  no  more  inability  under  the  old 
system  than  under  the  present  to  protect  the  property, 
for  there  was  then  a  provisional  assignee.  There  were 
two  creditors  present,  and  these  represented  the  general 
body,  at  least  as  well  as  a  petitioning  creditor  could 
have  done. 

The  Chief  Judge.— I  proceed  on  the  ground  that  the 
fiat  here  was  sued  out  by  the  bankrupt  himself  and  not 
by  a  petitioning  creditor, — on  this  further  ground  that 
all  the  creditors  who  voted  at  the  choice  were  represented 
by  the  bankrupt's  solicitor,  who  in  that  character  had 
sued  out  the  fiat — on  the  farther  ground  that  from  the 
moment  of  the  adjudication  all  the  estate  is  now  vested 
in  the  official  assignee ; — ^and  lastly  on  the  ground  that 
the  petitioners  have  how  been  admitted  to  prove  for 
every  shilling  which  they  claimed  to  prove  at  the  meeting 
for  the  choice  of  assignees.     I  think  that  on  all  these 
grounds  together  the  choice  must  be  set  aside,  and  that 
there  must  be  a  meeting  for  a  new  choice.    If  improper 
persons  shall  be  chosen,  the  Commissioner  will  exercise 
his  disci*etion  in  rejecting  them.    The  costs  of  all  parties 
must  come  out  of  the  estate.    I  proceed  on  the  very 
special  circumstances  of  the  case. 
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1847. 


Ex  parte  WILLIAM  MARTIN.— In  the  matter  of 

WILLIAM  MARTIN. 

IHIS  case  came  on  upon  a  return  to  a  writ  of  habeas  A baDkmptwas 
corpus  sued  out  by  the  bankrupt,  who,  during  an  exami-  s^iihSon  ^  * 
nation  before  the  Commissioner  as  to  the  disposal  of  part  sbouW  robnS? 
of  his  property,  stated  that  he  had  sold  his  business,  (lease,  dWiaU>n"coart 
fixtures,  and  stock,  &c.)  for  140/.,  and  gave  this  money  in  wany  ofibe 
gold  to  his  brother  to  keep,  and  that  one  night  he  took  ^^  ^nil  aDtwer 

f  r*  B  make  to  their 

it  from  his  brother,  and  put  it  in  his  great-»coat  pocket  satisfaction. 

The  bankrupt 

behind;    that  he  then  took  a  seat  in  the  third  class  afterwards ap- 
Eastern  Counties  Railway  to  Edmonton,  and  when  he  the  Commis* 
got  to  his  lodgings  at  night  he  missed  the  money.     On  was  acting  in 
examination,  however,  he  admitted  that  he  had  that  night  of^t^fil^Vor'' 
supped  with'his  landlord  and  landlady,  and  had  not  said  L^I^i^i 
a  word  about  his  loss,  nor  had  in  fact  ever  mentioned  it  «""«w*m«» 

'  when,  It  ap- 

until  his  examination.  P»""^  Ul'i'** 

bad  not  filed 

The  Commissioner  considered  this  statement  unsatis-  ^\*  balance 

sheet  within  the 

factory,  and,  as  the  bankrupt  would  give  no  other,  com-  requisite  time, 

.the  Commis- 

mitted  him  to  the  custody  of  the  messenger,  to  be  brought  sioner  ad- 

jonroed  the  last 

up  before  a  Subdivision  Court  (a).  examination. 

The  bankrupt, 

(a)  The  followinff  are  the  enactmeDts  which  were  referred  to  in  the  "P««>  'b«*  occa- 

^  "  sion,  reiterated 

argument :  go  unsatbfac- 

9  0«>.  4,  c.  16, 8. 36,  "  It  shall  be  lawful  for  the  Commissioners,  by  writing  tory  statement, 

under  their  hands,  to  summon  any  bankrupt  before  them,  whether  such  bank-  ^^^T^^  ^ 

rupt  shall  have  obtained  his  certificate  or  not ;  and  in  case  he  shall  not  come  at  mitted,  with  an 

addition,  which 
the  Commis- 
sioner held  to  be  no  ground  for  his  discharge,  and  the  Commissioner  made  no  order  there- 
upon.   The  bankrupt  was  then  taken  back  to  custody.    H«/(/,  that  his  further  detention  was 
ilWal,  without  a  second  wanant. 

StnMM,  that  it  is  not  necessary  under  such  circumstances  that  the  bankrupt's  further 
statement  should  be  satisfactory  to  the  Commissioners  forming  the  Subdivision  Court,  but 
that  the  bankrupt,  answering  to  the  satisfaction  of  the  Commissioner  acting  in  the  prose- 
cution of  the  fiat,  ia  entitled  to  his  discharge. 

Qiuerc,  whether  under  the  present  law  a  commitment  until  the  bankrupt  shall  answer  to 
the  satisfaction  of  the  Commissioners  forming  the  Subdivision  Court,  or  any  of  the  Commis- 
sioners of  the  Court,  is  good. 

Affidavits  may  be  read  both  on  behalf  of  the  prisoner  and  of  those  opposing  his  discharge, 
en  a  return  to  an  habtai  corpus. 
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\^^  On  his  being  brought  up  accordingly  on  March  25, 

£z  parte      1847,  his  answers  again  proyed  unsatisfactory,  and  he  was 

Martin.  «        » 

the  time  by  them  appointed  (hafing  do  lawful  impedimeDt  made  known  to 
them  at  inch  time,  and  allowed  by  them),  it  shall  be  lawful  for  the  said  Com* 
misnoners,  by  warrant  under  their  hands  and  seals,  to  authorize  and  direct  any 
person  or  persons  they  shall  think  fit  to  apprehend  and  arrest  such  bankrupt, 
and  bnng  him  before  them ;  and  upon  the  appearance  of  such  bankrupt,  or 
if  such  bankrupt  be  present  at  any  meeting  of  the  said  Commissbneis,  it 
shall  be  lawful  for  them  to  examine  such  bankrupt  upon  oetb,  either  by 
word  of  mouth,  or  on  interrogatories  in  writing,  touching  all  matters  relating 
either  to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  disclose  any 
secret  grant,  conveyance,  or  concealment  of  his  lands,  tenements,  goods, 
money,  or  debts,  and  to  reduce  his  answers  into  writing,  which  examinatuw, 
so  reduced  into  writing,  the  said  bankrupt  shall  sign  and  subscribe;  and  if 
such  bankrupt  shall  refuse  to  be  sworn,  or  shall  refuse  to  answer  any  ques- 
tions put  to  him  by  the  said  Commissioners  touching  any  of  the  matten 
aforesaid,  or  shall  not  fully  answer  to  the  satisfaction  of  the  said  Commii- 
sioneiB  any  such  questions,  or  shall  refuse  to  sign  and  subscribe  his  exami- 
nation so  reduced  into  writing  as  aforesaid  (not  having  any  lawful  ob- 
jection allowed  by  the  said  Commissioners),  it  shall  be  lawful  for  the  said 
Commissioners,  by  warrant  under  their  hands  and  seals,  to  oomniit  him  to 
such  prison  as  they  shall  think  fit,  there  to  remain  without  bail  until  he  shall 
submit  himself  to  the  said  Commissioners  to  be  sworn,  and  full  answers 
make  to  their  satisfaction  to  such  questions  as  shall  be  put  to  him,  and  sign 
and  subscribe  such  examination." 

S.  39.  "  If  any  person  be  committed  by  the  Commissioners  for  refosiog 
to  answer,  or  for  not  folly  answering  any  question  put  to  him  by  the  said 
Commissioniers,  they  shall  in  their  wanant  of  commitment  specify  every 
such  question :  provided,  that  if  any  person  committed  by  the  Commis- 
sioners shall  bring  any  htb^at  cvrjnu  in  order  to  be  discharged  from  such 
oommitnient,  and  there  shall  appear  on  the  retain  of  such  kaUas  carpus  any 
insufficiency  in  the  form  of  the  warrant  whereby  such  person  was  com- 
mitted, by  reason  whereof  he  might  be  discharged,  it  shall  be  lawful  for  the 
Court  or  judge  before  whom  such  party  shall  be  brought  by  habeas  corpus, 
and  such  Court  or  judge  is  hereby  required,  to  commit  such  person  to  the 
same  prison,  there  to  remain  until  he  shall  conform,  unless  it  shall  be  shown 
to  such  Court  or  judge  by  the  party  committed  that  he  has  fully  answered 
all  lawful  questions  put  to  him  by  the  Commisuoners'^  or  if  such  persos 
was  committed  for  refusing  to  be  sworn,  or  for  not  signing  his  ezaminatioo, 
unless  it  shall  appear  to  such  Court  or  judge  that  he  bad  a  sufficient  reason 
for  the  same :  provided  also,  that  such  Court  or  judge  shall,  if  required 
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committed  to  Newgate  upon  a  warrant  dated  on  that  day,       ^^ 


and  which  was  as  follows :  Ex  parte 

Mabtxn« 

thereto  by  the  party  committed,  in  case  the  whole  of  the  examinatioBof  the 
party  so  committed  shall  not  have  been  stated  in  the  warrant  of  commit- 
ment, inspect  and  consider  the  whole  of  the  examination  of  such  party, 
whereof  any  sacfa  question  was  a  part ;  and  if  it  shall  appear  from  the  whole 
examination  that  the  answer  or  answers  of  the  party  committed  is  or  are 
satisfactory,  such  Court  or  judge  shall  and  may  order  the  party  so  committed 
to  be  discharged." 

1  &  3  Will.  4,  c.  66,  sect.  1,  after  providmg  for  the  constltntioD  of  the 
Court  of  Bankruptcy,  provides,  that  "  the  same  Court  shall  be  and  consti- 
tute a  Court  of  law  and  equity,  and  shall,  together  with  every  judge  and 
Commissioner  thereof,  have,  use,  and  exercise  ell  Ae  rights,  incidents,  and 
privileges  of  a  Court  of  Record,  or  judge  of  a  Court  of  Record,  and  all  other 
rights,  incidents,  and  privileges,  as  fully  and  to  all  intents  and  purposes  as 
the  same  are  used,  exercised,  and  enjoyed  by  any  of  his  Majesty's  Courts  of 
law  or  judges  at  Westminster." 

S.  6.  "  The  said  six  Commissioners  may  be  formed  into  two  Subdivision 
Courts,  consisting  of  three  Commissioners  for  each  Court,  for  hearing  and 
determining  the  matters  and  things,  and  making  the  examinations  herein- 
after referred  thereto,  and  all  refereDcee  or  adjonrnments  by  a  single  Com- 
missioner to  a  Subdivision  Court  by  virtue  of  this  act  shall  be  to  the  Sub- 
division Court  to  which  he  belongs,  unless  the  said  Commissioner,  in  case 
of  the  sickness  of  some  one  or  more  of  the  Commissioners  of  such  Sub- 
division Court,  or  other  snflcient  eauae,  shall  think  fit  othenriae  to  direct ; 
and  the  said  Subdivision  Courts  may  sit  either  in  public  or  private  as  they 
shall  see  fit,  unless  where  it  shall  be  otherwise  provided  by  this  act,  or  by 
the  rules  to  be  made  as  hereinafter  mentioned." 

S.  7.  "  In  every  bankruptcy  prosecuted  in  the  taid  Court  of  Bankmptey, 
it  shall  and  may  be  lawful  for  any  one  or  more  of  the  said  six  Commis* 
sioners  to  have,  perform,  and  execute  all  the  powers,  duties  and  authorities, 
by  any  act  or  acts  of  parliament  now  in  force  vested  in  Comnusuoners  of 
bankrupt,  in  all  respects  as  if  they  or  any  one  or  more  of  them  were  in  every 
instance  specially  aathorised  and  appointed  for  the  purpose  by  a  separate 
commission  under  the  great  seal  of  the  United  kingdom  of  Great  Britain 
and  Ireland :  provided  always,  that  no  single  CommiiBioner  shall  have 
power  to  commit  any  bankrupt  or  other  person  examined  before  him  other* 
wise  than  to  the  care  and  custody  of  a  messenger  or  other  officer  of  the  said 
Court,  to  be  by  him  detained  in  his  custody,  and  brought  up  before  a  Sub- 
division Court,  or  the  Court  of  Review,  within  three  days  after  such  com- 
mitment, for  which  purpose  one  of  such  Courts  shall  be  forthwith  assem- 
bled, and  to  which  Court  such  examination  shall  be  adjourned." 
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1847.  **  In  the  matter  of  WiUiam  Martin,  a  bankrupt 

J^^  "  At  the  Court  of  Bankruptcy,  Basinghall  Street,  in 

Kx  parte 

Martin.  the  City  of  London,  the  25th  day  of  March,  1847 : 

^'  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  19th 
day  of  February,  1847,  and  directed  to  her  Majesty's 
Court  of  Bankruptcy,  was  duly  issued  against  WiUiam 
Martin,  of  No.  10,  Skinner  Street,  Somers  Town,  in 
the  parish  of  St.  Pancras,  in  the  county  of  Middlesex, 
grocer  and  tea  dealer,  which  said  fiat  was  duly  filed  and 
entered  of  record  in  the  said  Court,  and  the  said  WiUiam 
Martin  hath  been  duly  adjudged  a  bankrupt  thereunder: 
And  whereas  the  said  WiUiam  Martin  did,  on  the  SSnd 
day  of  March,  1847,  surrender  himself  to  Edward  Gaul- 
bum,  Serjeant  at  Law,  one  of  the  Commissioners  of  the 
said  Court  authorized  to  proceed  in  the  said  fiat,  and 
did  make  and  sign  the  declaration  pursuant  to  the  statute 
in  that  behalf:  And  whereas  the  said  Edward  Gtmlr 
bum,  in  the  execution  of  the  powers  and  authority  given 
to  him  by  the  several  statutes  made  and  now  in  force 
concerning  bankrupts,  did  proceed  to  examine  the  said 
WiUiam  Martin  concerning  matters  touching  his  estate 
and  effects,  and  propounded  certain  questions  to  the  said 
WiUiam  Martin :  And  whereas  the  answers  given  by 
the  said  WiUiam  Martin  to  the  said  questions  having 
been  unsatisfactory  to  the  said  Edward  Ooulbum,  he, 
the  said  Edward  Chmlbum,  by  his  warrant  under  his 
hand  and  seal,  bearing  date  the  S2nd  day  of  March, 
1847,  did  duly  commit  the  said  WiUiam  Martin  to  the 
care  and  custody  of  James  Cooper,  one  of  the  messengers 
of  the  Court  of  Bankruptcy,  to  be  brought  up  before  a 
Subdivision  Court:    And  whereas    the   said   WiUiam 
Martin  having  been  this  day  so  duly  brought  by  the 
said  James  Cooper  before  us,  John  Samuel  Martin  Fonr 
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blangue  and  Edward  Holroyd,  Esqrs.^   and  Edward       1847. 


GouUntm,  Serjeant  at  Law,  Commissioners  of  the  Court 

of  Bankruptcy,  whose  names  and  seals  are  hereunto      Martin, 

affixed,  constituting  a  Subdivision  Court,  we  proceeded 

to*  examine  t)ie  said  William  Martin  touching  matters 

concerning  his  estate  and  effects,  and  he,  the  said  WiU 

Uam  Martin,  having  duly  made  and  signed  the  decla* 

ration  pursuant  to  the  statute  in  that  behalf  made  and 

provided,  we,  in  the  execution  of  the  powers  and  autho* 

rities  given  and  granted  by  the  several  acts  made  and 

now  in  force  concerning  bankrupts,  did  cause  several 

questions  to  be  propounded  to  the  said  William  Martin, 

which  questions  are  hereinafter  stated  in  the  examination 

of  the  bankrupt  hereinafter  set  forth,  to  which  questions 

so  put  to  him  the  said  William  Martin  gave  the  several 

following  answers  thereto  set  forth  respectively  herein^ 

after  in  the  said  examination  of  the  said  bankrupt,  which 

examination  is  as  follows ;  that  is  to  say,** 

[The  warrant  then  set  out  the  questions  and  answers 
verbatim,  and  proceeded  as  follows :] — 

**  Which  answers  of  the  said  William  Martin  not 
being  satisfactory  to  us  the  said  Commissioners,  these  are 
therefore  to  will,  require,  and  authorize  you  immediately 
upon  the  receipt  hereof  to  take  into  your  custody  the 
body  of  the  said  William  Martin,  and  him  safely  to  con-* 
vey  to  her  Majesty's  prison  of  Newgate,  and  him  there 
to  deliver  to  the  keeper  of  the  said  prison,  who  is  hereby 
required  and  authorized  by  virtue  of  the  statutes  afore« 
said  to  receive  the  said  WUliam  Martin  into  his  custody^ 
and  him  safely  to  keep  and  detain  without  bail  or  main- 
prize  until  such  time  as  he  shall  submit  himself  to  us  or 
to  any  of  the  Commissioners  of  the  said  Court  of  Bank- 
ruptcy, and  full  answer  make  to  our  or  their  satisfactioa 


Martin. 
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1 847.       to  the  questions  so  put  to  him  by  us  as  aforesaid,  and  for 
Ex  parte      ^  doing  this  shall  be  your  sufficient  warrant." 

The  bankrupt  made  an  affidavit,  whereby  he  deposed 
that  on  the  S6th  of  April,  1847,  he  was  taken  (being 
then  in  custody)  before  Mr.  Commissioner  Shepherd  at 
the  Court  of  Bankruptcy,  when  and  where  he  was  re- 
quested to  sign  and  did  sign  a  declaration,  such  as  is  now 
usually  signed  by  bankrupts  in  lieu  of  an  oath  prior  to 
their  examination;  that  after  signing  such  declaration* 
Mr.  Commissioner  Shepherd  asked  him  if  he  had  any 
additional  statement  to  make  concerning  the  loss  of  the 
money,  meaning  thereby  the  loss  of  140/.,  mentioned 
and  referred  to  in  the  warrant  of  his  committal  to  New* 
gate  aforesaid  by  the  Subdivision  Court,  when  he  re- 
plied he  had  an  additional  statement  to  make  respect- 
ing the  loss  of  the  money ;  that  he  then  stated  to  Mr. 
Commissioner  Shepherd^  as  such  additional  statement, 
that  he  had  remembered,  since  his  committal  to  prison, 
that  he  had  informed  his  brother  of  the  loss  of  the  money 
about  ten  days  after  the  loss  thereof,  and  which  circum- 
stance he  did  not  remember  when  he  was  before  the  Sub- 
division Court ;  that  Mr.  Commissioner  Shepherd  then  in- 
quired of  him  if  that  was  all  he  had  to  say  in  addition  to 
his  former  statement  before  the  Subdivision  Court,  and 
that  he  said  it  was  all  he  had  to  say  in  addition  to  such 
former  statement;  and  that  Mr.  Commissioner  Shepherd 
then  said  it  did  not  alter  the  case.  That  the  counsel 
appearing  for  the  assignees  then  applied  to  Mr.  Com- 
missioner Shepherd  to  recommit  the  bankrupt  to  New- 
gate, when  Mr.  Commissioner  Shepherd  said,  after  con- 
sulting another  Commissioner  on  the  subject,  he  should 
not  recommit,  whereupon  the  bankrupt*s  counsel  ap- 
plied to  Mr.  Shepherd  to  order  his  discharge  from 
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custody,  but  that  Mr.  Commisnoner  Shepherd  said  be        1847. 
should  neither  discharge  nor  recommjt^  and  the  bank-      gP^ 
rupt  was  thereupon  taken  back  to  Newgate  upon  the      Mabtw. 
original  warrant  of  commitment^  and  had  since  remained 
there. 

On  the  3rd  of  May  he  was  brought  up  upon  a  habeoi 
corpus  before  Mr.  Justice  Erie,  when,  after  argumentf 
he  was  remanded  (a). 

He  then  obtained  another  writ  of  habeas  carpus^  upon 
which  he  was  now  brought  before  his  Honor  the  Chief 
Judge,  sitting  as  Vice-chancellor, 

Mr.  Swanston  and  Mr.  Sturgeon  for  the  bankrupt 
proposed  to  read  his  affidavit. 

Mr.  Bacon  and  Mr.  Duncan  for  the  assignees  ob- 
jected that  the  Court  could  only  look  to  the  return 
to  the  writ. 

Mr.  Swanston  said  that  in  CoamiMs  case{b)  an  affi- 
davit was  read,  and  the  point  had  been  expressly  raised 
and  settled  in  Ex  parte  Lampon  (c),  where  the  Lord 
Chancellor  said  ^*  affidavits  may  certainly  be  read  to  show 
facts  not  apparent  on  the  face  of  the  warrant,  otherwise 
there  would  be  nothing  to  prevent  Commissioners  from 
making  up  a  warrant  stating  the  facts  incorrectly,  or 
altogether  omitting  them  ;  and  as  London  Commis* 
sioners  are  judges  of  record  (1  &  S  WiU,  4,  c.  £6,  s.  1), 
they  would  not  be  liable  to  an  action  for  so  doing.'* 

Mr.  Bacon  said  that  the  application  there  was  to  the 

(a)  See  ExparU  Martin,  11  Jan8t,d69.  (c)  1  Mont.  &  Ayr.  249. 

(6)  S  Ron,  396. 
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1847.       jurisdiction  in  bankruptcy,  and  not  to  the  Court  of 
^pl^e      Chancery. 

Martin. 

The  Vice-Cham  CELLOR  held  that  the  affidayit  might 
be  readj  but  said  that  if  the  assignees  wished  for  time 
to  answer  it,  his  Honor  was  ready  to  hear  an  application 
for  the  purpose. 

Mr.  Bacon  said  that  an  affidavit  on  the  part  of  the 
assignees  had  been  read  in  the  Court  of  Queen's  Bench 
on  the  former  application,  and  if  that  affidavit  were  al- 
lowed to  be  read  in  evidence  now,  the  assignees  were 
willing  that  the  case  should  proceed.  The  deponent 
who  had  made  the  affidavit  was  now  in  Court. 

The  Vice-Chancellor  said  that  the  best  way  would 
be  to  treat  the  application  as  one  in  bankruptcy  as  well 
as  to  him  as  Vice-Chancellor,  and  that  then  the  affidavit 
might  be  resworn  in  Court  before  the  Chief  Registrar  of 
the  Court  of  Bankruptcy. 

The  affidavit  was  resworn,  as  follows : — 
In  Bankruptcy. 

Jame$  William  Walsh^  of  No.  68,  Lincoln's  Inn 
Fields,  in  the  county  of  Middlesex,  Gentleman,  the  soli- 
citor to  the  assignees  of  the  estate  and  efifects  of  Wil- 
liam Martin^  late  of  No.  10,  Skinner  Street,  Somers' 
Town,  in  the  parish  of  St.  Pancras,  in  the  said  county 
of  Middlesex,  grocer  and  tea  dealer,  a  bankrupt,  maketh 
oath  and  saith,  that  on  the  19th  day  of  February  last  a 
fiat  in  bankruptcy  was  duly  awarded  and  issued  against 
the  said  William  Martin,  under  which  he  was  duly 
declared  and  adjudged  a  bankrupt :  and  this  deponent 
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further  saith^  that  on  the  22d  day  of  March  last  the  ^^^^* 
said  William  Martin  surrendered  himself  under  the  said  ex  parte 
fiat  to  Edward  Goulbum,  Serjeant  at  Law,  one  of  the 
Commissioners  of  Her  Majesty's  Court  of  Bankruptcy, 
and  was  thereupon  examined  touching  his  estate  and 
efiects ;  but  the  answers  of  the  said  William  Martin  to 
the  questions  propounded  to  him  by  the  said  Edward 
GauJbum^  as  such  Commissioner  as  aforesaid,  being  un- 
satisfactory, the  said  Edward  Goulbum,  by  a  warrant 
under  his  band  and  seal,  committed  the  said  William 
Martin  to  the  custody  of  James  Cooper,  one  of  the 
messengers  of  the  said  Court  of  Bankruptcy,  to  be 
brought  up  pursuant  to  the  statute  before  a  Subdivision 
Court  to  be  summoned  for  that  purpose :  and  this  de- 
ponent further  saith,  that  on  the  25th  day  of  March 
last,  the  said  William  Martin  being  then  in  the  custody 
of  the  said  James  Cooper  under  the  said  warrant  of  the 
said  Edward  Goulburn,  was  brought  before  John  Sa- 
muel Martin  Fonblanque  and  Edward  Holroyd,  Esqrs., 
two  of  the  Commissioners  of  the  said  Court  of  Bank- 
ruptcy, and  the  said  Edward  Goulbum,  sitting  as  a 
Subdivision  Court  in  bankruptcy ;  and  the  said  William 
Martin  being  then  examined  touching  his  estate  and 
efiects,  and  his  answers  to  the  questions  propounded  to 
him  by  the  said  Court  being  unsatisfactory  to  the  said 
Court,  the  said  William  Martin,  pursuant  to  the  statutes 
in  that  behalf,  was  committed  to  her  Majesty's  gaol  of 
Newgate :  and  this  deponent  further  saith,  that  on  or 
about  the  S4th  day  of  April  last  a  warrant  under  the 
hand  and  seal  of  the  said  Edward  Holroyd  was,  as  this 
deponent  has  been  since  informed,  granted,  directed  to 
the  keeper  of  her  Majesty's  said  gaol  of  Newgate,  re- 
quiring the  said  keeper  to  bring  the  body  of  the  said 
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1847.        William  Martin  before  Henry  John  Shepherd^  Esq., 


Ex  parte 


a  Commissioner  of  the  said  Court  of  Bankruptcy,  on  the 
Martin,  ggth  day  of  April  last,  to  pass  bis  last  examination  pur- 
suant to  the  statute :  and  this  deponent  further  saith, 
that  the  said  warrant  was  obtained  and  granted  without 
the  knowledge,  direction,  consent  or  authority  of  this 
deponent,  or  of  the  said  assignees,  and  this  deponent  or 
the  said  assignees  were  not  informed,  and  did  not  know 
that  the  said  William  Martin  would  be  so  brought  up 
until  the  morning  of  the  said  26th  day  of  April  last, 
when  this  deponent  saw  the  said  William  Martin  in 
Court,  and  inquired  how  he  came  there :  and  this  depo- 
nent further  saith,  that  the  said  William  Martin  did  not 
file  his  accounts  and  balance  sheet  within  the  time  pre- 
scribed by  the  rules  of  the  said  Court  of  Bankruptcy^ 
the  said  accounts  not  having  been  filed  until  the  S4th 
day  of  April  last ;  and  this  deponent  further  saith,  that 
the  said  William  Martin^  pursuant  to  the  said  warrant, 
was  brought  before  the  said  Henry  John  Shepherd,  as 
a  Commissioner  of  the  said  Court  of  Bankruptcy,  on  the 
26th  day  of  April  last,  being  the  day  named  in  the  Lon- 
don Gazette  upon  which  the  said  WiUiam  Martin,  pur- 
suant to  the  statutes,  should  make  his  second  surrender 
and  appear  to  pass  his  last  examination,  when  this  de- 
ponent, on  behalf  of  the  assignees,  declined  to  examine 
the  said  William  Martin  or  put  any  questions,  and  pro- 
tested against  the  said  William  Martin  being  examined 
or  having  any  questions  put  to  him ;  and  Mr.  Duncan, 
who  appeared  as  the  counsel  for  the  said  assignees,  did 
not  put  any  questions  to  or  examine  the  said  William 
Martin,  but,  on  the  contrary,  frequently  protested  against 
any  questions  being  then  put  to  him,  as  the  said  William 
was  not  then  entitled,  by  the  rules  of  the  said 
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Court  of  Bankruptcy  to  pass  his  last  examination^  or  to  1847. 
be  heard  thereon,  as  his  accounts  and  balance  sheet  had  ^^  ^ 
not  been  duly  filed :  and  this  deponent  further  positively  Marhn. 
saith,  that  the  said  Henry  John  Shepherd  did  not  exa- 
mine the  said  William  Martin  or  put  any  question  to 
him,  but,  at  the  instance  of  Mr.  Sturgeon,  who  then  ap- 
peared as  the  counsel  for  the  said  William  Martin,  the 
said  William  Martin  signed  the  usual  statutory  decla- 
ration, and  the  said  Mr.  Sturgeon  then  proposed  to  exa- 
mine the  said  William  Martin  himself,  but  the  said 
Henry  John  Shepherd  refused  to  allow  the  same.  The 
said  Mr.  Sturgeon  then  stated  that  the  said  William 
Martin  had  a  statement  to  make  which  would  materially 
yary  the  examination  upon  which  the  said  William 
Martin  had  been  committed,  and  which,  he  submitted, 
would  induce  the  said  Henry  John  Shepherd  to  dis- 
charge the  said  William  Martin  out  of  custody:  the 
said  Henry  John  Shepherd  upon  this  stated  to  the  said 
William  Martin  that  he  would  listen  to  and  hear  any 
voluntary  statement  the  said  William  Martin  had  to 
make,  but  that  he  the  said  Henry  John  Shepherd  should 
not  urge  him  to  make  any  statement,  or  ask  him  any 
question,  or  in  any  manner  examine  him.  The  said  TFil- 
Ham  Martin  thereupon,  at  the  instance,  and  by  the  desire 
and  request  of  the  said  Mr.  Sturgeon,  repeated  the  state- 
ment he  had  made  before  the  Subdivision  Court,  varying 
it  in  one  particular  only,  namely,  by  stating  that  he  had 
mentioned  the  alleged  loss  of  the  money  to  his  brother 
about  a  fortnight  after  he  alleged  the  loss  took  place : 
the  said  Henry  John  Shepherd  having  heard  the  state- 
ment, and  also  an  address  from  the  said  Mr.  Sturgeon 
bn  behalf  of  the  said  William  Martin,  urging  the  said 
William  Martinis  discharge,  again  repeated  that  he 
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1847.        should  not  ask  the  said  William  Martin   any  ques- 

^^''^^       tions.  as  he  concurred  in  the  decision  of  the  said  Sub- 
Ex  paite  ' 

MARTtN.  division  Court,  and  should  not  make  any  order  for  the 
discharge  of  the  said  William  Martin  as  prayed  by  the 
said  Mr.  Sturgeon^  or  any  other  order  in  the  matter; 
and  no  question  was  asked  by  the  said  Commissioner  or 
the  said  assignees,  or  by  their  counsel,  or  by  this  depo- 
nent on  their  behalf,  neither  was  the  said  William  Mar- 
tin examined  by  the  said  Commissioner,  or  by  the  said 
assignees,  or  by  their  solicitor  or  counsel :  and  this  de- 
ponent further  saith,  the  paper  writing  hereunto  an- 
nexed and  marked  with  the  letter  (A),  is  a  true  copy  of 
the  memorandum  of  the  proceedings  on  the  said  26th 
day  of  April  last,  as  filed  in  the  Court  of  Bankruptcy 
with  the  proceedings  under  the  said  fiat :  and  this  depo- 
nent further  saith,  that  the  said  WilUam  Martin,  on  the 
occasion  of  his  being  examined  by  the  said  Edward 
Goulbum  on  the  said  S2d  day  of  March  last,  in  reply  to 
the  following  questions,  that  is  to  say,  '  What  further 
step  did  you  take  ? '  replied  as  follows,  that  is  to  say, 
'  I  did  not  take  any  further  step :  the  clerk  said  a 
similar  circumstance  had  occurred  to  a  gentleman  about 
a  week  or  ten  days  after  I  mentioned  it  to  my  brother 
BOiA  Allen:*  and  this  deponent  further  saith,  that  the 
said  question  and  answer  are  set  forth  in  the  herein* 
before  mentioned  warrant  of  the  said  Edward  GouOmm. 
The  following  was  the  Memorandum  of  the  Commis* 
sioner  on  the  proceedings : — 

'*  In  the  Court  of  Bankruptcy. 

'*  Basinghall  Street,  London,  26th  day  of  April,  1847. 

''  Before  Mr.  Commissioner  Shepherd. 

"  In  the  matter  of  William  Martin,  of  No.  10, 
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Skinner  Street,  Somers*  Town,  in  the  Parish        1^47. 
of  St.  Pancras,  in  the  County  of  Middlesex,      ^^  ^^^^ 
Grocer  and  Tea  Dealer,  a  Bankrupt. 

**  Memorandum.  Whereas  the  said  William  Martin^ 
the  person  against  whom  the  fiat  now  in  prosecution  was 
awarded  and  issued,  being  in  custody  by  virtue  of  a  war- 
rant of  commitment  under  the  hands  and  seals  of  three 
of  the  Commissioners  of  the  Court  of  Bankruptcy,  sit- 
ting as  a  Subdivision  Court,  whereby  he  was  committed 
to  her  Majesty's  gaol  of  Newgate,  and  this  being  the 
day,  pursuant  to  notice  in  the  London  Gazette,  for  hear- 
ing the  bankrupt's  last  examination,  the  said  William 
Martin  was  brought  up  before  me  by  warrant  under  the 
hand  and  seal  of  Edward  Holroydy  Esq.,  one  of  the 
Commissioners  of  the  Court  of  Bankruptcy,  according 
to  the  statutes  in  that  case  made  and  provided:  and 
whereas  it  appeared  to  me  that  the  said  bankrupt  had 
not  filed  his  balance  sheet  within  the  time  required  by 
the  rules  of  Court,  I  did  adjourn  the  last  examina- 
tion  of  the  said  bankrupt  until  Thursday  the  6th  day 
of  May  next,  at  two  o'clock  in  the  afternoon :  and 
whereas  the  said  William  Martin  having  been  heard  by 
me,  reiterated  the  same  statement  which  he  made  to  the 
three  Commissioners  sitting  as  a  Subdivision  Court  as 
aforesaid,  with  the  sole  addition  that  he  had  communis 
Cated  the  fact  of  his  loss  to  his  brother  a  fortnight  after 
it  had  happened,  and  showing  no  sufficient  cause  why  I 
should  discharge  him,  whereupon  I  did  not  make  any 
order  in  the  matter.    H,  J.  Shepherd." 

Mr.  Swamton  and  Mr.  Sturgeon  for  the  bankrupt. 
The  warrant  set  out  in  the  return  is  bad,  for  it  does  not 
show  that  the  Subdivision  Court  was  properly  constituted^ 
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1847.  Moreover  it  ought  to  set  out  the  whole  of  the  exami- 
Ez  parte  nc^tionSf  Es  Well  that  before  the  Commissioner,  to  whom 
Mahtif,  ^jjg  answers  were,  in  the  first  instancei  unsatisfactory, 
as  that  before  the  Subdivision  Court.  The  conclusion 
of  the  warrant  is  also  badj  for  the  Subdivision  Court  had 
no  authority  to  commit  the  bankrupt  until  he  should 
submit  ''  to  us  or  to  any  of  the  Commissioners  of  the 
said  Court  of  Bankruptcy,  and  full  answer  make  to  our 
or  their  satisfaction,  to  the  questions  so  put  to  him  by 
us  as  aforesaid,'*  these  not  being  the  words  of  the  acts, 
which  only  require  that  he  shall  answer  such  questions 
*^  as  shall  be  put  to  him."  Under  the  present  law,  it 
is  ^sufficient  if  the  answer  be  satisfactory  to  the  Com- 
missioner acting  in  the  prosecution  of  the  fiat,  for  he 
has  now  all  the  authority  (except  that  of  commitment.to 
Newgate)  which  the  three  Commissioners  had  under 
the  old  law.  Independently  of  these  fatal  objections, 
the  bankrupt  must  be  discharged,  because  the  warrant 
cannot  be  considered  as  setting  out  the  grounds  on 
which  the  bankrupt  is  now  in  prison,  there  having  been, 
since  the  execution  of  the  warrant,  a  subsequent  exami- 
nation, and  the  unsatisfactory  answers  to  this  last  exa- 
mination being  the  reason,  or  some  of  the  reasons,  for 
the  bankrupt's  remand.  There  ought  to  have  been  a 
fresh  warrant,  so  that  the  whole  cause  of  th^  prisoner's 
detention  might  appear  on  the  return.  This  was  ex- 
pressly decided  by  Lord  Eldon  in  Coomhe's  catena), 
and  BrcwiCs  case  (i).  They  also  referred  to  Crowteg's 
case  (c). 

Mr.  Bacon  and  Mr.  Duncan  for  the  assignees.    Mr; 

(a)  a  Roae,  396.  (c)  Buck,  W4,  and  9  Swinst  1. 

(6)  2  RMe,  400. 
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Commissioner  Shepherd  had  no  power  when  sitting  alone        1847. 
to  examine  the  bankrupt  on  this  subject^  which  was  the       ^^  ^^ 
ground  of  his  committal  by  the  Subdivision  Court.    The      ^^"nN. 
bankrupt   was   brought  up   for   his  last   examination 
before  that  learned  Commissioner,  but  according  to  the 
rules  in  bankruptcy  he  was  not  entitled  to  pass  his  last 
examination.     He  then  volunteered  a  statement.    That 
circumstance  could  make  no  difierence  as  to  his  re- 
maining in  the  custody  to  which  he  had  been  committed 
by  the  Subdivision  Court,  and  from  which  no  single 
Commissioner  had  power  to  discharge  him.    Mr.  Justice 
^le  expressed  his  opinion  that  the  prisoner  could  not 
be  discharged  except  by  the  Subdivision  Court.    The 
following  reasons  given  by  that  learned  judge  for  the 
'  prisoner's  remand  are,  we  submit,  unanswerable :   ^'  I 
think  there  is  nothing  in  any  of  these  objections.     The 
Subdivision  Court  is  a  Court  of  Record ;  it  is  quite  suffi- 
cient that  the  warrant  states  that  it  was  made  by  such  a 
Court,  without  showing  how  it  was  constituted.     It  is  to 
all  intents  and  purposes  a  valid  Court,  and  it  was  quite 
unnecessary  to  state  by  what   process  it  was  called 
together;  the  warrant,  therefore,  shows  sufficient  juris- 
diction, and  it  was  unnecessary  to  state  that  the  Com- 
missioners were  summoned.     The  chief   question  is, 
whether  or  not  the  warrant  ought  to  have  shown  the 
former  examination,  which  took  place  before  the  single 
Commissioner,  and  before  the  Subdivision  Court  was 
summoned,  and  it  was  said  we  ought  to  have  it  shown 
what  was  the  examination  before  such  Commissioner. 
But  we  are  dealing  here  with  the  commitment  of  the 
Subdivision  Court.     They  were  bound  to  form  their  own 
opinion  of  the  conduct  of  the  bankrupt,  and  if  they  had 
allowed  their  minds  to  be  prejudiced  by  what  had  taken 
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iS47.        place  at  another  timey  they  would  not  have  done  their 
£x  pane      duty.     The  bankrupt  is  committed  upon  their  warranty 
and  they  were  right  in  not  setting  out  an  examination 
that  did  not  take  place  before  them.     Then  it  is  said  the 
return  should  have  set  out  what  took  place  on  the  sub- 
sequent examination  before  the  single  Commissioner; 
but  the  commitment  is,  that  he  be  kept  in  Newgate  until 
he  shall  full  answer  make  to  their  satisfaction,  following 
the  terms  of  sect.  36  of  6  Geo.  4,  c.  16.     It  is  therefore 
a  continuing  commitment,  to  be  removed  only  when  he 
makes  satisfactory  answer,  and  what  took  place,  there- 
fore, upon  the  last  occasion  before  the  Commissioner  had 
nothing  whatever  to  do  with  the  case.     He  was  merely 
asked  if  he  had  anything  to  add,  and  on  making  some 
answer,  he  is  told  that  his  answer  is  not  satisfactory ;  it 
seems  to  me,  therefore,  that  there  was  no  occasion  for 
any  allusion  to  this  proceeding.     The  statement  made  by 
the  bankrupt  I  think  was  unsatisfactory ;  for  though  a 
story  may  be  uncontradicted  by  witnesses,  it  may  be  so 
unsatisfactory  and  improbable  on  the  face  of  it  as  to 
deserve  no  credit.     There  was  quite  ground  enough  for 
the  Commissioner  saying  the  statement  was  unaatisfac* 
tory  (a)."    [The  Vice  Chancellor.  It  is  a  very  important 
question  whether  a  man  cannot  be  discharged  from 
prison  without  the  concurrence  of  three  minds.]     Under 
the  old  bankrupt  law  it  was  necessary  that  the  three  Com** 
missioners  should  agree  in  committing  or  discharging  a 
person,  and,  therefore,  when  we  now  insist  that  no  power 
but  that  of  the  Subdivision  Court  can  commit  or  dischargei 
we  are  maintaining  no  new  proposition.    We  insist  that 
Mr.  Commissioner  Shepherd  had  no  power  to  discharge 
the  prisoner,  even  if  he  had  examined  him,  but  we  also 
deny  that  the  Commissioner  did  in  fact  examine  him^ 

(a)  1 1  Jurist,  369. 


CASES  IN  BANKRUPTCY.  501 

In  Cocmbe's  case  (a)^  the  Commissioners,  who  had  power  1847. 
to  examine  the  bankrupt,  sent  him  back  on  a  second  and  ^^  ^ 
illegal  warrant.  The  bankrupt  then  was  brought  up  Martim. 
for  the  specific  purpose  of  being  examined  on  the  matters 
which  formed  the  subject  of  his  commitment.  In  Re 
Lord  (b)y  it  was  decided  by  the  Court  of  Exchequer  that 
the  conclusion  of  the  warrant  adopted  in  the  present  case 
was  sufficient,  and  the  point  had  been  already  decided 
in  Ex  parte  Dauncey  (c),  notwithstanding  the  same 
objection  was  taken  in  those  cases  as  has  been  suggested 
now.  The  Commissioner  here  would  not  examine  the 
bankrupt,  and  would  make  no  order,  and,  therefore, 
there  cannot  be  considered  to  have  been  any  recom- 
mitment or  remand.  The  prisoner  was  permitted  to  be 
absent  from  the  walls  of  the  prison  for  a  temporary 
purpose  unconnected  with  the  subject  of  his  commitment, 
but  was  never  out  of  custody  under  the  warrant,  nor  did 
anything  occur  to  change  the  authority  under  which  he 
was  detained. 

The  Chief  Judge. — My  impression  is  that  it  is  not 
necessary  that  the  bankrupt's  further  examination  in 
such  circumstances  as  those  of  the  present  case  should 
be  satisfactory  to  three  Commissioners,  or  to  a  Sub* 
division  Court,  but  that,  on  submitting  to  be  examined 
by  the  Commissioner  to  whose  particular  jurisdiction  the 
fiat  belongs^  and  answering  to  his  satisfaction,  the  bank*> 
nipt  is  entitled  to  his  discharge,  and  that  it  is  competent 
to  that  Commissioner  to  discharge  him. 

If  this  view  of  the  case  be  correct,  and  being  a  vieW 
in  favor  of  freedom,  it  is  that  which  in  a  case  of  am- 
biguity (if  ambiguity  there  be)  ought  to  be  preferredj 

(A)  2  KoM,  396.  (6)  11  Jurist,  186.  (c)  12  M.  k  W.  271. 


508  CASES  IN  BANKRUPTCY. 

1 847.       then  I  doubt  much  the  legality  of  the  warranty  because 
J"^"""^^       the  words  of  the  commitment  are.  "  until  such  time  as 

Ex  ptrte 

Martin.  he  shall  submit  to  U89  or  to  any  of  the  Commissioners 
of  the  said  Court  of  Bankruptcy^  and  full  answer  make 
to  our  or  their  satisfaction." 

It  is  not  necessary^  howeyer^  for  me  to  decide  that 
question^  and  I  avoid  deciding  it,  for  I  am  of  opinion 

that  the  bankrupt  having  appeared  before  Mr.  Commis- 
sioner Shepherd,  and  having  submitted  to  be  examined 
(although  not  brought  thither  for  that  purpose)  upon  the 
subject)  for  not  answering  with  respect  to  which  he  had 
been  committed,  and  Mr«  Shepherd  having  been  willing 
to  receive,  and  having  sat  there  to  receive,  such  further 
information  as  the  bankrupt  was  willing  to  give  (though 
I  do  not  say  whether  he  might  or  might  not  have  de- 
clined to  receive  it),  I  am  of  opinion  that  in  this  state  of 
circumstances,  according  to  CoemMs  caee{a),  and  BrwnC$ 
ca8e{b)y  and  independently  of  those  authorities,  upon 
the  reason  and  good  sense  of  the  matter,  there  ought  to 
be  a  record  of  that  examination, — a  proposition  to  which 
I  feel  confident  that  Mr.  Commissioner  Shepherd  would 
have  aooeded  had  his  attention  been  called  to  it. 

I  think  the  bankrupt  must  be  discharged,  therefore, 
on  the  return  to  the  habeas  corpus,  and  on  the  affidavit 
of  the  bankrupt,  and  the  affidavit  filed  in  bankruptcy  on 
behalf  of  the  assignees,  including  the  statement  made  by 
the  Commissioner. 

(a)  2  Rose,  396.  (fr)  2  Rose,  400. 
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1847. 


Ex  parte  FLOWER.— In  the  matter  of  FLOWER. 

Jun«2. 

This  was  the  petition  of  the  bankrupt.    The  respon-  A  cxeditor  who 

,        1       /»       «      ^**  proved, 

dent  was  a  creditori  who  had  proved  under  the  fiat  for  mtnuned  from 
15/.  17«.,  and  no  dividend  having  been  declared^  he  pro-  the  same  3e- 
ceeded  against  the  bankrupt  for  the  debt  in  the  Middle-  county  Court, 
sex  County  Court.    It  was  insisted  there,  on  behalf  of  fj ^o  dliidSSdL 
the  bankrupt,  that  the  proof  was  an  electioni  and  was  an 
answer  to  the  proceeding,  but  the  judge  considered  him- 
self precluded  by  the  authorities  from  attending  to  this 
circumstance.     The  bankrupt  now  sought  by  his  peti- 
tion an  injunction  to  restrain  the  respondent  from  fur- 
ther proceedings  in  the   County  Court.     It  appeared 
that  the  respondent  had  opposed  the  certificate,  which 
had  been  suspended  for  six  months. 

Mr.  Macnaghten  supported  the  petition* 

Mr.  Swanstan,  for  the  respondent,  contended  that,  by 
proving,  a  creditor  did  not  elect  conclusively ;  and  that 
where  the  estate  paid  no  dividend  (a)  he  might  proceed 
at  law. 

Mr.  Macnaghten,  in  reply,  submitted  that  since  the 
6  Geo.  4,  c.  16,  s.  59,  the  act  of  proving  was  an  elec- 
tion, without  reference  to  the  declaration  of  a  dividend ; 
and  he  referred  to  Ex  parte  Chambers  (£)• 

The  Chiejp  Ji;dge  held  that  the  proof  amounted  to  an 
election,  that  the  injunction  must  be  granted,  and  that 
the  respondent  must  pay  the  costs  of  the  petition. 

(a)  See£x|Mrte  Sharp«,  11  Ves.  20^, and  Ex  parU  Catbw,Z  Vet.  Uia 
to  the  law  on  this  subject  before  6  Geo.  4,  c.  16,  s.  59. 
(6)  M.  &  M'A.  130. 
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1847. 

Ex   parte  JOSEPH  NORTON.— In  the  matter  of 
June  8,^9. 23.       jqjj jj  RQBINSON  and  THOMAS  TURLAY. 

July  U. 

A  creditor,  who  AT  the  Summer  Assizes,  1846,  and  before  the  issuing 

before  the  fiai 

hiBukeo  a       of  the  fiat,  the  petitioner  recovered  adversely  a  verdict 

baoknipt  in  „ 

execution,  can-  for  1162/.  against  the  bankrupts,  (who  were  share  bn>- 
on  the  merits  of  ^^rs  at  Leeds),  in  an  action  of  assumpsit 
JuV^hl^^ce^^^^  On  October  16,  1846,  the  bankrupte  filed  a  bill  to  re- 
diMhare«Mhe  ®^™n  execution.  The  petitioner,  on  putting  in  his  answer 
'^^A  Srisiued  ^'^^'n®^  *"  Order  nisi  to  dissolve  the  common  injunc- 
by  a  bankrupt    tion,  which  had  issued  for  want  of  an  answer,  and  the 

against  himself 

may  be  legally    bankrupts  showed  cause  on  the  merits  against  dissolving 

and  equitably  ... 

ralid,  although    the  injunction. 

be  may  have 

been  party  to  On  the  18th  of  January,  1847,  the  injunction  was 

dnient  prefer-  dissolved,  and  they  were  informed  thereof  at  Leeds  on 

^'^it'is  not  snf.  ^^^  moming  of  the  19th  of  the  same  January,  and  on 

foTannuHhlf  *****  ^^  ^^^  following  day  filed  a  declaration  of  insol- 

that^'ifwas  vcncy,  and  applied  thereupon  in  the  usual  way  that  a 

issued  mainly  fi^t  might  be  issued  against  them,  and  on  the  21st  of  the 

for  the  purpose  ^  "o  ' 

^h  ^b '^r*"^      ^^^^  January  a  fiat  in  bankruptcy  was  thereupon  issued 
against  pro-       against  them. 

ceedings  at  law, 

or  without  a  On  the  SSud  of  January  they  were  adjudicated  bank- 
predominant 

wish  to  benefit  rupts,   and  Roger  Kynaston  (since  deceased)  was  ap- 
his creditors.  .   ^    1  .1        u?  .  1 

Where  at  the  pointed  the  official  assignee, 
duient  prefer-'        Previously  to  the  issuing  of  the  fiat,  and  on  the  19th 

ence  the  bank- 
rupt was  a  trader,  and  there  remains  due  a  debt  which  was  then  owing,  and  which  would 
support  a  creditor's  fiat,  semble,  that  such  fraudulent  prefeience  may  be  impeached  aoder 
the  bankrupt's  own  fiat. 

Held,  that  such  a  fraudulent  preference  does  not  of  itself  constitute  a  aufficient  ground 
for  annulling  such  a  fiat  against  the  bankrupt's  consent,  at  the  instance  of  a  creditor,  who 
proposes  to  sue  out  a  fresh  fiat,  especially,  if  there  be  any  doubt  aa  to  the  competency  of 
suck  creditor  to  sue  out  a  fresh  fiat. 

Qutsre,  whether  a  creditor  who  detains  a  bankrapt  in  execution  till  he  ia  discharged  by 
his  certificate  is  competent,  if  the  fiat  be  annulled,  to  issue  a  new  one. 

Qtutre,  whether,  on  the  first  fiat  being  annulled,  the  creditor  can  again  take  the  body  of 
the  debtor  in  execution  or  whether  the  debt  is  satisfied. 

Petitioner  making  improper  and  unjustifiable  charges  ordered  to  pay  all  the  costs,  though 
he  succeeds  as  to  a  part  of  his  petition. 
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of  the  same  January,  the  bankrupt  Turlay  yras  arrested        1847. 


on  a  writ  of  capiag  ad  satisfaciendum,  issued  by  the 
petitioner  upon  his  judgment^  and  the  bankrupt  Turlay      Nortok. 
was  still  imprisoned,  and  remained  in  execution. 

On  the  16th  of  February,  1847,  a  creditors'  assignee 
was  appointed  under  the  fiat;  on  the  4th  of  March, 
1847,  the  bankrupts  passed  their  last  examination  ;  and 
the  S7th  of  March,  1847,  was  appointed  for  hearing 
their  application  for  their  certificates  of  conformity,  which 
application  was  accordingly  heard,  and  was  opposed,  and 
the  Commissioner  postponed  his  judgment  thereon ;  but 
on  the  SOth  of  May,  1847,  he  gave  his  judgment,  allow* 
ing  each  of  the  certificates. 

The  petitioner  had  never  made  or  tendered  any  proof 
or  clum  of  debt  under  the  fiat;  but  on  the  17th  of  May, 
1847,  he  presented  the  present  petitions,  consisting  of  an 
original  and  supplemental  petition,  stating  at  great  length 
a  variety  of  circumstances,  with  the  view  of  impeaching 
the  equitable  validity  of  the  fiat,  as  well  as  the  validity 
of  various  transactions  between  the  bankrupts  and  Sther 
parties,  which  were  alleged  to  amount  to  acts  of  fraudu- 
lent preference,  and  praying  that  the  fiat  might  be  an- 
nulled, to  the  intent  that  the  petitioner  might  sue  out 
another  agunst  the  bankrupts,  and  that  the  certificates 
might  be  stayed. 

Mr.  Russell,  for  the  petitioner,  asked  that  the  petition 
might  stand  over,  to  give  the  petitioner  time  to  file  affi-       Juns  8« 
davits  in  reply  to  some  of  the  respondents'  affidavits, 
which  had  been  just  filed. 

Mr.  Swanstan  and  Mr.  Amphlett  for  the  bankrupts. 
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1847.  It  is  eontraiy  to  the  praotioe  of  the  Court  to  diveet  a 
^^  ^  petition  to  stay  a  certificate  to  stand  over,  to  file  affi- 
NoBTOK.  davita  in  reply.  In  JSx  parte  Oardner  (a),  Lord  JSZdm 
saidy  "  The  practice,  as  far  aa  concerns  the  certificate,  is 
to  bear  the  petition,  and  then  for  me  to  say  whether  any 
further  affidavits  are  necessary."  And  the  practice  has 
so  continued ;  £x  parte  Bo8toeh{h) ;  £lx  parte  Akap  (c). 
Moreover,  the  petitioner  still  keeps  one  of  the  bankrupts 
in  execution,  and  while  this  is  the  case  be  cannot  be 
heard  against  the  certificate  of  that  bankrupt.  In  Ex 
parte  Lard{d)  the  point  was  expressly  decided,  for  it 
being  there  argued  that  the  creditor  was  only  bound  to 
relinquish  bis  proceedings  at  law  upon  proving  or  enter- 
ing a  clftim,  and  not  on  merely  opposing  the  certificate. 
Lord  Eldm  said,  ^^  I  cannot  stay  the  certificate  without 
having  an  undertaking  that  the  creditor  who  presents 
the  petition  will  prove,  and  if  be  undertakes  to  prove, 
I  must  allow  the  bankrupt  the  benefit  of  the  act."  [The 
Chief  JuJ^^  At  that  time  the  proof  entitled  the  ere- 
ditoi^rbitrarily  to  assent  to  or  dissent  fimm  the  certifi- 
catCf  Does  the  principle  apply  now,  when  bis  oppo- 
sition must  be  made  on  valid  grounds  ?  In  Ex  parte 
Lord  the  application  was  to  stay  the  certificate,  to  give 
the  petitioner  an  opportunity  of  proving.]  In  Ex  parte 
Bhydes  {e\  Lord  Eldon  said,  ''  With  respect  to  the 
bankrupt's  discharge,  I  must  have  arrived  at  my  conclu-- 
sion  in  that  case  of  Ex  parte  Lord  by  reasoning  it  in 
this  manner ;  that  though  it  may  be  difficult  to  say  thai 
thQ  presentation  of  a  petition  by  a  person  seeking  to 
prove  and  stay  the  certificate,  as  a  creditor  whose  debt 

(a)  1  Rose,  378.  {d)  2  Rose,  421. 

(h)  1  D.  &  C.  888.  (<)  1  Gl.  &  J.  179. 

(c)  3  M.  D.  &  De  G.  180. 
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would  turn  it^  was  either  proof  or  claim  within  the  letter  1847. 
of  the  statute ;  yet  as  the  staying  the  certificate  is  in  the  ^^  ^^ 
sound  discretion  of  the  Courts  where  the  steps  taken  are  Nohton, 
similar,  where  the  mischief  is  the  same,  the  Court  will 
apply  the  equity  of  the  statute ;  the  identity  of  misehief 
forms  a  legislative  rule  for  the  exercise  of  the  discretion 
of  the  Court.  Presenting  such  a  petition  is  as  much  a 
pledge  to  prove,  as  entering  a  claim  would  be ;  and  this 
petition  cannot  be  entertained,  unless  the  petitioner  claims 
to  establish  himself  as  a  creditor  under  the  commission. 
The  petitioner  is  in  this  difficulty,  if  I  do  not  make  an  order 
the  bankrupt  is  discharged  by  his  certificate ;  if  I  do  make 
an  order,  he  must  be  discharged  under  the  equity  of  the 
statute.' '  [The  Chief  Judge.  In  that  case  also  the  petition 
was  an  application  to  prove.]  But  Lord  Eldon  does  not 
mention  that  as  the  ground  of  his  judgment.  [The  Chief 
Judge.  Those  authorities  were  decided  before  the  6 
Oeo.  4,  c.  16,  passed,  the  59th  section  of  which  act  pro- 
vides generally,  that  any  creditor  may  be  heard  against 
the  allowance  of  the  certificate.]  But  there  was  a  pro- 
vision equally  extensive  under  the  former  law.  For 
the  10th  section  of  6  Oeo.  9  provided  that  the  certificate 
should  be  allowed  and  confirmed  oy  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Commissioners  for  the  custody 
of  the  Great  Seal  of  Great  Britain  for  the  time  being,  or 
by  such  two  of  the  justices  of  the  Court  of  King^s  Bench, 
Common  Pleas,  or  barons  of  the  Court  of  Exchequer  at 
Westminster,  to  whom  the  consideration  of  such  certifi- 
cate should  be  referred  by  the  Lord  Chancellor,  Lord 
Keeper,  or  Commissioners  of  the  Great  Seal  for  the  time 
being ;  and  the  clause  then  proceeded  as  follows  t  **  And 
any  of  the  creditors  of  such  bankrupt  are  to  be  allowed 
to  be  heard,  if  they  shall  think  fit,  before  the  respective 
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1847.  persons  aforesaid  against  the  making  such  certi6catei  and 
E^^  against  the  confirmation  thereof^  nor  shall  any  Commis- 
NoRTOK.  sioner  sign  such  certificate  till  after  four  parts  in  five  in 
number  and  value  of  the  said  creditors  shall  have  signed 
the  same  as  aforesaid/*  [The  Chief  Judge.  The  latter 
part  of  that  section  shows  that  the  creditors  who  were  to 
be  allowed  to  be  heard  were  those  who  were  to  sign  the 
certificate,  that  is,  those  who  had  proved.  His  Honor 
referred  to  Ex  parte  WhUchurcA  (a)  and  Ex  parte 
Ramibottom  (&).]  We  submit  that  the  word  "  credi- 
tors" in  the  6  Greo.  4,  c.  16,  s.  59^  as  well  as  in  the 
5  &  6  Vict.  c.  122,  s.  39,  must  mean  creditors  who  in* 
tend  to  take  the  benefit  of  the  enactment ;  and  if  such  a 
creditor  presents  a  petition,  he  must  discharge  the  bank** 
rupt  from  any  other  process  which  he  may  have  against 
him.  That  has  been  so  decided  since  the  6  Geo.4fg 
c.  16,  was  passed,  in  the  case  before  cited  of  Ex  parte 
Bastock  (c).  In  Ex  parte  Alsop  {d)  your  Honor  held 
that  under  the  5  &  6  Vict.  c.  122,  the  certificate  must 
be  allowed,  unless  the  Court  was  satisfied  that  the  bank** 
rupt  had  not  conformed,  or  that  there  was  some  ground 
for  impeaching  his  conduct  as  a  trader. 

Mr.  Russell  in  reply. 

The  Chibf  Judge.— I  wish  to  know  whether  there  is 
any  instance  of  a  certificate  having  been  stayed  at  the 
instance  of  a  person  who  had  never  proved  or  sought  to 
prove  ? 

Mr.  RuMseli.     The  point  was  raised  in  Ex  parte 

(a)  1  G.  &  J.  71 ;  2  Jac.  &  Walk.  648.  (e)  1  D.  &  C.  390. 

(b)  2  Chriit.  B.  L.  501.  (d)  3  M.  D.  &  0.  t8(k 
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Cullen{a)f  where  the  provisional  assignee^  under  a  joint  1S47. 
commission,  petitioned  to  stay  a  certificate  under  a  se-  ^  ^^ 
parate  commission  against  one  of  the  bankrupts.  Lord  Norton. 
Eldon  dismissed  the  petition,  on  the  ground  that  no' 
misconduct  was  imputed  to  the  bankrupt ;  but  there  is 
no  intimation  of  opinion  that  a  creditor  might  not  oppose 
on  the  ground  of  misconduct,  although  he  did  not  seek 
to  prove.  The  authorities  have  all  been  cases  of  cre- 
ditors who  sought  to  avail  themselves  of  the  arbitrary 
power  of  dissenting,  which  they  had  under  the  old  law, 
and,  to  enable  them  to  exercise  which,  a  proof  under  the 
commission  was  a  condition  precedent.  In  Ex  parte 
WiUianuon  (i).  Lord  Hardtncke  said :  *'  One  question 
will  be,  whether  TFt/ZtanMon  has  been  guilty  of  fraudulent 
concealment,  to  the  prejudice  of  his  creditors ;  and  an- 
other question,  whether  the  petitioners  are  persons  qua- 
lified  to  be  creditors  under  this  commission,  and  to  assent 
or  dissent  to  the  bankrupt's  certificate.'*  His  Lordship 
decides  both  points  in  the  negative ;  whereas,  if  the  ar- 
gument of  the  respondents  was  correct,  it  would  have 
been  suflScient  to  have  decided  the  latter.  But  what- 
ever might  have  been  the  decisions  under  the  old  law, 
the  present  act,  5  &  6  Vict.  c.  122,  s.  39,  expressly  pro- 
vides that  any  creditor  may  be  heard  ;  and  it  is  clear  that 
the  expression  is  not  to  be  confined  to  creditors  who  have 
proved ;  because  in  other  sections,  as  the  36th  and  55th, 
where  such  creditors  are  alone  meant,  the  language  is 
restricted  accordingly. 

The  Chief  Judge. — At  the  commencement  of  the 
argument  I  doubted  very  much  whether  it  was  not  com- 
petent for  a  person,  who  had  recovered  judgment  in  an 

(a)  Bock,  68.  (h)  1  Alk.  82. 

VOL.  I.  MM 
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1847.  action  of  debt  or  assumpsit  against  the  bankrupt,  and 
Ex  parte  ^^^  ^^^  bankrupt's  person  in  execution  under  that  jndg- 
NoRTON.  ment,  to  be  heard  on  a  petition  to  stay  the  certificate, 
without  having  proved  or  having  any  intention  to  prove 
a  debt  under  the  fiat ;  biit,  as  the  argument  proceeded, 
and  as  the  authorities  were  brought  under  my  attention, 
that  doubt  diminished  considerably;  and  I  have  been 
much  struck  with  the  fact,  that  no  case  has  been  pro- 
duced in  which  the  Lord  Chancellor,  or  the  Court  exer- 
cising the  jurisdiction  formerly  exercised  by  the  Lord 
Chancellor,  has  stayed  the  certificate  on  the  application 
of  such  a  person.  That  being  so,  my  present  im- 
pression is,  that  a  creditor  having  the  bankrupt  in  exe- 
cution cannot  be  heard  upon  an  application  to  stay  the 
certificate,  without  discharging  the  bankrupt  firom  cus- 
tody. I  cannot  order  him  to  discharge  the  bankrupt ; 
but  I  can  decline  to  proceed  on  his  petition  to  stay  the 
certificate  unless  he  does. 

His  Honor  directed  the  case  to  stand  over  till  the  next 
day,  that  search  might  be  made  for  precedents. 

June  9.  Mr.  Russell.    Ex  parte  Joseph  {a)  was  the  petiUon  of 

a  creditor  who  had  not  gone  in  or  sought  to  prove  under 
the  commission,  but  held  the  bankrupt  in  execution.  In 
that  case  the  ground  of  opposition  to  the  certificate  was 
fraudulent  concealment  on  the  part  of  the  bankrupt,  and 
it  did  not  appear  to  have  occurred  to  Lord  EldoHf  that, 
to  a  petition  to  stay  the  [certificate  on  such  grounds,  it 
was  a  sufficient  answer  to  say  that  the  creditor  did  not 
seek  to  prove,  but  held  the  bankrupt  in  execution.  It 
was  clear  that  Lord  Eldon  did  not  conceive  that  the  ere- 

(a)  1  Rose,  184;  18  Ves.  340. 
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ditor  could  not  be  heard,  for  he  did,  in  factj  hear  and        1347^ 
decide  the  petition  on  the  merits  $  and  this  conclusion  is 


further  supported  by  the  following  passages  in  the  judg-  Norton! 
nient: — ''When  a  person  who  has  proved  conies  forward 
to  stay  a  certificate  on  grounds  of  concealment,  he  brings 
forward  two  propositions :  first,  that  I  ought  not  to  afiect 
the  debt  by  granting  it;  and  secondly,  that  what  the 
bankrupt  has  done  perhaps  amounts  to  a  capital  felony. 
If  he  leaves  it  in  doubt  whether  there  has  been  a  con* 
cealment  or  not,  it  is  a  duty  to  the  bankrupt  to  grant 
his  certificate,  and  let  him  try  it  at  law.  But  at  law  a 
p^son  never  could  be  admitted  to  say  he  was  informed 
and  believed  that  such  concealment  had  taken  place. 
When  a  person  who  has  not  proved  comes  here,  he 
Gomea  in  a  public  right,  and  is  quasi  a  public  prose- 
cutor, and  I  ought,  d  fortiori,  to  say  to  him,  try  your 
question  at  law.  It  is  clear  that  a  concealment,  even  of 
five  shillings  above  the  amount  specified,  makes  the  con- 
sequence the  same  under  the  act,  and  that  upon  a  posi- 
tive statement  of  such  concealment,  however  much  I  may 
lament  that  the  party  has  not  chosen  another  tribunal, 
I  roust  withhold  the  certificate."  [The  Chief  Judge. 
Lord  Eldon,  however,  in  a  subsequent  part  of  the  judg-^ 
roent,  seems  to  allude  to  the  objection  that  the  petitioner 
held  the  bankrupt  in  execution  as  one  which  might  pos- 
sibly prevail.  In  the  report  in  Vesey,  the  words  are, 
*'  I  make  no  observation  upon  the  act  of  the  petitioner 
taking  the  bankrupt  in  execution  while  the  petition  was 
depending ;  but  if  by  taking  a  course  directly  adverse  to 
the  proceedings  under  the  commission,  the  petitioner  has 
placed  himself  under  such  circumstances  that  he  cannot 
have  the  validity  of  the  certificate  examined  in  a  civil 
proceeding,  that  situation  is  the  effect  of  his  own  choice, 

M  M  ^ 
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1847.        the  law  having  now,  most  properly  as  I  think,  esta- 
Kx  pane      blished  that  a  creditor  shall  not  come  in  under  the  com« 
Norton,      mission  for  the  purpose  of  relief,  at  least  unless  he  waives 
his  personal  remedy  against  the  bankrupt.'*]     Still,  if 
Lord  Eldon  had  thought  that  ground  sufficient,  it  would 
have  relieved  him  from  the  other  troublesome  questions 
in  the  case.     [The  Chief  Judge  referred  to  Ex  parte 
Hardenburgh  (a).]     In  that  case  the  bankrupt  petitioned 
to  be  discharged  from  imprisonment  under  an  attachment 
at  the  suit  of  a  creditor  who  had  taken  the  bankrupt  after 
the  issuing  the  commission^  and  had  then  presented  a 
petition,  not  merely  to  stay  the  certificate,  but  pray- 
ing an  inquiry  into  circumstances  impeaching  the  va* 
lidity  of  the  commission,  and  for  leave  to  prove,  and  for 
a  new  choice  of  assignees,  in  the  event  of  the  commis* 
sion  not  being  superseded ;  and  Lord  Eldon  thereupon 
said,  '^  There  is  not  in  this  case  the  difficulty  which  has 
been  urged  a  point  of  jurisdiction,  whether,  if  a  creditor 
comes  here  merely  to  remove  the  commission  or  certifi- 
cate out  of  the  way  of  his  proceeding  at  law,  I  should 
consider  him  as  coming  in  under  the  commission,  and 
restrain  him  from  proceeding  at  law."    And  the  order 
was  made  expressly  on  the  ground  that  the  creditor 
sought  an  inquiry,  and  ought  to  abide  the  result. 

The  Chief  Judge. — It  seems  that  there  is  no  trace 
of  an  order  having  been  made  to  stay  a  certificate  under 
the  circumstances  of  the  present  case.  If  no  such  case 
can  be  found  in  the  office,  I  must,  considering  the  au- 
thorities cited  yesterday,  put  the  petitioner  to  his  election. 

Mr.  Russell  said  the  petitioner  could  not  consent  to 

(a)  1  Rose.  204. 
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discharge  the  bankrupt  out  of  custody  on  account  of       1847. 
other  proceedings,  ^^^^ 

Norton. 

The  Chief  Judge. — Then  let  the  petition  be  dis- 
missed so  far  as  it  seeks  to  stnv'  the  certificate  of  the 
bankrupt  Turlay.  In  other  respects  let  the  petition 
stand  over,  with  liberty  for  the  petitioner  to  file  affi- 
davits in  reply* 

Affidavits  were  filed  accordingly. 

The  result  of  the  evidence  on  both  sides  (as  afterwards 
stated  in  a  special  case)  was  in  favor  of  the  validity  of  the 
fiat  at  law,  and  did  not  establish  that  it  was  issued  with 
the  view  or  for  the  purpose  of  being  the  means  of  fraud 
or  an  instrument  of  fraud,  or  was  issued  otherwise  than 
fairly.  It  appeared  that  the  pressure  of  the  proceeding 
of  the  petitioner  at  law  was  mainly  or  solely  the  cause 
of  the  bankrupt's  suing  out  the  fiat :  that  John  JSverard 
Upton  was  the  bankrupts'  solicitor,  and  acted  as  such 
for  them  in  issuing  the  fiat,  and  in  all  the  matters  afore- 
said in  which  they  had  a  solicitor :  that  the  said  John 
JEverard  Upton  was  also  appointed  and  acted  as  the  so- 
licitor for  the  assignees  under  the  fiat :  that  no  case 
of  collusion,  of  fraud,  of  negligence,  or  of  other  miscon- 
duct, was  established  against  the  assignees  and  their  so- 
licitor, or  any  or  either  of  them ;  but  that  certain  acts  of 
the  bankrupts  before  the  fiat,  which  were  alleged  by  the 
petitioner  to  have  been  acts  of  fraudulent  preference^  had 
a  suspicious  appearance  sufficient  to  justify  the  allowing 
of  the  petitioner  (he  desiring  it  and  indemnifying  the 
assignees)  to  contest  tlic  same  at  his  own  risk  in  the  as- 
signees' names,  though  not  sufficient  to  establish  a  case 
of  fraudulent  preference,  or  to  justify  an  order  or  dircc- 
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1847.        tion  to  the  assignees,  or  either  of  them,  to  contest  the 

j,^  validity  of  the  acts  in  question. 

Norton.  Xhis  appeared  to  be  also  the  state  of  the  case  with 

respect  to  certain  portions  of  the  bankrupt's  estates  which 
were  alleged  by  the  petitioners  to  be  outstanding  and 
capable  of  being  recovered,  but  which,  it  appeared,  the 
assignees  declined  attempting  to  recover,  alleging  that 
they  viewed  any  such  step  as  one  of  a  rash  and  improper 
kind. 

The  petitioner  admitted  that,  except  the  demand  upon 
which  he  recovered  the  judgment,  and  except  the  judg- 
ment, he  had  not  any  provable  debt ;  but  he  insisted 
that  the  said  action  was  well  founded,  and  that,  whether 
it  was  well  or  ill  founded,  the  judgment  was  con- 
clusive. It  was  admitted  by  the  petitioner  and  by  the 
other  suing  parties,  that  the  bankrupts  were  traders 
before  and  at  the  time  when  the  earliest  of  the  acts 
alleged  to  be  acts  of  fraudulent  preference  took  place, 
and  had  so  continued  to  the  time  of  the  existing  fiat ; 
and  that  before  and  at  the  time  when  the  earliest  of 
such  acts  took  place,  the  bankrupts  owed  debts  to  the 
amount  of  200L  and  upwards,  which  had  continually 
remained  and  were  still  due  and  unsatisfied. 

J  tine  %l  and  23, 

The  petition  now  again  came  on  to  be  heard  on  the 
questions  reserved. 

Mn  Russell^  Mr.  Anderdon  and  Mr.  Bagshatce  for 
the  petitioner.  The  facts,  appearing  upon  the  affidavits, 
show  that  there  are  several  transactions  between  the 
bankrupt  and  other  persons  which  might  be  success- 
fully impeached  as  fraudulent  preferences,  if  there  ex- 
isted a  fiat  under  which  this  could  be  done.    But  it 
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seems  diflScult  to  hold,  consistently  with  the  principle  of       1 847. 
decided  cases,  that  any  such  transaction  could  be  im-      ^^    ^ 
peached  under  the  bankrupt's  own  fiat ;  and  this,  there-      Norton. 
fore,  would  constitute  a  ground  for  annulling  the  ex- 
isting fiaty  to  enable  the  petitioner  to  sue  out  a  fresh 
one,  which  may  be  ayailable  for  that  purpose.    One  of 
the  cases  alluded  to  is  Tope  v.  HocJdn{a\  in  which 
Lord   TetUerden    clearly  laid  down  the  principle  on 
which  the  Court  proceeded*    He  said,  *^  The  plaintiffs 
endeavoured  to  overreach  these  payments  by  proof  of 
an  act  of  bankruptcy  committed  on  the  1st  of  October. 
That  act  of  bankruptcy  was  the  execution  of  a  deed 
conveying  all  the   bankrupt*s   goods  and  chattels  in 
Devonshire,  the  county  of  his  residence,  to  one  Henry 
Mudge  and  this  John  Lyndon^   for    the  purpose  of 
discharging  a  debt  due  to  them.    Lyndon  was  privy  to 
this  transaction,  and  therefore,  taking  the  deed  to  be  an 
act  of  bankruptcy,  it  is  clear,  by  all  the  authorities,  that 
Lyndon  could  not  be  allowed  so  to  treat  it,  and  to  take 
out  a  commission  upon  it.     But  it  was  argued,  that 
although  the  law  might  be  so  as  to  the  suing  out  a 
commissioii,  yet  if  the  commission  were  sued  out  upon 
another  distinct  act  of  bankruptcy  sufficient  to  sustain 
it^  the  creditors  represented  by  the  assignees  {Lyndon 
hoi  being  an  assignee)  might  nevertheless  avail  them* 
selves  of  this  act  of  bankruptcy,  for  the  purpose  of 
avoiding  subsequent  acts  by  force  of  the  relation  to  this 
deed.    We,  however,  think  that  the  reasons  upon  which 
the   creditors  at  large  are  not  allowed  to  avail  them- 
selves fbr  the  purpose  of  supporting  the  commission  of 
an  act,  which  the  petitioning  creditor  is  not  allowed  to 
eall  an  act  of  bankruptcy,  although  another  creditor 

(a)  7B.&C.701. 
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1847.  might  do  so  for  that  purpose,  apply  equally  to  the 
£x  parte  present  purpose  for  which  they  rely  upon  it  One 
Norton.  rcason  inust  be,  that  the  creditors  at  large  arc  to  be 
considered  as  connected  with  the  petitioning  creditor, 
and  as  deriving  their  rights  under  the  commission  from 
him ;  for  if  they  were  not  so  considered  they  might  say. 
Here  is  a  good  act  of  bankruptcy,  and  a  sufficient  debt 
owing  to  the  petitioning  creditor;  his  connection  with 
the  act  of  bankruptcy  is  immaterial  to  us;  there  are 
many  among  us  to  whom  debts  were  owing  of  sufficient 
amount  to  have  authorized  us  to  sue  out  a  commission; 
and  therefore  in  our  favor  the  commission  shall  stand 
good.  Another  reason  may  be,  that  if  a  commission, 
sued  out  by  such  a  petitioning  creditor,  could  be  avail- 
able, he  would  have  a  right  to  prove  his  debt  under  it, 
and  participate  in  the  dividend,  and  so  would  derive  a 
benefit  from  a  commission  which  he  ought  not  to  have 
sued  out,  and  thus  take  advantage  of  his  own  wrong ; 
and  this  reason  also  will  be  applicable  to  the  purpose 
for  which  the  act  of  bankruptcy  in  October  is  insisted 
on ;  for  if  the  plaintiffs  can  avail  themselves  of  that, 
they  will  increase  the  fund  to  be  divided,  and  [Lyndon 
will  participate  in  that  increase." 

Your  Honor,  in  Ex  parte  Philpot{a),  held  that  this 
principle  applied  to  the  case  of  a  bankrupt  suing  out  a 
fiat  against  himself;  but  as  the  circumstances  of  that 
case  did  not  require  the  Court  to  decide  how  the  matter 
would  have  stood,  if  there  had  happened  to  be  a 
creditor  who  could  have  sued  out  a  fiat  under  which  the 
transaction  there  in  question  might  have  been  success- 
fully impeached,  your  Honor  did  not  decide  tha 
question,  but  confined  the  application  of  the  principle  to 

(a)  AhU,  345. 
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the  facts  of  the  case.    We  submit^  however/  that  the        1847. 
question  left  undecided  mustj  when  it  arises,  be  disposed      ^^ 
of  in  the  same  way  as  £!x  parte  Pkilpot  was ;  and  that      Noiiton. 
when  there  is  occasion  to  consider  the  effect  of  the 
existence  of  a  creditor  who  might  impeach  a  transaction 
which  the  bankrupt  cannot  impeach,  it  will  be  held  that 
such  a  circumstance  cannot  make  any  difference  where 
the  fiat  is  sued  out  by  the  bankrupt.     It  could  only  be 
material    with   a  view    of  substituting    a    petitioning 
creditor  for  the  bankrupt;   but  the  act  which  enables  a 
trader  to   sue  out  a  fiat  against  himself  provides  no 
means  of  substituting  for  him  any  other  person  as  a 
petitioner  for  the  fiat;   nor  if  the  18th  section  of  6  Geo. ' 
4,  c.  16(a),  could  by  possibility  be  held  to  apply  to  such 
a  case  in  other  respects,  could  it  be  so  made  available, 
having  regard  to  the  proviso  that  the  new  petitioning 
creditor's  debt  shall  have  been  incurred  not  anterior  to 
the  old  debt,  a  restriction  which  was  introduced  for  the 
express  purpose  of  preventing  transactions  from  being 
overreached,  where  the  fiat  is  supported  by  the  new 
petitioning  creditor's  debt,  which  could  not  have  been 
overreached    without  the    substitution    of  that   debt. 
That  section  shows   that  the  date  of  the  petitioning 
creditor's  debt   is  very   material.      If  the  petitioning 
creditor's  debt  was  not  incurred  when  the  impeached 
transaction  took  place,  it  was  no  injury  to  him,  and  he 

(a)  6  Ge«.  4,  c.  16,  s.  18.  "  If  after  adjudicatioD  U»e  debt  or  debts  of  the 
petitioning  creditor  or  creditors,  or  any  of  tbeni,  be  found  iosafficieot  to 
support  a  commission,  it  shall  be  lawful  for  the  Lord  Chancellor,  upon  the 
application  of  any  other  creditor  or  creditors,  hafing  proved  any  debt  or 
debts  sufficient  to  support  a  commission,  provided  such  debt  or  debts  has  or 
have  been  incurred  not  anterior  to  the  debt  or  debts  of  the  petiiiooing 
creditor  or  creditois,  to  order  the  said  commission  to  be  proceeded  in,  and  it 
shall  by  such  order  be  deemed  valid." 
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1847.       cannot  complain  of  it^  nor  can  any  coming  in  under  a 
£z  parte      P' oces8  originating  with  him. 

NOBTON, 

The  Chief  Judgb.  Have  you  any  case  in  which 
the  question  arose '  before  Mr.  Fardyo€*s  case  (a)  { 
Every  one  admits  that  the  date  of  the  petitioning 
creditor's  debt  is  materal  with  regard  to  the  period  of 
the  act  of  bankruptcy ;  but  is  it  so,  with  regard  to  a 
fraudulent  preference,  considered  otherwise  than  as  an 
act  of  bankruptcy  ? 

Mr.  SwansUm  and  Mr.  AnqkkleU  for  the  bankmpts 
'  and  the  assignees.  The  fact  of  this  petitioner  having 
kept  one  of  the  bankrupts  in  prison  till  he  was  dis- 
charged by  his  certificate,  is  a  sufficient  answer  to  the 
petition ;  for  it  is  dear  that  the  petitioner  could  not  s«e 
out  a  new  fiat  if  this  were  annulled,  both  because  the 
petitioner's  debt  is  satisfied  by  his  execution,  and  he  is 
no  creditor,  and  because  he  has  thereby  made  bis 
election.  In  Cohen  v.  C!umningham{b)  the  phuntiff 
was  taken  in  escecution  upon  a  judgment,  at  the  suit  of 
the  defendant  Cunningham^  for  the  sum  of  7762.  IBs.  5dL, 
and  he  remained  so  charged  in  execution  until  the  S4th 
of  the  same  month.  During  that  time  a  docket  was 
struck  against  him  by  Cmnminffham,  and  a  eonnission 
upon  Cunningham's  petition  founded  en  the  same  debt 
for  which  the  plaintiff  was  so  charged  in  execution. 
Lord  Kenyan,  C.  J.,  said,  ''  I  have  seen  the  whole 
proceedings  in  Burnabjfe  ccLse,  and  it  appears  firom 
thence  that  all  the  great  men  in  Court  at  that  time,  and 
amongst  others    Lord  Hardwicke  himseli^    had  been 

(a)  Harman  v.  Fitker,  Cowp.  13S.  (6)  8  T.  R.  13S. 
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engaged  in  the  cause,  so  that  the  opinion  of  the  Court  1S47. 
was  formed  upon  much  conaideration,  and  therefore  £xpartt 
the  decision  ought  not  to  be  lightly  shaken.  Even 
upon  principle  it  seems  to  me  to  be  an  anonudous  case, 
that  a  creditor,  who  has  made  his  election  to  proceed 
against  the  body  of  his  debtor,  should  afterwards  be 
able  by  his  own  act  to  change  the  nature  of  his  ex- 
ecution and  pursue  his  debtor's  property.  It  is  certainly 
contrary  to  the  general  rule  of  law.  BurehalFs  ca$ej  it 
is  true,  was  determined  by  a  lawyer  of  the  first 
eminence ;  but  it  is  not  clear  to  me  how  the  fact  there 
was.  \i  Burthall  were  not  in  execution  at  the  time 
when  the  commission  issued,  but  was  taken  afterwards 
(though  it  is  extraordinary  that  one  who  had  sued  out  a 
commission  should  have  been  suffered  to  proceed  at  law), 
then  the  two  cases  may  be  reconciled.**  [The  Chief 
Judge,  Is  there  any  instance  in  which  a  creditor,  who 
has  kept  the  bankrupt  in  custody  under  an  execution 
until  he  is  discharged  by  his  certificate,  has  been 
allowed  to  prove  under  the  fiat  ?]  None ;  but  there  is 
an  express  authority  to  the  contrary  in  Ex  parte 
Mudie(a).  Nor  could  the  petitioner,  if  the  fiat  were 
annulled,  take  either  of  the  bankrupts  into  custody, 
because  there  was  only  one  debt  due  fi'om  the  two, 
and  that  has  been  satisfied  by  the  imprisonment  under 
the  execution.  [The  Ckkf  Judge.  I  should  require 
authorities  to  convince  me  that  the  bankrupt  could  not 
be  retaken  under  the  execution  if  the  fiat  were  annulled. 
But  suppose,  according  to  Ex  parte  Mudie,  the  peti- 
tioner could  not  prove  under  the  present  fiat,  may  he 
not  nevertheless  be  heard  on  his  petition  to  annul,  if 
this  were  a  petititm  for  that  purpose  only  ?    The  ob^ 

(a)  3  M.  D.  &  De  G,  66. 
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1847.  jection  seems  to  be  that  it  is  a  petition  for  the  particular 
Ez  parte  purpose  of  issuifig  a  new  fiat.]  With  regard  to  what 
are  called  fraudulent  preferences,  there  is  no  ground  for 
the  argument  that  such  transactions  cannot  be  set  aside 
under  the  bankrupt's  own  fiat.  The  doctrine  of  relation, 
or  the  date  of  the  petitioning  creditor's  debt,  has  nothing 
whatever  to  do  with  setting  aside  a  transaction  amount- 
ing to  a  fraudulent  preference.  The  only  purpose  for 
which  the  date  of  the  petitioning  creditor's  debt  is 
material,  is  with  reference  to  the  date  of  the  act  of 
bankruptcy.  Neither  in  Cooke  v.  Rogers  (a\  nor  Flook 
V.  Jones  (i),  or  any  of  the  other  cases,  is  any  question 
raised  as  to  the  date  of  the  petitioning  creditor's  debt. 
[The  Chief  Judge.  I  understand  it  to  be  admitted  on 
both  sides,  that  at  the  time  of  the  earliest  of  the  alleged 
acts  of  fraudulent  preference,  that  is  in  November,  1846, 
the  bankrupts  were  traders  and  owed  a  sufiicient  amount 
(which  is  due)  to  support  a  creditor's  fiat]  Fraudulent 
preferences  are  subject  to  the  same  rules  as  fraudulent 
deeds  within  the  acts  of  Elizabeth*  Now  with  regard 
to  a  fraudulent  deed,  the  House  of  Lords  in  De  Gols  v. 
Ward  (c)  held  that  it  might  be  set  aside  under  a  com- 
mission, supported  by  a  debt  of  later  date.  There  is  no 
ground  therefore  on  which  the  fiat  ought  to  be  annulled. 
Nor  can  the  Court  impound  it,  the  certificate  having 
been  granted,  because  it  might  be  pleaded  at  law,  and  a 
bill  of  discovery  might  be  filed  if  necessary  to  establish 
the  fact. 

Mr.  Russell  in  reply.  In  the  long  series  of  autho* 
rities  on  the  subject  of  fraudulent  preference  which  are 
arranged    chronologically    in     Christian's     Bankrupt 

(a)  7  Bing.  438.  (6)  4  Bing.  20.  (c)  1  Bro.  P.  (J.  376. 
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Law  (a),  most  of  the  acts  of  fraudulent  preference  in  lS4i7. 
question  were  by  deed;  and  were  therefore  in  them-  ^^  ^^^^ 
selves  acts  of  bankruptcy.  It  cannot  be  inferred  from  ^oi^^om. 
the  circumstance  that  the  period  when  the  pedtioning 
creditor's  debt  was  incurred  is  not  stated  in  them,  that 
in  any  of  them  it  was  subsequent  to  the  transaction 
sought  to  be  impeached.  In  many  of  them  it  is  clear  it 
could  not  have  been.  The  principle  is  that  a  person 
who  was  not  u  creditor  at  the  time  is  not  wronged  by 
the  transaction,  and  cannot  impeach  it;  nor  can 
persons  coming  in  under  a  process  sued  out  by  him. 
With  regard  to  Cohen  v.  Cunninffham  {b)^  that  case 
has  always  been  disapproved  of,  and  has  never  been 
considered  to  be  law.  The  proposition  that  an  ex- 
ecution under  a  ca.  sa.  is  a  satisfaction  of  the  debt,  is  at 
variance  with  the  well  established  practice  that  a  cre- 
ditor who  has  the  debtor  in  prison  under  such  a  process 
may  elect  at  any  time  before  the  declaration  of  a 
dividend  to  discharge  the  debtor  and  prove  (c).  How 
could  he  prove,  if  the  debt  were  satisfied? 

The  Chief  Judge. — This  matter  is  before  the  Court  •^u'jr  i4, 
upon  two  petitions  presented  by  Mr.  Joseph  Norton. 
The  respondents  are  the  two  bankrupts,  Mr.  Fairchugh 
(the  creditors*  assignee)  and  Mr.  Upton  (his  and  the  bank- 
rupts* solicitor),  besides  Mr.  Kynaston  (the  official  as* 
signee),  who  is  now  dead.  The  parties,  I  believe,  agreed 
to  proceed  with  the  case  without  serving  and  without 
the  appearance  of  Mr.  Kynaston's  successor.  There  is 
a  voluminous  body  of  evidence  on  behalf  of  the  petition* 
ers  and  the  respondents  respectively,  some  portions  of 

(a)  Page  123,  et  seq.  (6)  8  T.  R.  123. 

(e)  S«e  Ex  parte  Hoptdntoa,  I  Ves.  jun.  169;   Ex  parte  CalUw,  3  Vee« 
1 ;  El  parte  Sharp,  11  Ves.  203;  Ex  parte  Grotvenor,  14  Yes.  587. 
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1847.       which  are  material  and  others  not  so.    The  first  pedtioa 

£x  parte      ^"^^  ^  ^'^^'^  ^^  ^  condensed  document),  and  theexamina- 

Norton.      ^qj^^^  qq^  affidavits  that  have  been  brought  before  the 

Cottrtf  are  of  very  considerable  bulk  certainly. 

Mr.  Norton  petitions  as  a  creditor  of  the  bankniptSj 
which  the  respondents  do  not  admit  that  he  is.  Cer- 
tainly he  has  not  proved  under  the  fiat.  His  title  or 
alleged  title  is  that  a  special  contract  had  been  made  be- 
tween  him  and  the  bankrupts,  which  they  (as  he  says) 
had  broken,  so  as  to  entitle  him  to  recover  damages 
against  them ;  and  having  accordingly  brought  an  ac- 
tion of  assumpsit  against  them,  he,  before  the  bank- 
ruptcy, had  obtained  adversely  upon  a  verdict  judgment 
against  them  for  a  considerable  sum  in  the  action.  And 
it  is  true  that  he  did  bring  an  action  of  assumpsit  against 
them,  in  which,  before  the  bankruptcy,  he  recovered  a 
verdict  and  judgment  against  them  adversely  for  a  large 
sum.  The  verdict  may  or  may  not  have  been  founded 
on  sufficient  evidence  or  sound  reasoning.  A  new  trial 
was,  however,  not  granted,  nor  was  a  rule  nisi  for  that 
purpose  applied  for  successfully,  if  at  all.  The  respon- 
dents nevertheless  assert  that  justly  and  on  the  merits 
the  action  ought  to  have  failed,  which  the  petitioner  de* 
nies.  The  petitioner,  however,  asserts,  while  the  respon- 
dents deny,  that,  under  the  bankruptcy,  the  judgment  is 
conclusive  evidence  of  the  truth  and  validity  of  the  de- 
mand appearing  to  be  constituted  by  it.  A  bill  in  equity, 
impeaching  the  claim  which  was  the  subject  of  the  action, 
was  filed  before  the  bankruptcy,  but  without  any  result, 
except  that  the  answer  of  the  petitioner  was  held  suffi- 
cient to  displace  an  injunction;  and  I  collect  that  the 
suit — that  is  the  chancery  suit — has  been  dropped. 

The  body  of  one  of  the  bankrupts  was  before  the 
bankruptcy  taken  in  execution  upon  the  judgment,  and 
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continued  in  execution  upon  the  judgment  until  a  time  1847. 
subsequent  to  the.  presentation  of  the  first  petition,  i^'^^ 
and  I  rather  think  until  a  time  subsequent  to  the  presen-  Norton. 
tation  of  the  second  petition,  my  impression  being  that 
it  was  the  confirmation  of  the  allowance  of  his  certificate, 
to  which  I  am  about  to  refer,  that  procured  that  bank- 
rupt's enlargement  from  imprisonment  under  the  judg- 
ment. The  respondents  assert  and  the  petitioner  denies 
that  this  circumstance  alone  is  decisive  against  the  peti- 
tioner's title  to  prove  under  the  fiat,  even  if  otherwise  he 
could  have  proved^  which  the  respondents  deny  and  the 
petitioner  of  course  asserts.  It  is  true,  indeed,  that,  as  I 
have  said,  the  petitioner  has  not  proved,  and  that,  except 
as  I  have  mentioned^  it  does  not  appear  that  he  is  in  any 
sense  a  creditor.  I  am  not  sure  whether— apart  from  the 
question  of  the  efi^t  of  taking,  or  detaining  the  body  of 
the  bankrupt  taken,  in  execution— ^the  petitioner  ought 
or  ought  not  to  be  considered  a  creditor^  if  the  judgment 
ought  not  to  be  considered  conclusive.  Whether  I  ought 
to  consider  it  as  conclusive  I  give  no  opinion.  I  assume, 
however,  that  the  petitioner  had  when  each  of  the  peti- 
tions was  presented,  and  has  now,  against  the  bankrupts, 
or  their  estate,  a  demand  or  title  entitling  him  to  be  heard 
in  the  bankruptcy. 

The  prayer  of  the  first  petition  is  in  these  words : 
**  That  the  fiat  issued  against  the  bankrupts  may  be 
annulled,  and  that  a  new  fiat  may  be  issued  in  the  place 
thereof,  your  petitioner  hereby  ofiering  forthwith  to  apply 
for  and  procure  the  same  to  be  issued  on  his  petition  and 
founded  on  his  debt;  and  that  all  the  costs  of  and  occa- 
sioned by  the  fiat,  including  the  costs  incurred  by  or  on 
the  behalf  of  the  said  George  Norton^  occasioned  by  the 
assertion  of  his  said  claim  and  the  investigation  of  the 
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1847.  estate  and  affairs  of  the  said  bankrupts  on  the  part  of 
ETparie  y^"""  Petitioner,  but  in  the  name  of  the  said  George  Nor- 
ion,  and  in  and  about  the  opposition  to  the  allowance  of 
the  certificates  of  the  said  bankrupts  under  the  said  fiat, 
and  of  and  incidental  to  the  said  application  and  conse* 
quent  thereon,  to  be  taxed  as  between  solicitor  and  client, 
or  otherwise,  as  this  Honorable  Court  may  think  fit, 
may  be  ordered  to  be  paid  by  the  said  John  Everard 
Upton,  Roger  Kynaston  and  John  Fairchugh,  or  some 
or  one  of  them,  or  out  of  the  estate  of  the  said  bank- 
rupts ;  and  that  the  said  John  Everard  Upton,  and  Roger 
Kynaston,  or  one  of  them,  may  be  ordered  to  make  good 
to  the  estate  of  the  said  bankrupts  under  the  said  new 
fiat  the  said  sum  of  64/.  l^.  7d.  so  as  aforesaid  paid  out 
of  the  ssdd  estate  to  the  said  John  Everard  Upton  as 
hereinbefore  mentioned;  and  that  they  may  respectively 
be  ordered  to  account  for  all  the  monies  and  efiecta  be-r 
longing  to  the  said  estate  which  have  come  to  their  hands 
respectively ;  and  that  some  person  other  than  the  said 
Roger  Kynaston  may  be  appointed  the  official  assignee 
of  the  said  estate  and  effects  under  such  new  fiat,  or  that 
otherwise  all  the  proceedings  under  the  said  existing  fiat 
subsequently  to  the  adjudication  thereunder  may  be  de-r 
clared  to  have  been  fraudulent  and  void,  and  may  be 
vacated  accordingly.*' 

The  second  petition  prays  thus : — ''That  the  allowance 
of  the  bankrupts*  said  certificates  may  not  be  confirmed 
by  this  Honorable  Court  until  after  the  said  hereinbefore 
mentioned  petition  shall  have  been  heard ;  and  that  the 
same  may  not  be  confirmed,  or  if  at  all  confirmed,  not 
until  the  said  bankrupts  respectively  have  refunded  to 
their  estate  the  said  two  several  sums  of  40/.,  and  save 
on  such  terms  and  conditions  as  shall  appear  to  i\\\% 
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Honorable  Court  just;  and  that  the  said  petition  maybe  ^8^7. 
heard  as  a  supplemental  petition  to  and  at  the  same  time  k^  p^rte 
with  the  said  before  mentioned  petition  ;  and  that  such 
before  mentioned  petition  may  be  heard,  and  such  order 
made  thereon  as  may  be  just,  so  far  as  the  several  re- 
spondents  thereto,  other  than  the  said  Roger  Kynaston^ 
are  concerned,  notwithstanding  the  death  of  the  said 
JRoger  Kynastan;  and  that  this  Honorable  Court  will 
make  such  order  as  to  the  costs  of  the  petition  as  may  be 
proper ;  and  that  all  the  costs  of  and  occasioned  by  such 
proceedings,  including  such  costs  as  aforesaid^  may  be 
ordered  to  be  paid  in  manner  aforesaid^  or  that  this 
Honorable  Court  will  make  such  order  in  relation  to  the 
said  costs  as  may  be  just ;  and  that  the  said  John  Fair^ 
chugk  may  be  removed  from  being  creditors'  assignee 
under  the  said  fiat,  and  some  proper  persons  or  person 
may  be  appointed  creditors'  assignees  or  assignee  under 
the  said  fiat ;  and  that  the  said  Roger  Kynaaton  may  be 
removed  firom  being  ofiicial  assignee  under  the  said  fiat; 
and  that  some  other  person  may  be  appointed  official 
assignee  thereunder ;  and  that  if  necessary  the  said  seve* 
ral  debts  proved  by  Messrs.  Stansfield  and  Wise,  John 
FaircUmgh  and  William  Ambler  respectively  may  be 
duly  investigated,  your  petitioner  hereby  offering  to  un* 
dertake  such  investigation,  and  to  submit  to  such  order 
as  this  Honorable  Court  may  make  touching  the  costs  of 
such  investigation ;  and  that  until  afler  this  petition  shall 
be  heard,  the  certificates  of  the  said  bankrupt,  if  the 
same  shall  be  allowed  by  the  said  Commissioner,  may 
not  be  confirmed."  And  I  may  here  observe  that  this 
is  a  case  in  which  the  bankrupts  made  themselves  bank- 
rupts under  a  recent  act  of  parliament.  There  was  no 
petitioning  creditor,  nor,  if  the  fiat  was  not  issued  with 

VOL.  I.  N  N 
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1847.        the  view  and  for  the  purpose  that  it  should  be  the  means 
T^^       of  fraud  or  an  instrument  of  fraud,  is  its  legal  validity 

Ex  parte  f  o  ^ 

Norton.        disputed. 

The  fiat  having  issued  in  January  last,  the  adjudication 
of  bankruptcy  took  place  in  the  same  January.  Mr. 
Fairclough  was  chosen  assignee  soon  afterwards.  The 
learned  Commissioner  allowed  the  certificates  in  the 
month  of  May,  after  considerable  opposition.  This  al- 
lowance was  in  the  interval  between  the  presentation  of 
the  first  petition  in  the  same  May,  and  the  presentation 
of  the  second  petition. 

The  two  petitions  were  in  hearing  before  the  Court  on 
several  days;  and  with  regard  to  the  bankrupts'  certifi- 
cates, I  have  already  decided,  after  fully  hearing  the  case 
against  them,  that  as  the  certificates  here  and  before  the 
Commissioner  were  opposed  chiefly  and  miunly,  if  not 
solely,  on  grounds  available  at  law  if  existing  in  truth — 
on  grounds,  that  is,  which  if  shown  to  exist  must  render 
the  certificates,  though  confirmed  here,  useless ;  and  as 
(neither  certificate  having  been  opposed  on  any  ground 
substantiated  to  my  satisfaction)  there  was  not  in  my 
judgment  more  than  a  case  of  doubt — if  so  much  as  a 
case  of  doubt,  against  either  of  the  certificates — the  con- 
firmation of  their  allowance  ought  not  to  be  withheld  or 
delayed.  This,  however,  was  expressly  without  preju- 
dice to  the  liability  (if  any)  of  the  fiat  to  be  annulled,  or 
to  the  question  whether  it  should  be  annulled  on  these 
petitions* 

I  have  not  upon  reflection  discovered  any  reason  for 
thinking  that  opinion  erroneous,  and  I  am  now,  after  an 
attentive  consideration  of  the  whole  matter,  able  to  say, 
that  unless  this  fiat  was  issued  with  the  view  and  for  the 
purpose  that  it  should  be  the  means  or  an  instrument  of 
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frauds  and  is  upon  that  ground  a  fiat  unfit  to  be  permitted        1847. 
to  stand,  it  is  clear  to  me  that  not  anything  should  have       ^^    ^^ 
been  done  on  these  petitions  to  stay  or  interfere  with  the      Norton. 
certificate  of  either  bankrupt  or  to  prejudice  it. 

I  must  think,  therefore,  that  if  the  fiat  was  not  issued 
with  such  a  view  and  for  such  a  purpose,  it  ought  not, 
for  any  object  of  convenience  or  otherwise,  to  be  annulled 
against  the  bankrupts'  consent.  If,  however,  it  had  been 
proved,  or  there  were  sufficient  grounds  for  judicial  sus- 
picion, that  this  fiat  was  issued  with  the  view  and  for  the 
purpose  that  it  should  be  the  means  or  an  instrument  of 
firaud,  it  would  probably  be  the  duty  of  the  Court  to 
annul  it,  or  institute  an  investigation  in  order  to  ascer- 
tain whether  it  was  so  issued.  I  think,  however,  that 
there  is  no  such  proof,  and  that  there  are  not  sufiicient 
grounds  for  such  a  suspicion. 

It  is  a  different  question  whether  there  have  been  frau* 
dulent  preferences.  I  assume,  for  the  sake  of  the  argu- 
ment, that  there  have  been.  The  fiat  may,  nevertheless, 
I  conceive,  be  legally  and  equitably  valid.  Nor  is  it 
material  that  it  was  issued  (if  it  was  so)  for  the  purpose 
mainly  and  chiefly  of  affording  the  bankrupts  such  pro- 
tection as  it  might  aflbrd  them  against  the  consequences 
of  the  proceedings  at  law  against  them,  and  witliout  a 
predominant  or  active  wish  to  benefit  or  assist  their  bond 
fide  creditors. 

With  regard  to  the  contention,  that  there  have  been 
fraudulent  preferences^  I  think  it  right,  whether,  consi- 
dering the  questions  raised  in  that  respect  as  questions  of 
fact  and  law,  or  as  questions  merely  of  fact,  to  say  that 
I  am  not  convinced  or  persuaded  that  there  has  not  or 
that  there  has  been  any  fraudulent  preference.  I  doubt 
whether  there  has  not  been  one  act  at  least   of  that 
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'^^^''       nature.     But  the  persons  in  whose  favor  those  alleged 


Ex  parte       acts  are  said  to  have  taken  place  are  not  before  the 

NORTOV 

Court,  and  I  decline  saying  more  on  the  subject,  except 
as  to  the  question  raised  and  argued,  whether,  under  the 
existing  fiat«  the  fraudulent  preferences  (if  any)  can  be 
impeached. 

Now  it  being  admitted,  or  being  upon  the  materials 
before  me  proper,  I  think,  to  be  believed,  that  at  the 
time  of  the  earliest  act  alleged  to  have  been  a  fraudulent 
preference,  the  bankrupts  were  traders,  and  had  at  least 
one  creditor,  now  remaining  wholly  unsatisfied,  whose 
debt  was  sufficient  to  support  a  petitioning  creditor's  fial 
at  any  time  during  the  interval  between  that  act  and  the 
present  fiat,  this  question  ought,  as  I  conceive,  to  be 
answered  in  favor  of  the  present  fiat,  that  is,  in  favor 
of  the  competency  of  impeaching,  under  it,  the  fraudulent 
preferences  if  there  were  any. 

Supposing  this  view  of  the  actual  state  of  the  law  to 
be  incorrect,  that  state,  in  my  judgment  (if  I  may  con- 
sider myself  at  liberty  to  express  the  opinion),  ought  not 
to  be  permitted  by  the  legislature  to  continue.  Perhaps, 
however,  a  decision  upon  that  point  is  not  here  necessary. 
It  is  not  necessary,  if  the  petitioner,  supposing  the  present 
fiat  to  be  placed  out  of  his  way  or  impounded,  could  not 
efiectually  be  a  petitioning  creditor  for  a  fiat  against  the 
bankrupts ;  and  I  think  it  doubtful  whether  he  could  be. 
It  is  perhaps  superfluous  to  add,  that  I  think  it  doubtful 
whether,  this  fiat  standing,  he  is  entitled  or  can  entitle 
himself  to  prove  under  it. 

To  remove  Mr.  Fairclough^  or  to  direct  even  pro- 
spectively or  contingently  his  removal  from  the  assiguee- 
ship  upon  these  petitions,  would,  I  conceive,  be  mani- 
festly improper. 
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I  think,  upon  the  whole  of  the  evidence,  that  there  is        1817. 
no  case  for  it,  even  upon  the  assumption  of  the  petitioner       ^^  ^^^ 
being  a  creditor,  or  being  certain  to  be  admitted  a  ere-       Norton. 
ditor  under  the  fiat.     It  appears  to  me  that  Mr.  Fair- 
chugh^s  conduct,  the  conduct  of  Mr.  Kynaston^  and  the 
conduct  of  Mr.  Upton,  though  largely  attacked,   have 
not  been  attacked  upon  sufficient  or  reasonable  grounds ; 
but  I  am  disposed  to  give  the  petitioner  liberty,  if  he 
shall  succeed  in  procuring  himself  to  be  admitted  a 
creditor  under  it,  to  proceed  (at  his  own  costs  in  the 
first  instance  at  least)  to  impeach  the  proofs  that  he 
disputes,  and  the  payments  or  acts  that  he  alleges  to 
have  been  fraudulent  preferences,  and  for  this  purpose 
to  use  the  assignees'  names,  indemnifying  them. 

In  all  other  respects,  however,  the  petitions,  in  my 
judgment,  fail,  and  must  be  dismissed^  They  fail,  there- 
fore, in  the  judgment  of  the  Court  for  the  most  part,  and 
almost  wholly ;  and  although  the  Court  allows  the  peti- 
tioner to  take,  to  some  extent,  contingently  at  least,  an 
order  upon  them,  I  am  not  sure  that  this,  upon  such 
petitions,  is  not  more  than  he  is  strictly  entitled  to. 
Had  he  abstained  from  petitioning  until  he  had  been 
admitted  (as  he  has  not  yet  been  and  possibly  may  never 
be)  to  prove  under  the  fiat,  or  had  he  sought  that  which 
he  has  obtained  and  nothing  else,  the  very  heavy  ex- 
pense that  these  petitions  must  have  caused,  might  have 
been,  to  a  very  great  extent,  and  perhaps  almost,  if  not 
altogether,  saved.  This,  however,  upon  the  question  of 
costs,  is  not,  by  any  means,  all.  Without  deeming  it 
necessary  to  intimate  what  I  think  of  the  manner  in 
which  the  second  petition  is  worded,  I  must  say  that 
the  first  (the  principal)  petition,  and  some  of  the  afii- 
davits  filed  on  behalf  of  the  petitioner,  contain  imputa-» 
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1847.  tions  and  charges  against  various  persons,  expressed  in 
^^^^^  a  manner  intemperate,  and  something  more,— of  a  gross 
Norton.  ]^\iid,  most  discreditable  and  disgraceful,  if  true,  to  the 
persons  parties  and  not  parties  thus  attacked,  and  to 
some  extent,  probably,  of  a  criminal  nature,  in  the  legal 
as  well  as  moral  sense  of  the  word ''  criminal,"  which  ap- 
pear to  me,  upon  my  view  of  the  evidence,  to  be,  I  do 
not  merely  say  not  established  and  not  justifiable,  but 
'  without  excuse.  Adding,  though  I  do  not  know  that  it  is 
necessary  to  add  to  this,  that  the  course  of  proceedings, 
which,  since  tlie  bankruptcy,  has  taken  place  on  the  pe- 
titioner's behalf  with  reference  to  the  matters  in  dispute, 
has  otherwise  been,  in  my  judgment,  of  an  oppressive 
description,  I  find  it  impossible  with  propriety  to  exempt 
him  from  any  part  of  the  costs  of  the  petitions  to  this 
time:  he  must  pay  the  whole.  But  I  will  reserve  the 
question  whether,  if  he  shall  succeed  in  displacing  or 
reducing  either  of  the  proofs  disputed  by  him,  or  in  es- 
tablishing as  a  firaudulent  preference  either  of  the  acts 
alleged  to  be  fraudulent  preferences,  he  shall  be  allowed 
in  those  respects,  or  either  of  them,  any  part  of  his  costs 
of  the  petition  out  of  the  estate ;  and  he  may  have  liberty 
to  apply  accordingly,  and  to  apply  also  as  to  the  costs  of 
such,  if  any,  proceedings  as  he  may  take  successfully  in 
the  assignees'  names  under  the  present  order. 


CASES  IN  BANKRUPTCY.  531 


Ex  parte  CHARLES  FORTESCUE  TAGART.— In 
the  matter  of  FRANCIS  MACKIE. 

Juri«28. 

This  was  the  petition  of  an  equitable  mortgagee  by  A  lessee  an- 

^  ,  Dexed  tenant  a 

deposit  of  deeds,  accompanied  by  the  following  written  fixtures,  and 

then  deposited 

memorandum  :--*  the  lease,  by 

wav  of  niort* 

'<  Be  it  remembered,  that  on  the  21st  day  of  June,  in  gage,  with  a 
the  year  of  our  Lord  1845,  the  title  deeds  and  writings  not°noUcin"g  the 
relating  to  all  the  piece  or  parcel  of  ground,  with  the  ^Jn  hiTl^comS 
messuage  or  tenements  thereon  erected,  being  No.  14  ^"I^^S*-^** 
on  the  east  side  of  Southampton  Row,  in  the  parish  of  extended  to  the 
St.  George's,  Bloomsbury,  in  the  county  of  Middlesex, 
held  under  the  Duke  of  Bedford,  with  the  premises 
thereto  belonging,  and  their  appurtenances,  &c.,  which 
are  the  property  of  the  undersigned  Francis  Mackie, 
were  delivered  to  and  deposited  by  me  with  Charles 
Fortescue  Tagart,  of  Gray's  Inn,  in  the  said  county, 
gentleman,  in  pledge  to  secure  to  the  said  Charles  For» 
tescue  Tagart  the  sum  of  100^  this  day  lent  and  ad- 
vanced by  the  said  Charles  Fortescue  Tagart  (the  receipt 
whereof  I  do  hereby  acknowledge),  with  interest  for  the 
same  after  the  rate  of  5/.  per  cent,  per  annum ;  and  I  the 
said  Francis  Mackie  do  hereby  engage  and  agree,  upon 
request  of  the  said  Charles  Fortescue  Tagart,  his  exe- 
cutors and  assigns,  to  execute  a  legal  mortgage  of  the 
said  leasehold  house  and  premises,  with  their  appurte- 
nances, to  the  said  Charles  Fortescue  Tagart,  his  exe- 
cutors, administrators  and  assigns,  at  my  own  expense ; 
and  also  that  I  will  keep  insured  the  said  messuage  and 
premises  in  the  Suii  Fire  Office,  in  the  same  sum  in 
which  they  are  now  insured,  and  pay  the  annual  pre- 
mium for  the  same  as  a  security  for  the  repayment  of 
the  said  sum  of  100/*  and  interest  as  aforesaid :  as  wit- 
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1847.  ness  my  hand  the  day  and  year  first  above  written. 
Kx parte       Francis  Mackie.     Witness,  Charles  Hepburn" 

The  petition,  and  the  petitioner's  affidavit  in  support 
of  it|  stated  that  at  tlie  date  of  the  deposit  there  were  in 
and  upon  the  premises  valuable  freehold  and  trade  fix- 
tures attached  and  belonging  thereto,  all  which  said  fix* 
tures  were  the  property  of  the  bankrupt,  and  that  it  was 
intended  and  agreed  by  and  between  the  petitioner  and 
the  bankrupt,  that  the  same  should  be  comprised  in  and 
be,  and  the  same  were  subject  to  the  said  equitable 
mortgage  or  deposit. 

The  lease  and  fixtures  had  been  sold.  By  arrange- 
ment between  the  parties,  the  question  as  to  the  title  to 
the  fixtures  was  to  be  decided  in  the  same  way  as  if  the 
petition  sought  the  usual  order  for  sale. 

Mr.  Hardy  in  support  of  the  petition.  In  Sx  parte 
Broadwood{a)  the  express  point  was  decided  by  this 
Court  as  then  constituted,  and  that  authority  was  fol- 
lowed in  Ex  parte  Bentley  (&). 

Mr.  Russell  for  the  assignees.  In  Ex  parte  Broadr 
wood  the  memorandum  contained  a  schedule  of  the  fix- 
tures belonging  to  the  premises,  and  in  Ex  parte  Bentley 
the  deed  creating  the  security  contained  the  word  **  ap- 
purtenances." But  here  it  cannot  be  contended  that 
any  thing  passed  by  the  memorandum  except  what  was 
included  in  the  lease.  [The  Chief  Judge.  Must  not 
the  case  be  considered  as  if  the  lease  were  assigned  ?] 
Trappes  v.  Harter  (c)  is,  in  that  view  of  the  case,  a  de- 
cisive authority  in  favor  of  the  assignees. 

(d)  1  M.  D.  &  D.  631.  (c)  2  Crom.  U  M«et.  153. 

(6)  2M.  D.&  D.59]. 
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Mr.  Hardy  in  reply.  The  memorandum  contains  an  I84<7. 
agreement  to  execute  a  legal  mortgage  of  the  premises 
"  with  their  appurtenances/'  which  would  of  course  in-  Taoaiit. 
elude  the  accretions  made  by  the  annexation  of  the  fix- 
tures. This  circumstance  brings  the  case  completely 
within  the  authority  of  Ex  parte  Bentley  (a).  In  Long* 
staff  y.  Meagoe{b)  it  was  held  that  an  assignment  passes 
all  the  fixtures  then  upon  the  premises,  although  they 
are  not  mentioned  in  the  deed  of  assignment ;  and  the 
same  point  was  decided  in  Hare  v.  Hortan  (c),  Cole- 
grave  v.  Dias  Santos  (d)  and  Ex  parte  Belcher  (e). 

The  Chief  Judge.— I  think  that  whatever  might  be 
the  proper  decision  upon  principlci  if  there  were  no  au- 
thority on  the  pointy  there  is  suflicient  authority  to  war- 
rant me  in  extending  the  petitioner's  security  to  the 
fixtures. 

The  Order  declared  that  the  petitioner  was  an 
equitable  mortgagee  of  *^  the  leasehold  messuage 
or  tenement,  fixtures  and  premises,  mentioned  in 
the  said  petition,"  and  directed  the  usual  accounts. 

(a)  2  M.  D.  &  D.  691.  (d)  2  B.  &  C.  76. 

(6)  2  Ad.  &  El.  167.  («}  2  M.  &  A.  160 ;  4  D.  &  C.  703. 

(e)  5B.&Ad.715. 
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1847. 


Ex    parte    THOMAS    PAYNE.— In    the    matter  of 

June  30  and  JOHN   TAVERNER. 

August  3. 

Thf  6&6  Vict  This  was  the  petition  of  a  creditor  to  annul  the  fiat 

c.  122,  s.  8,  ^ 

providiDg  that    for  Want  of  an  act  of  banknipicy. 

no  fiat  sball  be  '^^ 

invalid  by  rea-  The  fiat  was  sued  out  by  two  creditors,  named  Wil" 
of  bankruptcy    Uom  Bindloss  and  Edmund  Preston,  and  the  act  of 

boms  concerted 

does  not  enable'  bankruptcy  relied  upon,  and  upon  which  the  adjudication 
ouufiatfonnded  Proceeded,  was  the  execution  of  a  trust  deed,  dated  the 
e?eJu^  w^th*  29th  day  of  May,  1847,  whereby  the  bankrupt  assigned 
an"tuchTfoa '  ^*'  *"^  singular  his  estate  and  effects,  in  trust  for  the 
may  be  annulled  general  benefit  of  his  creditors,  unto  a  Mn  Wiiliam 

at  the  instance     ^ 

of  another  ere-   Fitzherbert  Chadmck.  who  was  not  at  the  time  of  the 

ditor. 

execution  of  the  deed  a  creditor  of  the  bankrupt. 

The  affidavits  in  suf^rt  of  the  petition  stated  that  the 
bankrupt  was  instigated  to  execute  the  deed  by  Mr. 
Chcuiwick,  who  said  that  he  acted  in  the  matter  as  the 
agent  for  and  on  behalf  of  the  petitioning  creditors, 
William  Bindloss  and  Edmund  Preston* 

It  was  sworn  that  the  deed  was  prepared  at  the  instance 
of  the  petitioning  creditors,  and  was  sent  by  them  to  a 
Mr.  James  Knight  (an  accountant  whom  they  employed,) 
for  the  purpose  of  being  executed  by  the  bankrupt,  and 
that  such  deed  was  finally  completed  by  Mr.  Knight^ 
who  attested  the  execution  of  the  same  by  Mr.  Chadwick. 

Mr.  UaUett  in  support  of  the  petition. 

The  Chief  Judge  desired  to  hear  the  counsel  who 
supported  the  fiat. 

Mr.  Swanston  and  Mr.  FoUett  for  the  petitioning  ere- 
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dilors.  There  is  no  doubt  that  the  execution  of  the  lS4i7. 
deed  is  an  act  of  bankruptcy,  and  the  only  objection  ^,1  parte 
made  to  it  is,  that  the  petitioning  creditors  concurred  in 
it,  in  other  words,  that  it  is  a  concerted  act  of  bank- 
ruptcy. Now  this  might  have  been  a  valid  objection 
'  before  the  passing  of  the  new  act,  5  &  6  Vict.  c.  ISS, 
but  it  is  no  longer  any  reason  for  invalidating  the  fiat,  the 
8th  section  of  that  act  providing,  ''  that  no  fiat  in  bank- 
ruptcy shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  of  the  person  against  whom  the  adjudication 
of  bankruptcy  thereunder  shall  be  made  having  been 
concerted  or  agreed  upon  between  the  bankrupt  and 
any  creditor  or  other  person,  save  and  except  where 
any  petition  to  supersede  or  annul  a  fiat  for  any  such 
cause  shall  have  been  already  presented  and  shall  be 
now  pending."  [The  Chief  Judge.  Can  a  party  who 
accepts  a  benefit  given  him  by  a  deed  sue  out  a  fiat 
upon  it  as  an  act  of  bankruptcy  ?]  Such  a  proceeding 
might  affect  the  equitable  validity  of  the  fiat,  if  it  were 
impeached  by  the  bankrupt,  but  no  one  else  has  a  right 
to  complain  of  it.  In  Simpson  v.  Sikes  (a)  the  Court 
held  that  a  deed  conveying  the  whole  of  a  trader's 
effects  on  trust  was  an  act  of  bankruptcy,  although 
executed  by  the  trader  for  the  purpose  of  constituting 
such  an  act.  In  Marshall  v.  Barfcwarth(b)  it  was 
decided  that  the  1  &  3  WiU,  4,  c.  68,  s.  4S,  providing 
that  no  fiat  shall  be  annulled  by  reason  of  the  fiat  being 
concerted  between  the  petitioning  creditor  and  the 
bankrupt,  did  not  give  validity  to  fiats,  where  the  act 
of  bankruptcy  was  concerted.  It  was  in  order  to 
supply  that  defect  in  the  clause  that  the  6  &  6  Vict. 

(a)  6  Mao.  &  Sel.  295.  (6)  4  B.  &  Ad.  60%. 
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1847.       c.  12Sy  s.  8,  was  passed;  but  if  it  be  decided  that  a  fiat 


Ex  parte 


can  nevertheless  be  annulled  on  the  sole  ground  that 
Paynb.  the  petitioning  creditor  concurred  in  the  act  of  bank- 
ruptcy, the  object  of  the  clause  will  be  wholly  defeated, 
and  indeed  it  seems  impossible  to  decide  without  con- 
travening its  express  terms.  They  also  referred  to 
Garrard  v.  Lord  Lauderdale  {a). 

The  Chief  Judge. — I  assume  that  the  deed(i)  in 
this  case  purports  to  be  executed  for  the  benefit  of  the 
creditors  generally ;  that  the  petitioning  creditors  were 
entitled  to  the  benefit  of  the  trusts  declared  by  the  deed 
and  accepted  that  benefit.  On  these  assumptions,  I 
only  desire  to  hear  the  petitioner's  counsel  on  the 
question  whether  the  respondents  should  not  be  allowed, 
if  they  desire  it,  the  opportunity  of  trying  at  law  the 
question  of  the  validity  of  the  fiat. 

Mr.  Haliett  for  the  petitioner.  There  is  not  sufficient 
doubt  in  the  case  to  entitle  the  respondents  to  have  the 
decision  postponed.  In  Tope  v.  Hochin{c)  it  was 
expressly  decided,  not  with  reference  to  any  objection 
respecting  the  act  of  bankruptcy  being  concerted,  but 
on  general  principles,  that  a  person  could  not  impeach  an 
instrument  to  which  he  was  a  party ;  and  that  his  in- 
capacity to  avoid  his  own  act  even  communtcated  itself 
to  the  assignees  chosen  under  a  fiat  sued  out  by  him,  it 
being  considered  so  clear  that  he  could  not  even  indirectly 
be  the  means  of  contravening  his  own  contract.    And 

(a)  3  Sim.  1  ;  2  Rass.  &  M.  451. 

(fr)  The  deed  was  not  produced,  and  its  production  was  not  iosisled  on 
by  either  party. 
(0  7B.&C.  101. 
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in  the  case  of  Marshall  7»  Barkworth{a),  cited  on  the        1S47. 
other  side,  Mr.  Justice  Taunton  in  his  judgment  puts       ^""^ 

JwJA   ft#VS  «v 

the  case  on  its  true  ground  when  he  saysj  '^Tbis  deed       Paynb. 

of  assignment  purports  to  be  executed  for  one  purpose, 

and  a  party  to  it  endeavours  to  make  it  enure  to  another. 

He  cannot  avail   himself  of  his  own  fraud."     The 

reasoning  is  equally  applicable  to  the  present  case,  and 

shows  clearly  what  the  decision  of  a  court  of  law  would 

be. 

The  Chief  Judge. — I  think  the  execution  of  the 
deed  in  this  case  was  not  an  act  of  bankruptcy  as  regards 
the  petitioning  creditor ;  but  the  respondents  may  have 
either  an  opportunity  of  trying  the  question  at  law,  or 
may  have  liberty  to  go  before  the  Commissioner,  for 
the  purpose  of  supporting  the  fiat  by  establishing  some 
,  other  act  of  bankruptcy. 

The  respondents  preferred  the  latter  alternative,  and 
the  following  order  was  made. 

This  Court  doth  order,  that  the  said  respondents 
be  and  they  are  at  liberty  to  go  before  the  said 
Commissioner  acting  in  the  prosecution  of  the 
said  fiat,  and  to  tender  in  support  of  the  said 
fiat  evidence  of  any  acts  of  bankruptcy  committed 
by  the  said  bankrupt  in  the  said  petition  men- 
tioned; and  the  said  respondents  are  to  give 
three  days'  notice  to  the  said  petitioners  of  all 
such  alleged  prior  acts  of  bankruptcy,  if  any, 
which  they  intend  to  ofier  in  evidence  before  the 
said  Commissioner.    And  this  Court  doth  order, 

(a)  4B.&  Ad.6l1. 
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1847.  that  the  said  respondents  do  commeiioe  their 

,r'^^'^'  said  inquiry  before  the  said  Commissiolier  on  or 

Ex  parte  ^      ^ 

Payne.  before  Wednesday  the  7th  day  of  July;    and 

the  said  petitioner  is  to  be  at  liberty  to  appear 
before  the  said  Commissioner;  and  this  Court 
doth  reserve  the  costs  of  all  parties  of  and 
occasioned  by  the  said  petition;  and  the  said 
'  parties  or  any  of  them  are  to  be  at  liberty  to 

apply  to  this  Court  relating  thereto  as  they  shall 
be  advised;  and  in  other  respects  this  Court 
ddth  order  the  matter  of  the  said  petition  to 
stand  over. 

AugM%  3.  The  petition  was  again  placed  on  the  paper  on  this 

d^y  to  be  disposed  of,  when  it  appeared  by  the  affidavit 
of  the  petitioner's  solicitor  that  the  respondents  had  not 
prosecuted  the  inquiry  before  the  Commissioner. 

The  Court  annulled  the  fiat  with  costs  against  the 
petitioning  creditors. 
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1847. 

Ex  parte  PETER  MORRISON  and  FREDERICK  ^^ 
FOVEAUX  WEISS.— In  the  matter  of  the  LON- 
DON  AND  BIRMINGHAM  EXTENSION,  and 
NORTHAMPTON,  DAVENTRY,  LEAMING- 
TON AND  WARWICK  RAILWAY  COM- 
PANY, now  or  late  of  No.  15,  Old  Jewry  Chambers 
in  the  City  of  London,  against  whom  a  fiat  in  bank* 
ruptcy  hath  issued  as  a  commercial  trading  company, 

Jun$  30  and 
_^  My  12  and  14. 

1  HIS  was  the  petition  of  two  of  the  directorp  of  a  Diiecton  of  a 
company  called  the  "Londpn  and  Binninghan.  Exten-  ^^Ty^^'^ 
sioDy  and  Northampton,   Daventry,    Leamington  and  comD^Liraer 
Warwick  Railway  Company,"  which,  bad  been  pro-  bafa^S^^^ 
visionally  registered  under  the  7  &  8  Vict.  ^.  110,  and  '^^''^''y^^^ 
against  which  a  fiat  had  issued  under  the  7  &  8  Viet.  \H,may  peti- 

tiOD  to  annal  the 

c.  11(1.    The  prayer  was  that  the  fiat  might  be  an-  fiatunthout 

,,    ,  alleging  that 

nuUed.  they  are 

shareholden* 

By  the  subscribers'  agreement  of  the  compiuiy,  dated     Op  such  a 
the  16th  of  August,  1845,  the  petitioners  and  twelve  neceitaiyto 
Other  persons  were  appointed  a  committee  of  manage-  party  who  may 
ment  or  directors ;    and  it  was  among  other  things  dire^^nd 
declared,  that  the  majority  of  the  members  of  the  com-  tnJ^t^hoTe-'^ 
mittee  of  management  for  the  time  being,  present  at  any  '?*  ?\j^*  '°|^ 
meeting  of  the  committee  of  management,  consisting  !j*®?^Pyy 
of  not  less  than  five  members,  should  have  power  to  soWed  under  a 

\  &9Fic«.c.28, 

bind  all  present  as  well  as  absent  members  of  the  com-  for  upwards  of 

three  luonths. 

mittee,  as  also  of  the  general  body  of  subscribers.  and  the  fiat  is 

sued  out  by 
parties  io  the  character  of  creditors. 

The  7  6c  8  Viet,  c  111,  s.  4,  providing  that  a  copy  of  the  declaration  and  minute  therein 
mentioned  shall  be  received  as  evidence,  and  that  no  further  evidence  shall  be  required  of  the 
act  of  bankruptcy^  mentioned  in  the  clause,  does  not  preclude  a  party  disputing  the  bank- 
roptt^  from  showing  that  the  decbmtion  and  the  iwolntion  were  unaatborised  by  the  sub- 
scribers' agreement. 

A  clause  in  the  subscribers*  agreement,  empowering  the  majority  at  any  meeting  of  not 
less  than  five  directors  to  bind  the  rest  and  the  company,  does  not  authorise  a  meeting  of 
three  to  do  so,  although  they  are  unanimous,  and  the  other  directors  are  summoned  and  fail 
to  attend. 
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1847.  At  a  meeting  of  the  intended  company,  held  on  the 

Ex  parte  ^^^  ^^^Yf  ^^5,  Messrs.  Wright  and  Hanbury  were 
tiMTiinotber.  ^ppo^nted  solicitors  to  the  company,  and  continued  to 
act  as  such  solicitors  down  to  tlie  period  of  its  dis- 
solution. 

In  pursuance  of  the  powers  vested  in  the  committee 
of  management  of  the  undertaking,  application  was 
made  to  parliament  for  an  act  for  carrying  the  same  into 
effecti  but  without  success. 

On  the  10th  of  September,  1846,  a  meeting  of  the 
shareholders  of  the  company  was  convened  and  held 
under  the  act  for  facilitating  the  dissolution  of  railway 
companies  (9  &  10  Vict.  c.  S8),  and  a  sufficient  number 
of  shareholders  having  attended  to  constitute  a  meeting 
under  the  act,  resolutions  were  duly  passed,  declaring 
that  the  company  should  be  dissolved,  and  that  such 
dissolution  should  not  be  an  act  of  bankruptcy  (a). 

Afterwards  it  was  considered  by  some  of  the 
directors  that  it  was  desirable  to  wind  up  the  affiiirs  of 
the  company  under  a. fiat;  and  a  circular  letter  was  sent 
to  each  director,  summoning  a  meeting  of  the  board  for 
the  SSnd  of  March,  1847,  at  the  offices  of  Messrs. 

(a)  9  &  10  Vki.  c.  38,  t.  23.  "  That  in  addition  to  the  qnestioD  of  dii* 
BolutioD,  it  shall  be  imperative  on  the  meetiog  to  decide  whether  such  dis- 
aolntioD  shall  or  shall  not  be  taken  to  be  an  act  of  bankruptcy,  for  the  pur- 
pose of  having  the  affairs  of  the  company  wound  up  under  the  proviaoBS 
of  the  act  aflennentioned." 

Sect  24.  "That  in  case  the  meeting  shall  resolve  that  the  affairs  of  the 
company  shall  not  be  so  wound  up,  or  in  the  case  of  a  railway  to  be  made 
in  Scotland,  if  the  majority  shall  resolve  in  favour  of  dissolatioo,  then  (sub- 
ject to  the  power  hereinafter  given  to  the  committee,  and  to  creditors  of  the 
company  to  petition  for  a  fiat)  the  affairs  of  the  said  company  shall  be 
wound  up,  according  to  the  rules  applicable  to  the  dissolution  of  partner* 
ship  undertakings,  and  as  if  the  undertaking  had  been  dissolved  by  mutnal 
consent" 
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Ashurst  and  Son  solicitors,  for  the  purpose  of  considering        1847. 
the  propriety  of  passing  a  resolution,  and  of  passing  the       ^.^  ^^^^ 
same  in  pursuance  of  7  &  8    Vict.  c.   111.  s.  4(«).     .^Jj^'oiher^ 
On  that  day  three  directors  or  members  of  the  com- 
mittee, and  no  more,  assembled,. of  whom  a  Mr.  W.  F. 
Black  was  one ;  and  they  proceeded  to  pass,  and  passed 
unanimously,  a  resolution,  appointing  Messrs.  Ashurst 
and  Son  solicitors  of  the  company ;   and  a  further  re- 
solution, declaring  the    that   the   company  was    then 
unable  to  meet  its  engagements,  and  that  a  declaration 
of  insolvency  should  be  forthwith  filed  in  the  office  of 
the  Lord  Chancellor's  Secretary  of  Bankrupts,  in  the 
form  directed  by  the  statute. 
A  declaration  of  insolvency,  bearing  date  the  2Znd 

(a)  7  &  8  Vioi.  c.  Ill,  8.  4.  "  That  if  any  such  company  or  body  shall, 
by  virtue  of  a  resolution  to  be  duly  passed  in  that  behalf  at  a  board  of  directors 
of  such  company  or  body,  duly  summoned  for  that  purpose,  file  or  cause  to 
be  filed  in  the  office  of  the  Lord  Chancellor's  Secretary  of  Bankrupts  a 
declaration  in  writing  in  the  form  specified  in  the  schedule  (A.)  No.  1,  here« 
unto  annexed,  that  the  said  company  or  body  is  unable  to  meet  its  engage- 
ments,  and  also  a  minute  of  such  resolution  in  the  form  specified  in  the  said 
schedule  (A.)  No.  2,  such  declaration  and  minute  of  resolution  respectively 
being  voder  the  common  seal  of  such  company  or  body,  and  if  such  com- 
pany or  body  have  no  common  scjU  then  signed  by  the  chairman  of  the 
board  of  directors  who  was  present  at  the  passing  of  such  resolution ;  and 
in  either  case  such  declaration  and  minute  of  resolutiouj  being  respectively 
attested  by  the  attorney  or  solicitor  of  the  said  company  or  body  for  the 
time  being,  every  such  company  or  body  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  filing  such  declaration,  pro* 
vided  a  fiat  in  bankruptcy  shall  issue  against  such  company  or  body  within 
two  calendar  months  from  the  filing  of  such  declaration;  and  a  copy  of 
such  declaration  and  minute  of  resolution  respectively,  purporting  to  be 
certified  by  the  said  secretary  or  bis  clerk  as  a  true  copy,  shall  be  received 
u  evidence  of  such  declaration  and  minute  of  resolution  respectively 
having  been  filed  by  such  company  or  body ;  and  that  upon  such  evidence 
being  given,  and  upon  proof  by  the  attesting  witness  of  the  sealing  or  sig- 
nature, as  the  case  may  be,  of  the  said  declaration  aod  minute  of  resolution, 
no  further  evidence  shall  be  requiied  of  the  said  act  of  bankruptcy." 

VOL.  I.  O  O 


and  others. 
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1847.        March,  1847,  was  accordingly  signed  bj  Mr.  Blacky 
^"^       therein  described  as  chairaian  of  the  board  of  directors, 

Lx  parte 

Aij>"R^>oN  who  was  present  at  the  passing  of  the  resolution,  and 
was  witnessed  by  William  Henry  Ashurst  the  younger 
as  solicitor  to  the  company,  and  was  filed  in  the  office 
of  the  Lord  Chancellor's  Secretary  of  Bankrupts. 

On  the  18th  May,  1847,  the  fiat  issued  on  the 
petition  of  two  creditors,  and  the  company  were  ad- 
judged and  declared  bankrupt.  An  official  assignee 
had  been  appointed,  but  no  creditors'  assignees  or 
assignee  had  been  chosen. 

By  an  order  dated  the  4th  June,  1847^  of  the  Com- 
missioner, that  the  petitioners,  and  also  Mr.  WtlUam 
Shaw  and  Mr.  JBtocA,  four  of  the  persons  who  at  the  date 
of  the  fiat  in  bankruptcy  against  the  company  or  body 
were  directors  or  members  of  the  committee  of  manage- 
ment of  the  company  or  body,  were  directed  to  prepare 
the  balance  sheet  and  accounts  of  the  bankrupt  company, 
in  such  form  as  was  usual  in  matters  of  bankruptcy  in 
the  Court  of  Bankruptcy;  and  should  subscribe  such 
balance  sheet  and  accounts  and  file  the  same»  and 
deliver  a  copy  thereof  to  the  official  assignee  appointed 
under  the  fiat,  ten  days  at  least  before  the  5th  of  July, 
or  such  other  day  as  the  Court  should  appoint  for  the 
last  examination  under  the  fiat. 

The  grounds  on  which  the  validity  of  the  fiat  was 
disputed  by  the  petition  were :— that  the  company  was 
not  a  commercial  trading  company,  or  liable  to  be  made 
bankrupt  within  the  intent  and  meaning  of  the  statutes 
relating  to  bankrupts ;  that  the  company  had  not  com- 
mitted an  act  of  bankruptcy;  and  that  there  was  no 
valid  petitioning  creditor's  debt  sufficient  to  support  the 
fiat. 
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The  petition  stated  that  the  petitioners  had  been^  1847. 
from  the  time  of  the  formation  of  the  company  up  to  ^'"^ 
the  time  of  the  issuing  of  the  fiat,  and  had  ever  since      Morrison 

°  aod  olhere, 

been  and  still  were,  two  of  the  directors  or  members  of 
the  committee  of  management  of  the  company. 

Mr,  Bacon  and  Mr.  Glasse  supported  the  petition. 

Mr.  RusbM  and  Mr.  Hatohes,  for  the  bankrupts, 
took  a  preliminary  objection  that  none  of  the  other 
directors  were  served  with  the  petition.  They  said 
that  the  majority  of  the  shareholders  of  the  company, 
as  well  as  of  the  directors,  were  in  favor  of  the  fiat. 
The  Commissioner  had  ordered  that  four  of  the  directors 
should  prepare  the  balance  sheet.  This  was  the 
petition  of  two  of  those  gentlemen  only.  Surely  some 
one  or  more  of  the  committee  of  management  ought 
to  have  an  opportunity  of  being  heard,  whereas  no  one 
but  the  petitioning  creditor  and  the  official  assignee  had 
been  served  with  the  petition.  The  company  itself  was 
wholly  unrepresented. 

Mr.  Bacon  and  Mr.  Glasse.  Those  who  were 
directors  of  the  company  are  no  longer  directors,  the 
company  being  dissolved  under  the  provisions  of  Lord 
Dalhousie's  Act  (a).  It  is  true  that  the  act  provides 
(s.  27)  that  it  shall  be  lawful  for  any  three  of  those  who 
were  of  the  committee  of  any  company  so  dissolved, 
at  any  time  after  the  dissolution  thereof,  or  for  any 
creditor  or  creditors  of  such  company,  to  such  amount 
as  is  now  by  law  requisite  to  support  a  flat  in  bank- 
ruptcy  in   England  and  Ireland,  or  a  sequestration   in 

(a)  8&9  Kief.  c.  28. 

oo2 
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18-^7.  Scotland,  within  three  months  after  the  dissolution 
Rx  parte  thereof  shall  have  been  resolved,  to  petition  that  a  fiat 
anToUiers.  ^"  bankruptcy  may  issue  against  such  company  if  in 
England  or  Ireland,  or  that  the  estates  of  the  company 
may  be  sequestrated  in  Scotland.  But  in  this  case  the 
fiat  is  sued  out  by  creditors  long  after  the  expiration  of 
the  three  months  limited  by  the  act  for  them  to  sue  out 
a  fiat.  The  proceeding,  therefore,  was  wholly  invalid, 
and  it  is  competent  for  the  petitioners  upon  whom  an 
order  is  made,  under  the  illegal  process,  to  have  that 
process  set  aside,  without  incurring  the  delay  and 
expense  of  bringing  before  the  Court  any  parties  except 
those  who  have  taken  part  in  the  irregularity.  [The 
Chief  Judge  referred  to  Richardson  v.  Larpent  (a)] 
There  is  this  difference  between  that  case  and  the 
present,  that  this  company  has  been  improperly  declared 
bankrupt,  and  that  if  the  fiat  proceeds,  the  petitioners 
must  either  obey  the  Commissioner's  order,  which  they 
think  contrary  to  law,  or  they  must  suffer  penalties  for 
disobeying  it. 

The  Chief  JuDGE.--The  petitioners  are  two  only  out 
of  a  number  of  twelve  or  fourteen  persons,  who  at  the 
time  when  the  company  was  dissolved  were  at  all  events 
its  managing  and  governing  body,  whether  under  the 
name  of  committee  of  management  or  of  directors.  That 
is  admitted.  It  is  further  admitted,  that  not  one  of  these 
twelve  or  fourteen  persons  has  been  served  with  this  pe- 
tition ;  that  of  the  persons  who  have  not  thus  been  served, 
it  appears,  that  some  dissent  from  the  view  taken  by 
the  petitioners,  and  desire  that  the  fiat  should  not  be 
annulled ;  and  that  of  these  persons  some  one  at  least  is 

(a)  2  y.  &  C.  C.  C.  607. 
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within  the  jurisdiction  of  the  Court.    In  such  a  state  of       1847. 


things,  I  think  that  the  petition  cannot  be  heard,  except 

for  the  purpose  of  making  some  interim  order  as  to  the      Morrison 

^     '^  ^  and  others. 

proceedings  before  the  Commissioner  until  some  of  the 
other  parties  shall  have  been  served.  Of  course  no  one 
has  imagined  that  every  shareholder  should  be  here. 
It  will  be  sufficient  to  have  some  one  representing  those 
directors  who  take  a  different  view  from  the  petitioners 
before  the  Court. 

The  petition  was  ordered  to  stand  over. 

July  12. 

Mr.  Black  and  two  other  directors  having  been  served, 
the  petition  was  again  placed  in  the  paper* 

Mr.  Bacon  and  Mr.  Olasse  for  the  petitioners.  This 
fiat  is  invalid  on  many  grounds. 

1.  Because  the  company  was  never  a  commercial  or 
trading  company  or  any  other  company,  within  the  scope 
of  the  act  7  &  8  Vict.  c.  1 10. 

S.  If  it  ever  were  such  a  company,  it  had  been  dis- 
solved before  the  issuing  of  the  fiat,  and  the  act  of  the 
7  &  8  VicL  c.  110,  only  applies  to  existing  companies. 

3.  No  resolution  was  passed  at  a  board  of  directors 
constituted  according  to  the  provisions  of  the  act. 

4.  The  petitioning  creditor's  debt  is  insufficient. 

The  Chief  Judge  desired  first  to  hear  the  respondents 
on  the  question  respecting  the  constitution  of  the  board 
at  which  the  resolution  was  passed. 

Mr.  Russell  and  Mr.  Hawke  for  the  petitioning  credi-* 
tors.  The  4ih  section  of  the  7  &  8  VicL  c.  ill,  after 
providing  that  a  declaration  and  minute  of  resolution, 
signed  by  the  chairman,  shall  be  filed,  provides  that  a 
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1 847.       copy  of  such  declaration  and  minute  of  such  resolution  re- 
Ex  parte      spectively,  purporting  to  be  certified  by  the  secretary  or 
and  others      ^^^  ^^^''^  *®  *  ^^^^  copy,  shall  be  received  as  evidence  of 
such  declaration  and  minute  of  resolution  respectively 
having  been  filed  by  such  company  or  body;  and  that  upon 
such  evidence  being  given^  and  upon  proof  by  the  attesting 
witness  of  the  sealing  or  signature,  as  the  case  may  be, 
of  the  said  declaration  and  minute  of  resolution,  no  fur- 
ther evidence  shall  be  required  of  the  said  act  of  bank- 
ruptcy.    The  evidence  prescribed  by  the  act  exists 
here,  and  the  Court  cannot  look  beyond  it.    [The  Chief 
Jydge,    Does  the   act,   in  providing  that  no  further 
evidence  shall  be  required,  provide  that  that  evidence 
shall  be  conclusive  ?]     That  is  necessarily  implied  virhen 
it  is  provided  that  no  further  evidence  shall  be  required. 
But  there  is  no  ground  for  impeaching  the  evidence  here. 
The  three  directors  were  unanimous,  and  therefore  it  was 
immaterial  whether  the  other  two  were  present  or  not,  as 
their  votes  would  have  made  no  difierence.  The  greatest 
inconvenience  would  arise  from  holding  that  their  mere 
presence  was  requisite,  for  the  result  would  be  that  by 
refusing  to  attend  they  might,  although  a  minority,  e&c- 
tually  prevent  the  competent  majority  from  securing  for 
the  company  the  benefit  of  the  statute,  whereas  if  they 
attended  they  could  not  eflfect  any  such  result.     The  ob- 
ject of  the  act  would  thus  be  entirely  defeated.     The 
minutes  of  the  committee  show  that  the  article  in  the 
partnership  deed  respecting  the  attendance  of  five  had 
been  habitually  disregarded,  and  must  therefore  be  con- 
sidered as  not  being  acted  upon  and  waived.   [The  Chief 
Judge.  That  might  be  a  good  argument  if  the  committee 
had  constituted  the  whole  partnership.    If  all  the  parties 
who  had  power  to  change  the  terms  of  the  partnership 
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contract  acted  in  a  manner  contrary  to  theaii  those  terms        1847. 
might  be  considered  as  having  been  varied ;  but  the  com-      ^^  ^^^ 
mittee  had  no  power  to  vary  the  stipulations  oi  the  deed.]     jn^^oihwl 
The  petitioners  cannot  be  heard  to  impeach  a  resolution  of 
the  directors  on  the  ground  of  an  insufficient  attendance 
at  the  meeting,  when  they  were  themselves  among  those 
who  neglected  to  attend.   A  party  cannot  take  advantage 
of  his  own  default.    Another  fatal  objection  to  the  peti- 
tion is,  that  it  does  not  state  that  the  petitioners  are 
shareholders,  for  if  they  are  not,  they  have  no  right  to 
present  such  a  petition. 

The  Chief  Judge  adverted  to  the  provisions  of  the 
ISth  and  18th  sections  of  7  &  8  Vict.  c.  111(a). 

Mr.  W,  Morris  for  Mr.  Bheh.  As  the  petitioners  do 
not  aver  that  they  are  ehareholdersi  they  have  no  locus 
standi.  That  they  are  directed  under  the  terms  of  the 
act  to  prepare  the  accounts  and  the  balance  sheet,  can 
make  no  difference,  for  these  are  merely  ministerial  acts ; 
and  it  might  as  well  be  said  that  the  secretary  could  pe- 
tition to  annul  the  fiat. 

Mr.  SwamUm  for  another  director  submitted  the  ques- 
tion to  the  decision  of  the  Coiirt. 

Mr.  Metcalfe  appeared  for  another  director  who  had 
been  served,  but  wished  to  take  no  part  in  the  discussion. 

The  Chief  Judge. — It  would  be  the  utmost  injustice 
to  hold  that  it  is  not  competent  to  the  petitioners  to  pre- 
sent this  petition,  exposed  as  they  are  to  the  liabilities 

(a)  See  anfv,  p.  382|  n.  (a)i 
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1847.  created  by  these  acts  of  parliament.  The  next  question 
Ex  parte  ^^>  (assuming  all  other  things  in  favor  of  these  respon- 
aidTibwl  dents,)  whether  the  declaration  filed  in  the  office  of  the 
Secretary  of  Bankrupts,  which  is  the  foundation  of  the 
fiat,  was  filed  ^'  by  virtue  of  a  resolution  duly  passed  in 
that  behalf  at  a  board  of  directors  of  such  company,  or 
body  duly  summoned  for  that  purpose."  If  it  was  not, 
the  fiat  must  fail,  whether  exposed  or  not  exposed 
to  any  other  objections.  Now  it  has  been  said  that 
the  act  makes  that  which  has  taken  place  conclu- 
sive evidence  that  the  declaration  was  filed  by  virtue 
of  such  a  resolution.  I  am  not  of  that  opinion.  The 
4th  section  makes  certain  things  receivable  as  evidence 
prim^  facie  of  the  requisites  which  it  mentions,  but  it 
does  not  make  them  conclusive  evidence.  It  does  not 
take  away  fi*om  any  interested  party  the  power  of  con- 
testing it,  or  the  opportunity  of  showing  by  other  evi- 
dence that  such  a  state  of  things  did  not  exist.  The 
remaining  question  is  whether  that  is  here  shown.  Now 
by  an  instrument  not  produced,  but  the  absence  of  which 
is,  I  conceive,  sufficiently  accounted  for,  and  the  contents 
of  which  are,  in  my  judgment,  sufficiently  proved,  a 
number  of  persons  considerably  exceeding  five  are  ap- 
pointed to  be  a  general  committee  of  management  for 
conducting  the  undertaking;  and  various  powers  are 
given  to  that  committee,  and  various  acts  which  they  are 
to  do  are  mentioned,  and  with  the  exception  of  the  au- 
thority given  by  the  clause  which  I  am  about  to  mention, 
I  do  not  understand  that  the  instrument  gives  power 
to  any  one  or  more  of  that  number  to  bind  the  rest  or  to 
act  without  the  rest.  There  is,  however,  this  clause,—* 
''  And  it  is  hereby  declared,  that  the  majority  of  the 
members  shall  have  power  to  bind  all  who  are  absent  as 
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well  as  those  present,  as  well  as  the  general  body  of  the  1847. 
subscribers."  Now  when  the  act  was  done,  the  validity  of  £s  p^^te 
which  is  now  in  question,  there  were  certainly  more  than  JJd"othm. 
five  members  of  the  committee  who  not  only  were  capa- 
ble of  being  summoned,  but  were  actually  summoned. 
In  point  of  fact,  however,  only  three  of  them  did  attend, 
and  the  three  did  the  act,  or  professed  and  attempted  to 
do  the  act,  in  question ;  and  as  they  were  unanimous,  it 
has  been  contended  that  inasmuch  as  five  might,  if  pre- 
sent together,  have  effectually  done  the  act  by  means  of 
the  majority  of  three,  notwithstanding  the  dissent  of  the 
two,  and  that  number  of  three  was  here  present  doing 
the  act  unanimously, — that  is  sufficient.  The  unanimous 
act,  however,  of  the  three  alone  is  importantly  different 
from  the  act  of  the  three  (being  a  majority  out  of  five) 
who  act  in  the  presence  of  the  other  two,  delivering  or 
capable  of  delivering  their  reasons,  and  of  arguing  the 
point  with  them.  It  appears  to  me,  therefore,  that  it  is 
no  answer  to  say,  that  if  five  were  present  three  might 
have  done  the  act.  The  five  were  not  present.  I  am 
of  opinion  that  if  any  sufficient  reason  could  have  been 
given,  none  has  been  given,  for  a  meeting  of  the  three 
only.  I  think  that  for  any  purpose  material  at  present, 
in  the  circumstances,  at  least,  which  existed,  (for  it  is  not 
necessary  to  consider  any  other  probable  state  of  circum«- 
atances,)  a  meeting  consisting  of  less  than  five  members 
could  not  do  this  or  any  such  act.  I  am  of  opinion, 
therefore,  that  it  is  proved  that  the  declaration  in  writings 
which  is  the  foundation  of  the  present  fiat,  was  not  filed 
by  virtue  of  a  resolution  duly  passed  in  that  behalf  at  a 
board  of  directors ;  and  that  consequently  the  fiat  fail8» 
in  my  judgment*  The  petitioning  creditor  must  pay 
the  costs  of  the  petitioners. 

Fiat  annulled^  with  costs. 
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1847. 

Ex  parte  JAMBS  PULLIN  HINTON.— In  the  mat- 
ter of  DANIEL  WADE  ACRAMAN,  WILLIAM 
EDWARD  ACRAMAN,  and  ALFRED  JOHN 
ACRAMAN. 

July  6. 

Thrae  partoera,  In  September,  1841,  the  petitioner  discounted  a  note, 

of  a  firm  of  six, 

carried  on  a  dis-  of  which  the  following  ii  a  oopy  2 

tinct  trade  in 

ffidtlSd  a  "  »"«**>^'  ^^^  Seplember,  1841. 

promiMory  note  u  £1650  :  0  :  0. 

made  b^  the 

»«.  which  was       «  ^t  SIX  months  after  date,  we  promise  to  pay  to 

discooDled  by  a  * 

person  who  be-    William  Edword  Acramarif  Esq,,  or  order  the  sum  of 

lieved,  at  the 

time,  from  ge-     1650Z.  for  value  received, 

neral  reputation, 

that  the  three  Bristol  Iron  Works. 

were  partners  m 

the  aggrente         pp,  Acramans.  Morgan  S^  Co.,  George  Morgan" 

firm,  bnt  that  "  ^  ^^ 

the  firms  were        The  note  was  indorsed  in  the  following  manner : 

distinct. 

Held,  not  a  ''  W,  Edward  Acraman. 

case  for  double  -r^    -r, 

proof;  and  **  D*  E.  j*  A,  AcromiUU 

according  to  (he  *'  Wm.  Williams" 

principle  of  ex 

parte  Moult,         At  the  time  of  drawing  the  promissory  note,  the  firm 

the  same  deci- 
sion would  have  of  AcranuMSf  Morgan  and  Company,  consisted  of  Daniel 

been  given,  in- 

depeudentiy  of  Wade  Acraman,  William  Edward  Acrawum,  Alfred 
belief  as  to  the  JoAn  AcToman,  Tkomoe  Hohroydf  WiSHam  MargoM^ 
Z^u""'   and  Ji^nm  Narrawaj,  FrmUj^:    and  th«   firm   of 

D^E.  k  A.  Acramam  consisted  of  Daniel  WadeAcror 
man,  William  Edward  Acraman,  and  Alfred  John 
Acraman,  The  trade  of  the  firm  of  Aeraman,  Morgan 
&  Co.,  was  that  of  ship  builders,  boiler  makers,  and 
engineers ;  and  the  trade  of  the  firm  of  2>.  E.  and  A. 
Acramans  was  that  of  merchants ;  and  the  firms  were 
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80  described  in  two  different  fiats  in  bankruptcyi  which        ^^^'^' 


were  issued  against  the  firms  respectively*  The  firms  ex  parte 
were  distinct;  each  had  joint  stock  funds  to  a  large 
amount ;  and  independent  to  a  great  extent  of  business 
transactions.  They  carried  on  their  business  diatiootly 
and  separate  from  each  otberi  and  at  separate  and  distinct 
places. 

At  the  time  when  the  petitioner  discounted  the  pro- 
missory note,  it  was  generally  believed,  and  the  peti- 
tioner knew  or  believed,  from  general  reputation,  that 
Daniel  Wade  Acr^iman,  WiUiam  Edward  Aoraman, 
and  Alfred  John  Acraman,  who  were  the  partners  in 
the  firm  of  D.  E,  and  A.  Acraman,  by  whom  the  note 
was  indorsed,  were  also  partners  in  the  firm  of  Acramanif 
Morgan  k  Co.,  but  that  the  firms  were  distinct  and 
separate  firms,  he  believed,  which  had  no  other  con- 
nexion with  each  other,  except  in  so  far  as  the  one  firm 
might  have  dealings  and  transactions  with  the  olher. 

The  petitioner  proved  his  debt  under  the  fiat  issued 
against  the  firm  of  Acramans,  Morgan  &  Co.»  and  a 
dividend  of  Stf.dcf.  in  the  pound  had  been  paid  him  upon 
or  in  respect  of  the  proof. 

Previously  to  the  receipt  of  such  dividend  of  2tf.  6d.  in 
the  pound,  but  after  the  proof  had  been  made,  the  peti- 
tioner tendered  a  proof  upon  the  same  promissory  note 
under  the  fiat  against  2>.  E.  and  A.  Aeraviane,  but  the 
Commissioner  refused  to  allow  the  proof,  on  the  ground 
that  the  petitioner  had  made  his  election,  by  proving 
under  the  fiat  against  Acramaue,  Morgan  &  Co.,  and  that 
at  the  time  the  petitioner  advanced  his  money  and  dis- 
counted the  promissory  note,  he  knew,  or  had  been  in- 
formed, that  Daniel  Wade  Acraman^  William  Edward 
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1847.        Acraman,  and  Alfred  John  Acraman^  were  partners  in 
Kx  pane      the  firm  of  Acramans,  Morgan  &  Co. 

The  prayer  of  the  petition  was,  that  the  petitioner 
might  be  permitted  to  prove  his  debt  under  the  fiat 
issued  against  Daniel  Wade  Acraman.  William  Edward 
Acraman^  and  Alfred  John  Acraman,  and  that  all  costs 
of  and  attendant  upon  the  petition,  might  be  ordered  to 
be  paid  out  of  the  estate  of  the  last  named  bankrupts. 

Mr.  Russell  in  support  of  the  petition.  The  Com- 
missioner, in  rejecting  the  proof,  has  proceeded  on  the 
authority  of  Ex  parte  Moult  (a) ;  but  that  case  differed 
materially  from  the  present,  because  the  claim  there  was 
to  prove  agunst  the  joint  estate  of  the  firm  and  the  se- 
parate estate  of  one  partner,  whereas  the  present  petition 
does  not  seek  to  prove  against  any  separate  estate,  but 
only  against  the  joint  estates  of  two  distinct  firms,  against 
which  difierent  fiats  have  issued,  and  which  were  alto- 
gether separate  concerns.  It  is  well  established,  that 
in  such  a  case  the  creditor  is  not  precluded  in  bank- 
ruptcy from  the  right  to  avail  himself  of  both  the  con- 
tracts into  which  the  firms  have  entered  with  him,  or, 
in  other  words,  to  make  a  double  proof.  In  Ex  parte 
Bonbonus  (b)  Lord  Eldon  said,  '*  There  have  been  many 
cases,  particularly  in  the  bankruptcy  of  Burton^  Forbes 
and  Gregory,  where  three  or  more  partners  being  also 
concerned  in  other  trades,  the  paper  of  one  firm  was 
given  to  the  creditors  of  another,  and  they  were  per» 
mitted  to  take  dividends  from  both  estates.'*  The  prin- 
ciple on  which  all  the  cases  prior  to  Ex  parte  Moult 
proceeded)    is    thus   expressed  in   Cooke's    Bankrupt 

(d)  MoDt«  &  Blu  28j  2  D.  &  C.  419.  (6)  8  Vee.  540. 
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Law  (a): — ^'When  the  same  persons  are  concerned  in        1847. 


several  firms,  and  issue  bills,  on  which  the  names  of      ,, 

'  '  Li  parte 

the  respective  firms  stand  as  drawers,  indorsers  or  ac-  Hinton. 
ceptors,  a  party  taking  such  a  bill,  conceiving  them  to 
be  distinct  houses  of  trade,  may  prove  against  each 
estate'' — a  proposition  which  is  fully  supported  by  Lord 
EUbovkS  decision  in  Ex  parte  Walker  (i) ;  and  the 
present  caae  comes  completely  within  the  scope  of  the 
doctrine,  for  it  is  not  necessary  that  the  individual  part- 
ners should  be  different,  or  be  conceived  to  be  all  dif- 
ferent persons,  but  merely  that  the  houses  of  trade  are, 
or  are  believed  to  be,  distinct.  All  the  authorities  are 
fully  collected  and  discussed  in  the  arguments  in  Ex 
parte  Moult,  where  it  is  to  be  regretted  that,  in  a  matter 
so  fully  argued,  and  in  which  there  was  an  equal  divi- 
sion of  opinion  in  the  Court  from  which  the  appeal 
proceeded,  so  short  a  judgment  was  given.  Nor  has  the 
decision  been  considered  satisfactory.  In  Messrs.  Mon- 
.tagu  and  Ayrton's  Treatise  (c)  it  is  thus  spoken  of :— - 
'*  In  this  case  the  judges  of  the  Court  of  Review  were 
divided  in  opinion ;  Mr.  Ersiine  and  Sir  Oeorge 
Rose  being  against  the  double  proof,  and  Sir  A.  Pell 
and  Sir  J.  Cross  in  favor  of  it.  Upon  appeal  to  the 
Chancellor,  he  concurred  with  Ershine^Ci.  and  Rose  J., 
but  no  reason  is  assigned  for  the  judgment.  That  this 
was  contrary  to  the  law  previous  to  this  case,  see  Ex  parte 
Laforest,  Cooke,  S51 ;  Ex  parte  Benson,  Cooke,  263 ; 
Ex  parte  Liddell,  2  Rose,  34;  Ex  parte  Adam,  1  Yes. 
Jan.;  Bea.  403,  S.C;  %  Rose,  37;  Ex  parte  Biggs, 
%  Rose,  37;  Ex  parte  Walker,  I  Rose,  441."  [The 
Chief  Judge.  1  confess  that  my  impression  of  the  au« 
thorities  accords  with  this  note.    Independently  of  the 

(rr)  Paga25l.  (h)  1  Rose,  441.    .       (c)  Page  162,  note (;?). 
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1847.  0AS6  of  JBx  parte  Mcnlt^  I  should  not  feel  much  diflS- 
^"^""^^  culty.]  Without  acceding  to  the  decision  in  £x  parte 
Hjnton.  Moult f  it  is  sufficient  to  say,  that  the  reasoning  on  which 
the  argument  of  the  successful  party^  and  the  judgments 
in  their  favour  in  the  Court  of  Review  proceeded,  and 
which,  it  may  be  assumed,  were  those  which  influenced 
the  decision  upon  the  appeal,  completely  distinguish  that 
case  from  the  present.  For  the  whole  of  that  reasoning 
is,  in  substance,  founded  on  the  circumstance  of  the  dis- 
tinct firm  there  having  consisted  of  a  single  trader. 

Mr.  SyHingtcn  and  Mr.  Roxburgh  for  the  respondent 
were  not  called  upon. 

The  CniEr  Juikib.— If  knowledge  on  the  part  of  the 
petitioner,  that  the  three  who  composed  the  firm  of  three 
were  members  of  the  firm  composed  of  six,  is  to  be  consi- 
dered as  materia],  upon  which  I  do  not  give  any  opinion, 
that  point  is,  I  suppose,  against  the  petitioner.  Assuming 
that  point  to  be  not  against  him,  I  must  then  recollect 
that  in  the  case  Ex  parte  Moult  it  is  plain  that 
Geddei  carried  on  a  separate  trade  under  the  firm  of 
Oeddes  ft  Co.,  that  the  separate  liability,  there  in 
question,  was  a  liability  on  the  part  of  Oeddes,  as  a 
trader  carrying  on  a  business  separately  under  the  firm 
of  Oeddes  8c  Co.,  and  that  his  separate  contract  was 
consequently  a  commercial  contract,  if  I  may  so  express 
myself.  I  do  not,  therefore,  see  any  distinction  between 
the  case  Er  parte  Moult  and  the  present,  unless  it 
is  a  distinction  that  Geddes  &  Co.  had  not  a  partner, 
whereas  here  the  minor  firm  comprises  several  persons : 
I  think  that  it  is  not. 

My  opinion  (subject  to  the  question  of  knowledge  or 


HiKTOH. 
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ignorance)  is,  that  if  by  law  there  ought  not  to  bate       ^^^^' 

been  double  proof  in  the  case  Ex  parte  Moult^  there      £x  parte 

ought  not  by  law  to  be  double  proof  in  the  case  before 

rae.     Had  Gedde$  not  been  a  separate  trader  (and, 

perhaps,  if  his  contract  had  not  been  a  trade  contract) 

I  should  have  thought  that  case  not  decisivef  as  I  do 

not  consider  J3x  parte  Husband  (a)  decisive  of  the 
present. 

Without  saying  what  I  should  have  thought  it  right 
to  do  in  this  case,  had  JSx  parte  Moult  been  out  of  the 
way,  I  consider  that  I  ought  not  to  decide  in  the  peti- 
tioner's favor,  that  case  standing. 

Petition  dismissed,  assignees*  costs  out  of  estate. 

(a)  2  G,  &  J.  4. 


Ex  parte  JAMES  HALL.~In  the  matter  of 

FRANCIS   CAREY.  JulylSand^l, 

1847. 
Feb.  1, 1848. 

IHIS  was  the  petition  of  a  creditor  who  had  proved  a  whereby  mU. 
debt  under  the  fiat,  which  was  by  mistake  omitted  in  the  ?eb*u  ^vld*"* 
list  of  proofs,  seeking  to  have  his  dividend  paid  by  the  tr/dSdiut 
official  assignee.  i^^trirjled:' 

On  the  4th  day  of  April,   184«,  the    respondent,  ^w.  that  the 

^  *      '  '  ^  f  omcial  assi^oee 

Alexander   Brymer  Belcher,    was    appointed    official  »nd  the  solicitor 

^  *  ^1^  to  the  fiat  were 

assignee,  and  Robert  Borras  and  Robert  Clark  creditors'  personally  liable 

to  pay  the  ere- 

assignees,  and  Messrs.  Wateon  and  Broughton  were  ditortheamoaot 

which  he  woatd 

appointed  solicitors  under  the  fiat.  have  received, 

Tx  1  1*1  1  had  his  debt 

Debts  were  proved  against  the  estate  to  the  amount  beeo  inserted  In 

the  list. 


Hall*. 
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1847.       of  3106/.  9s.  lOd.;  amongst  those  debts  was  one  of  the 
Ex  parte      petitioner  James  Hall  amounting  to  853/.  lAs.  id. 

On  the  Srd  of  Aprils  1846,  there  was  standing  to  the 
credit  of  the  estate  140/.  10«.  SJ.,  which  constituted  the 
whole  of  the  assets,  except  a  sum  of  S/.  Is.  M.  not  yet 
administered.  There  was  no  prospect  of  any  further 
assets. 

Dividend  lists  of  the  debts  and  assets  of  the  estate 
were  prepared  in  the  first  instance  by  Messrs.  Watson 
and  Broughton  as  solicitors  to  the  estate,  and  were 
afterwards  signed  by  Mr.  Belcher  as  official  assignee, 
according  to  the  order  18th  November,  1842,  relating  to 
official  assignees. 

The  debts  appeared  by  the  said  list  to  be  2752/.  \Ss.  8dl, 
and  the  assets  140/.  \0s.  2d.;  but  the  list  did  not  con- 
tain the  debt  of  the  petitioner  James  Hallf  the  same 
having  been  omitted  therefrom  by  Messrs*  Watson  and 
Broughton^  and  that  omission  was  not  corrected  by 
Mr.  Belcher. 

On  the  Srd  April,  1846,  an  order  of  dividend  was 
made  by  the  Commissioner,  on  the  filing  of  the  list 
prepared  by  the  solicitors  and  signed  by  the  official 
assignee*  and  on  the  assumption  of  its  correctness. 

Dividend  warrants  were  prepared  and  distributed 
accordingly  to  the  creditors  who  were  mentioned  in  the 
dividend  list,  but  in  consequence  of  the  omission  of  the 
petitioner's  debt,  no  dividend  warrant  was  prepared 
for  him.  He  applied  for  a  dividend  warrant  on  the 
amount  of  his  dividend  to  the  official  assignee,  who 
having  no  dividend  warrant  or  money  with  which  to 
pay  the  dividend,  refused  to  comply  with  the  application, 
and  thereupon  the  petitioner,  on  the  26th  da]^  of  Juoe^ 
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1847,  presented  his  petition^  praying  that  it  might  be        ]  847. 
declared  that  the  official  assignee  bad  rendered  himself      ^""""^^^ 

Ex  parte 

liable  to  the  petitioner  for  the  sum  of  18/,  lOd.,  being  Hall. 
a  dividend  of  Is.  4k1.  in  the  pound  on  353/.  lis,  2£f., 
the  amount  of  the  petitioner's  debt ;  and  that  he  might 
be  ordered  to  pay  the  same  to  the  petitioner  accordingly, 
together  with  the  costs  of  that  application,  and  the  costs, 
charges  and  expenses  which  had  been  incurred  by  the 
petitioner  in  endeavouring  to  obtain  payment  of  the  said 
dividend. 

In  opposition  to  the  petition,  the  clerk  to  the  official 
assignee,  who  was  absent  from  town  on  accdunt  of  bad 
health,  deposed  that,  according  to  the  practice  of  the 
Court  of  Bankruptcy,  the  solicitor  to  the  estate  is  fur- 
nished by  the  messenger  to  the  fiat  with  copies  of  the 
proceedings  at  each  meeting  which  takes  place  under  the 
fiat,  and  that  at  all  meetings  for  the  proof  of  debts  it  is 
the  duty  of  the  solicitor  to  make  out  a  list  of  the  creditors 
who  have  proved  at  such  meeting  and  the  amount  of 
their  debts,  which  list  is  filed  with,  and  forms  part  of, 
the  proceedings,  of  which  a  copy  is  furnished  by  the 
messenger  to  the  solicitor,  and  the  expense   of  the 
copies  is  allowed  in  the  solicitor's  bill  of  costs ;  that  the 
dividend  lists  are  made  out  by  the  solicitor  from  the 
copies  of  the  proceedings  so  furnished  to  him ;  that  no 
copy  of  the  proceedings  is  furnished  to  the  official 
assignee ;  and  that  he  has  not  any  means  of  examining 
the  dividend  lists  handed  to  him  by  the  solicitor,  except 
by  referring  to  the  original  proceedings   filed  in  the 
Court   of    Bankruptcy,   or    to    private    memoranda; 
that  the  solicitor  to  the  estate,  and  not '  the  official 
assignee,  is  paid  for  preparing  the  dividend  lists,  such 
payment  being  U.  6d*  each  for  the  first  hundred  ere- 

VOL.  I.  p  p 
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ditors,  (tnd  U.  each  ttflervarda}  that  the  amount  of 
debts  stated  to  hvre  been  proTbd  in  the  aceonot  men- 
tioned in  the  petition  to  hare  been  deliTcred  b7  tbe 
official  assignee  to  the  CoiUmitsioner  in  April,  1846, 
was  taken  in  the  usual  manner  from  the  diridend  lists 
furnished  (o  hlu  b<r  Messrs.  WatmM,  BreughUm  k  Co. 
the  solicitors  t9  the  estate  of  the  bankrupt;  that  althoiigb 
it  is  the  practice  to  date  the  dividend  account  on  the  day 
of  the  dividend  meeting,  yet  the  account  is  not,  in  fact, 
made  out  and  handed  to  the  Commissioner  for  signature 
until  the  dividend  Hats  are  furnished  by  the  solicitor; 
that  all  due  diligence  was  used  in  checking  the  liato; 
and  that  the  amission  was  not  discovered  until  the 
official  assignee  was  applied  to  af^r  the  dividend  war- 
rants had  been  issued;  that  when  the  matter  was 
brought  before  the  Commissioner,  one  of  the  soliciton 
stated  that  he  liad  purposely  omitted  the  debt  in  the 
list  of  creditors  under  a  mistaken  idea  that  the  con- 
traction "exhd.,"  inserted  in  the  margin  of  the  proof 
of  the  debt  to  denote  that  a  document  had  been  ex- 
hibited under  the  fiat,  meant  that  the  proof  hnd  been 
expunged ;  that  the  order  of  payment  of  a  dividend  was 
made  upon  a  recital  of  the  amount  of  debts  mentioned 
in  the  list  furnished  to  the  official  assignee  by  the 
solicitors,  not  including  the  debt  of  the  petitioner  j  that 
the  only  sum  the  official  assignee  had  in  hand  was  the 
sura  of  31.  "is.  4rf.,  recently  received  from  a  creditor  who 
held  security  and  bad  thereout  paid  himself  in  full. 

The  managing  clerk  of  the  solicitors  deposed  that  he 
had  attended  at  the  Court  of  Bankruptcy,  Basinghall 
Street,  to  make  out  a  dividend  list  from  the  original 
proceedings  filed  there,  and  the  proofs  under  the  said 
bankruptcy  (whicli  were  very  immerous);  and   that  in 
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making  out  such  list  from  the  original  proceedingsi  the        ^^^'^^ 

proof  of  the  petitioner  James  Hall  was  omitted  there-      £,  parte 

from  in  consequence  of  the  note  ''  Expd.  26th  Aprils  ^^^ 

1846,  &  M.  Fanblanquef'  being  inserted  in  the  margin 

of  the  proof,  the  clerk  believing  that  the  proof  had 

been  expunged  by  the  Commissioner  acting  under  the 

fiat  from  the  proceedings  under  the  same;  but  that 

for  greater  certainty  he  had  showed  the  original  proof 

to  the  Registrar  attached  to  the  Cojirt  of  the  Commis*- 

sioner,  who  agreed  in  thinking  that  such  proof  must 

have  been  expunged,  and  ought  not  to  be  inserted  in 

the  dividend  lists ;  and  that  in  consequence  of  such  im"> 

pression  of  his  own,  confirmed  by  that  of  the  Registrari 

the  proof  was  omitted  in  the  dividend  list* 

The  case  was  argued  first  Without  the  solicitors  to  the 
fiat  being  served,  and  under  an  impressioil  that  the 
respondent,  the  official  assignee,  waived  any  objection 
on  that  account.  It  was  afterwards  served  on  the 
solicitors  and  redargued. 

Mr.  Ru»9eU  and  Mr.  miotson  for  the  petitioner.  juiy  i6. 
It  is  clear  that  the  duty  of  making  out  the  dividend  list 
belongs  to  the  official  assignee*  By  the  order  of  Lord 
Lyndhnrst  of  November  IS,  184@,  No.  34,  it  is  provided, 
that  when  a  dividend  has  been  or  may  be  declared,  the 
solicitor  to  the  estate  shall  forthwith  make  out  three  lists 
of  the  creditors  in  alphabetical  order ;  and  shall  state  in 
separate  columns,  after  the  name  of  each  creditor,  the 
amount  of  his  debt,  and  the  dividend  to  which  he  is 
entitled ;  and  in  two  of  such  lists  the  securities  exhibited 
at  the  time  of  proof;  and  shall  to  each  name  prefix  a 
number,  in  regular  series,  together  with  the  date  of  the 
order  of  dividend,  according  to  the  form  in  the  schedule 

pp2 
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1847.        hereunto  annexed  (Nos.  10  and  11);  and  shall  sign  such 
Ex  parte       several  lists,  and  shall  cause  one  of  such  lists  which 
specifies  such  securities  to  be  filed  with  the  proceedings, 
and  the  other  of  such  lists  which  specifies  the  securides 
he  shall  deliver  to  the  official  assignee,  together  with  the 
lists  not    specifying    the  securities;     and  the  oflScial 
assignee  shall  examine  and  sign  the  several  lists,  if 
correct ;  and  shall  prepare  books  at  the  expense  of  the 
estate,  containing  as  many  blank  warrants  as  may  be 
necessary,  according  to  the  form  in  the  schedule  here- 
unto annexed  (No.  12)  for  London,  and  (No.  13)  for  the 
country;    and  shall  number  and  fill  up  a  warrant  for 
each  dividend,  and  insert  in  each  warrant  the  name  of 
the  creditor  to  which  the  number  of  such  warrant  is 
prefixed  in  the  list,  and  the  dividend  payable  to  him ; 
and  shall  keep  the  list  specifying  the  securities  in  his 
custody ;  and  shall  take  and  send  the  l^ooks  containing 
such  warrants,  together  with  the  list  not  specifying  the 
securities,  to  the  Accountant  in  Bankruptcy,  who  shall 
ascertain  that  the  amount  of  such  warrants  does  not 
exceed  the  sum  standing  in  his  name  to  the  credit  of  the 
bankrupt's  estate ;  and  shall  compare  the  warrants  with 
the  list,  and,  if  correct,  shall  certify  the  same  by  affixing 
the  seal  of  his  office,  to  be  provided  for  that  purpose,  in 
the  margin  of  the  warrants ;  and  he  shall  keep  in  bis 
custody  the  list  of  creditors,  and  return  the  warrants  to 
the  official  assignee  for  delivery  to  the  creditors,  as 
hereinafter  mentioned.    The  provision  that  the  official 
assignee  shall  sign  the  lists,  if  correct,  obviously  places 
upon  him  the  responsibility  of  seeing  to  their  correct- 
ness. 

The  Chief  Judge  inquired  whether  the  counsel  for 
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the  ofScial  assignee  required  the  solicitor  to  the  fiat  to        1847. 


be  served  with  the  petition.  Ex  parte 

.  Hall. 

Mr.  Bacon  and  Mr.  WiUes  for  the  ofScial  assignee 
said  they  were  willing  to  leave  that  point  to  the  decision 
of  the  Court,  and  that  their  client  did  not  desire  the 
solicitor  to  be  served. 

It  was  afterwards  arranged  that  the  petition  should 

■ 

stand  over,  that  inquiry  might  be  made  as  to  the  practice 
in  the  Court  of  Bankruptcy  with  respect  to  the  dividend 
lists. 

Mr.  Commissioner  Fanhlanque,  the  Commissioner  act-      *^*''2^  ^^' 
ing  in  the  prosecution  of  the  fiat,  attended  to  assist  the 
Chief  Judge  in  the  hearing  of  the  petition. 

Mr.  JBacan  and  Mr.  WUles  for  the  official  assignee. 
The  1  &  2  WiU.  4,  c.  56,  s.  23,  provides  that  that  act 
shall  not  extend  to  authorize  any  official  assignee  to  in* 
terfere  with  the  assignees  chosen  by  the  creditors  in  the 
appdntment  or  removal  of  a  solicitor  or  attorney,  or  in 
directing  the  manner  of  effecting  any  sale  .of  the  bank- 
rupt's estates  or  effects.  Now  it  is  clear  firom  the  terms 
of  the  portion  of  the  order  cited  as  well  as  from  the  reason 
of  the  thing,  that  it  is  the  duty  of  the  solicitor  to  the  fiat 
to  ascertain  and  state  what  proofs  have  been  established ; 
and  the  official  assignee  cannot  be  in  any  way  answerable 
for  the  conduct  of  the  solicitor,  he  being  appointed  and 
removable  by  the  creditors'  assignees  only.  The  pro- 
vision of  the  order,  that  the  official  assignee  is  to  exa- 
mine the  list,  does  not  mean  that  he  is  to  compare  it  with 
the  proceedings,  but  merely  that  he  is  to  see  that  it  is 
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1847.  acouvate  upon  the  fkce  of  it  At  the  epd  of  the  rale  of 
Ei  ptrte  November  12,  ISi/Z,  is  a  coUeetion  of  forms,  and  at  the 
head  of  the  form  No.  ll,  '^  List  of  Proofs  of  Debts  and 
Claims  for  Dividends,  No.  1/'  is  this  note, — *'  The  divi- 
dends will  be  paid  from  this  list;  it  is  therefore  required 
to  he  carefiilly  extracted  from  the  proceedings,  signed 
by  the  solicitor  to  the  fiat,  and  delivered  to  the  official 
assignee  the  same  day,  or  at  the  furthest  the  following 
day."  From  this  direction  it  appears  that  the  duty  of 
the  oflScial  assignee  does  not  commence  until  the  aocu* 
racy  of  the  list  as  extracted  firom  the  proceedings  is 
verified  by  the  solicitor's  signature.  And  the  reason  of 
such  a  provision  is  evident,  because  it  belongs  much 
mere  to  the  functions  of  the  legal  adviser  than  of  the 
official  assignee  to  certify  what  proofs  have  been  legally 
established  and  admitted.  The  84th  article  of  the  Or- 
der of  November  12,  1842,  which  is  relied  on  by  the 
petitioners,  begins  by  the  words  ^'  That  when  a  dividend 
has  been  or  may  be  declared,"  which  show  that  the  offi- 
cial assignee  has  nothing  to  do  with  making  the  dividend, 
except  to  see  that  the  calculation  is  correct.  [The  Chief 
Judge.  Mr.  Fonblanque  thinks  that  the  words  *'  has 
been  or  may  be"  mean  '^  is  proposed  to  be,"  which,  I 
suppose,  must  be  their  meaning,  otherwise  I  cannot  un* 
derstand  them.  The  question  seems  to  turn  on  the 
meaning  of  the  two  words  ''  if  correct"  in  the  34th  sec- 
tion of  the  order.]  We  submit  they  can  only  mean 
arithmetically  "  correct." 

Mr.  Russell  in  reply. 

The  Chief  Judge. — ^The  official  assignee  having  de^ 
clined  to  ask  that  the  petition  may  stand  over  and  be 
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sarved  on  the  solicitor  to  the  fiat^  I  must  decide  the       1847. 
ease  on  the  present  materials.    The  words  of  the  34th 
sectioB  of  the  order  are,  **  And  the  ofBoial  assignee  shall       ^^^^' 
examine  and  sign  the  several  lists  if  correct,  and  shall 
prepare  books  at  the  expense  of  the  estate,  containing 
as  many  blank  warrants  as  may  be  necessary,  according 
to  the  form  in  the  schedule  hereunto  annexed,  No.  12 
for  London,  and  No.  18  for  the  country,  and  shall  num- 
ber and  fill  up  a  warrant  for  each  dividend."    My  im- 
pression is,  that  under  this  order  it  is  the  duty  of  the 
official  assignee  not  to  sign  the  list  without  ascertaining 
that  it  is  correct,   not  alone  arithipietically  but  other- 
wise substantially.     In  this  impression  I  am  fortified 
by  the  concurrence  of  Mr.  FonhUmque.     Therefore, 
as  the  oflicial  assignee  does  not  ask  that  the  solicitor 
may  be  present  \o  take  the  whole  or  a  share  of  the  re- 
sponsibility, I  must  charge  him  with  the  whole,  which  I 
do  very  reluctantly,  and  I  would  gladly  relieve  him  if 
there  were  any  fund  out  of  which  I  could  do  so :  for 
the  error  is  one  into  which  any  officer  might  have 
fallen,  and  which  does  not  involve  any  imputation  upon 
him.    I  trust  it  will  for  the  future  be  understood,  that, 
^cording  to  the  construction  which  this  Court  puts  upon 
the  order,  the  official  assignee  must  ascertain  for  him- 
self th^t  the  list  is  correct.    The  amount  to  be  paid  to 
the  petitioner  will  of  course  be  that  to  which  he  would 
have  been  entitled  if  his  debt  had  been  included  in  the 
list;  and  the  official  assignee  piiist^  I  fear,  pay  the  costs. 

Application  was  afterwards  made  on  behalf  of  the  offi- 
cial assignee  for  a  special  case,  but  it  being  proposed  to 
introduce  into  the  case  a  statement  that  the  official  as- 
signee had,  by  his  counsel,  waived  any  objection  on  the 
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1S47.        ground   of  the   solicitor  to  the  fiat  not  being  Berved; 
Exp»ria       ''  ^"^  represented  that  no  such  waiver  had  been  in- 
""■■"        tended,  whereupon  the  petition  was  directed  to  be  served 
upon  the  solicitor,  and  to  be  set  down  again  for  argu- 
ment. 

The  case  coming  on  accordingly  on  this  day, 


Mr.  Mttssdl  and  Mr.  TiUotson  appeared  for  the  peti- 
tioner. 

Mr.  Stcanslon  for  the  solicitor  contended  that  no  blame 
attached  to  him.  The  proceedings  had  been  examined 
by  his  clerk,  and  there  was  a  note  of  the  Commissioner 
in  the  margin  of  the  proceedings,  which  appeared  to  de- 
note that  the  proof  had  been  expunged,  and  on  this 
account  it  was  omitted  in  the  list. 

Mr.  Bacon  and  Mr.  Willes  appeared  for  the  official 
assignee. 

The  ViCE-CiiANCELLOR  Knight  BHucE{a)  said,  that 
the  solicitor  could  not  be  excused  from  knowing  whether 
a  proof  had  been  expunged  or  not.  The  mistake  had 
arisen  from  a  mere  slip,  to  which  any  one  was  liable,  but 
for  which  the  parties  whose  duty  it  was  to  see  that  the 
proceedings  were  accurately  conducted  must  be  held 
responsible.  The  omission  must  be  considered  to  have 
taken  place  on  the  part  of  both  the  solicitor  and  the  ofS- 
cial  assignee,  and  both  must  be  made  answerable  for  it. 
The  order  for  payment  must  be  made  on  both, 

M  The  Courier  Review  bad  becuabaiyiedbylhelO&ll  Vicl.c.I03. 
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1847. 


Ex  parte  JOSEPH   ROTHERY.— In  the  matter  of 

JOSEPH  ROTHERY. 

July  28. 

This  was  the  petition  of  the  bankrupt,  who  had  been  When  th«i>apk- 


nipty  afttr  being 
committed,  had 


committed,  and  was  in  prison  for  not  answering  satis- 
factorily.   He  had  been  twice  brought  up  on  his  own  brought  np  to  be 
application  to  be  re-examined,  when,  his  answers  still  end  had  been 
proving  unsatisfactory,  he  was  recommitted.    He  now  ||ie  cowt   ' 
sought  by  his  petition  to  be  brought  up  again  at  the  ^^i^  ^  ^ 
expense  of  the  estate,  if  there  were,  any  funds  in  hand  ^f^\{|J^ 
on  account  thereof,  and  if  not,  that  the  Commissioner,  ^P^  ^  ***• 

'  '  '  eatate. 

and  all  proper  officers,  might  be  directed  to  attend  at 
York  Castle  to  take  the  petitioner's  fiirther  examination. 


Mr.  Swanston  in  support  of  the  petition.  In  JEx  parte 
GrcLham  (a),  the  bankrupt  presented  a  petition  similar  to 
the  present,  which  was  opposed  by  the  assignees  as  re- 
garded the  payment  of  the  expenses,  but  the  Lord  Chan- 
cellor said,  **  It  is  a  commitment  till  conformity ;  the 
form  of  the  commitment  is  conclusive ;  the  meeting  must 
be  at  the  expense  of  the  estate ;  the  bankrupt  has  no 
estate,  or  is  supposed  to  have  none."  And  in  JEx  parte 
Cohen  (ft).  Lord  Eldon  directed  that  if  there  were  no 
effects,  the  Commissioners  should  meet  gratis,  receiving 
their  fees  out  of  future  effects,  if  there  should  be  any. 

Mr.  Bag$hawe  for  the  assignees.  In  the  case  last 
cited^  Lord  Eldon  said,  that  the  bankrupt  would  find  it 
very  difficult  to  obtain  another  order  to  bring  him  up ; 
it  is  such  an  order  that  is  here  sought,  the  bankrupt 
having  been  brought  up  twice  already.  The  assets 
amount  to  10/.  and  no  more,  and  are  not  sufficient  to 
pay  the  solicitor's  bill. 

(a)  2  Bro.  C.  C.  48.  (6)  18  Ves.  294^ 


CASES  IN  BANKRUPTCY. 
Mr,  Swaiuton  in  re^y. 

The  Chief  Judge. —  1  cannot  bterfere  in  thU  case. 
The  pedtion  mmt  be  diamiawd.  Ttie  auifrneea  may 
take  an  evder  flor  &elr  eosti  out  of  ths  eatata,  in  caaa  any 
Ainds  abould  be  hereafter  realized. 

Petition  dinniaaed,    ibaigneei'  eoab  to 
oome  out  of  tbe  estate- 


El  parte  WILLIAM  PENNELL.— In  the  matter  of 
,       ,  SAMUEL  WILLIAM  SUSTENANCE. 

Whew  B  *iock    The  bankrupt  was,  at  the  date  of  the  fiat,  entitled, 
lagicT  he- 

que>ib«d  to  th«  under  a  will,  to  a  l-8th  share  of  1600/.  conaola,  and 
biDkiupl  hid 

. ._— J  jjgQ  tQ  j^  i^jj,  g|,^j.g  of  878?.  15s.  4rf.  3  per  cent,  reduced 

annuities. 

On  theSSrd  of  October,  1810,  the  adminiatrator  de 

iba'^e'iur-    ^wf*  ton  of  the  testator  transferred,  into  the  names  of 

Mdlea  rtf*''  -H^ttry  T'""'  and  ^«'""  ffarris  Abbott,  the  creditors' 

be^MU^.     *"d  official   assignees,    SOO/.  3  per  cent,  consolidated 

ihJtihfcrart     ***"^  annuities,    and  91/.   15s.   reduced   8   per   cent. 

mi^Lon  ihe     annuitlefl,  as  and  for  the  share  of  the  bankrupt  in  these 

pcuciDn  of  thtt 

newoffidd        sumfi,  after  deducting  and  retaining  the  legacy  duty  and 

oiigiul  bink-    a  portion  of  the  expenses.     These  sums  of  stock  were 

Um  Bulk  ud     still  standing  in  the  names  of  Henry  Walls  and  Pet^ 

oftbeforawr      Harris  Abbott,  with  the  several  dividends  which  had 

^gnecdiMct     become  due  thereon  since  the  date  of  the  transfer. 

^;j,2fa^*'J*       On  the  arth  of  October,  1843,  Watts  died,  leaving 

i^BtSto^'  ■^**""  surviving.    No  new  creditors'  assignee  had  been 

atdUistipe-    chosen,  but  on  the  3rd  of  April,  18+1,  the  petitioner 
titioD  undn  Sit  I      '  r  tr 

^wirdSog-     was  appointed  official  assignee  in  the  room  of  Abbott, 


the  cteditort' 
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who  bad  then  left  this  ceuntry,  and  had  net  sinee       1847. 
returned.  ^^ 

Ez  parte 

On  the  32nd  of  April,  1841,  Abbott  was  adjudicated  Pem^ell. 
a  bankrupt,  and  the  petitioner  was  appointed  official 
assignee,  and  William  Mantcn  and  Adam  Murray  were 
appointed  the  creditors'  assignees  under  the  flat  against 
Abh^ti.  The  petitioner  was  also  appointed  official 
assignee  in  the  room  of  Abbott  under  all  the  fiats  in 
which  the  latter  had  been  appointed  assignee. 

In  order  to  make  a  final  dividend  under  the  estate  of 
the  bankrupt  Sustenance^  the  petitioner  caused  appli- 
cation to  be  made  to  the  Bank  of  England  to  allow  the 
petitioner,  as  official  assignee  substituted  for  Abbott, 
under  the  fiat  against  Sustenance^  and  also  as  official 
assignee  of  Abbott,  to  transfer  such  several  sums  of 
stock,  and  the  dividends  thereon,  into  the  name  of  the 
Accountant  in  Bankruptcy,  to  the  credit  of  the  flat 
against  Sustenance,  but  the  Bank  declined  to  do  so  with- 
out an  order  firom  this  Court  sanctioning  sueh  transfer. 

The  prayer  was,  that  the  Governor  and  Company  ot 
the  Bank  of  England  might  be  directed  to  permit  the 
petitioner,  as  official  assignee  of  Sustenance  as  well  as 
of  Abbott,  to  transfer  the  £00/.  8/.  per  cent,  conso- 
lidated bank  annuities,  and  the  912.  ISs.  82.  per  cent 
reduced  annuities,  respectively  standing  in  the  names 
of  Watts  and  Abbott,  into  the  name  of  the  Aceountant 
in  Bankruptcy,  to  the  account  of  the  estate  of  the  bank- 
rupt Sustenance,  and  might  either  permit  the  said  peti- 
tioner to  receive  the  dividends  which  had  already  become 
dAe,  and  any  further  dividends  which,  prior  to  such 
transfers,  might  accrue  due  thereon  respectively,  or 
otherwise,  that  the  Governor  and  Directors  of  the  Bank 
of  England  might  be  directed  to  transfer  such  several 
sums  of  stock,  and  carry  over  such  dividends,  into  the 
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1847.        name  of  the  Accountant  in  Bankruptcy  to  the  accouot 
Ex  p*>u       *>^  ^®  estate  of  the  bankrupt  Sustenance. 

Mr.  Hardy  supported  the  petition. 

Mr.  Simon,  for  the  creditors'  assignees  of  Mr.  Abbott, 
submitted  to  any  order  the  Court  would  be  pleased  to 


Mr.  Roundell  Palmer,  for  the  Governor  and  Company 
of  the  Bank  of  England,  submitted  to  the  Court  whether 
such  an  order  as  was  sought  could  be  made  under  the 
jurisdiction  in  bankruptcy,  and  whether,  as  the  party  in 
whose  name  the  funds  were  standing  was  out  of  the 
jurisdiction,  and  a  transfer  was  required  from  him,  or 
some  one  authorized  to  transfer  in  his  place,  a  petition 
under  Sir  Edward  Sugdco's  Act  was  not  necessary. 

The  Chief  Jddob. — The  29th  section  of  the  act, 
6  Geo.  4>,  c.  16,  provides,  "  If  any  bankrupt  shall  have 
standing  in  his  name,  as  trustee,  any  government  stock, 
funds  or  annuities,  it  shall  be  lawful  for  the  Lord  Chan- 
ceUor,  on  the  petition  of  the  person  or  persons  entitled 
in  possession  to  the  receipt  of  the  rents,  issues  and  pro- 
fits, dividends,  interest  or  produce  thereof,  on  due  notice 
given  to  all  other  persons  (if  any)  interested  therein,  to 
order  the  assignees,  and  all  persons  whose  act  or  consent 
thereto  is  necessary,  to  convey,  assign  or  transfer  the 
said  estate,  interest,  stock,  funds  or  annuities  to  such 
person  or  persona  as  the  Lord  Chancellor  shall  think 
fit."  I  think  that  this  authorizes  the  Court  to  direct  a 
transfer  into  the  name  of  the  Accountant  in  Bankruptcy 
without  an  applicadon  being  made  to  the  Court  of 
Chancery. 


Pbnnell. 
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The  following  was  the  Order :  ^B47. 

This  Court  doth  order,  that  the  Governor  and  ez  parte 
Company  of  the  Bank  of  England  do  allow  the 
petitioner,  as  assignee  oi  Peter  Harris  Abbott^  to 
transfer  the  sum  of  SOO/.  3/«  per  cent,  consolidated 
bank  annuities,  and  the  sum  of  91/.  15^.  3/.  per 
cent  reduced  annuities,  respectively  standing  in 
the  names  of  Henry  Watts^  deceased,  and  Peter 
Harris  Abbott^  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  into  the  name 
of  the  Accountant  in  Bankruptcy,  to  the  account 
of  the  estate  of  the  said  bankrupt  Samuel  WiU 
liam  Sustenance;  and  it  is  further  ordered,  that 
the  said  Governor  and  Company  of  the  Bank  of 
England  do  allow  the  said  petitioner,  as  such 
assignee  of  the  said  Peter  Harris  Abbott  as 
aforesaid,  to  receive  the  dividends  which  have 
already  become  due,  and  any  further  dividend 
which,  prior  to  the  said  transfers  hereby  directed 
to  be  made,  may  accrue  due  thereon  respectively; 
and  it  is  ordered,  that  the  costs  of  all  parties  of 
and  occasioned  by  this  application  be  paid  out  of 
the  said  sum  of  2001.  SL  per  cent,  consolidated 
bank  annuities  and  911. 15s.  8L  per  cent  reduced 
annuities,  such  costs  to  be  taxed  by  the  commis- 
sioner of  Her  Majesty's  Court  of  Bankruptcy, 
acting  in  the  prosecution  of  the  fiat  awarded  and 
issued  against  the  said  bankrupt,  or  by  the  Master 
of  the  Court  of  Bankruptcy. 
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1847. 
N<^!sC^46.         Ex  parte  BUTTERFIELD.— In  the  matter  df 
No,.  13, 1847.  BUTTERFIELD. 

Before  Lord 

A  tesutordi- '  TfllS  was  an  appeal  from  the  decision  of  the  Court  of 
shoiSdiw  lawful  ^^^^^^  (reported  ante,  p.  319)  upon  a  special  case,  from 
for  his  wife  to     which  the  statement  in  the  former  report  was  taken. 

retain  in  her  '^ 

hands  and  em- 
ploy any  snms  . 

not  exceeding         Mr.  Swanstofi  and  Mr.  Bacon  for  the  appellants,  the 

6000/.,  in  car-  ,  .  .     .  .... 

rying  on  the  assignees.  The  Commissioner  was  right  in  rejecting  the 
he  might  be  en-  proof,  for  the  employment,  of  the  capital  in  the  business 
Soeaie,  and  he  ^^  Consistent  with  the  will.  The  testator  entrusted  the 
wi^and  his  son  ^^^f  ^°  ^^^  character  o^  executor,  with  the  administration 
exwutor*  "he  ^^  ^^®  estate,  and  the  circumstance  of  his  being  formally 
widow  carried    admitted  a  partner  with  his  mother  did  not  render  the 

on  the  testator  s  '^ 

trade,  taking  the  carrying  on  of  the  trade  at  variance  with  the  trusts  of  the 

son  into  partner-      ;.        ^i  .       i 

ship,  and  the      will.    The  consequence  is,  that,  according  to  the  princi- 

monies  received      »  h    •#-»  •     y-#     i       »  i  a 

were  placed  ples  of  Ex  parte  Garland  (a),  the  proof  cannot  be  ad- 
to  their  joint      mitted,  being  in  substance  that  of  a  partnelr  against  the 

account    Held,         j_       »  •  . 

on  their  bank-    partnership  assets. 

mptcy,  that  the 
employment  of 

™2!  bVhe''  ^^'  Hussell  and  Mr.  ChandUss  for  the  respondents. 

onfwM  autho-''  Under  sucb  a  trust,  the  widow  had  no  right  to  take  a 
rized  by  the       partner.     I'he  testator  directed  that  the  widow  should 

will,  and  gave     '^ 

no  right  of  proof  «  retain  in  her  hands"  his  assets  to  the  amount  of  60002. 

m  competition  •  \  \  ^ 

with  the  joint     in  carrying  on  the  trade.     Row  can  she  be  said  to  have 

creditors,  and  i.  i  i  . 

that  the  circnm-  dono  SO,  when,  by  taking  a  partner,  she  gave  another 
being  taken  into  person  the  control  of  the  fund  ?  It  would  be  most  dan- 
made^no^er-  g^^ous  to  hold  th^t  a  trustee  may  take  a  partner  in 

carrying  on  the  testator^s  business.  I^he  circumstance 
of  the  son  being  a  co-executor  makes  no  difference,  be- 
cause the  testator  has  not  thisted  him  with  the  carrying 

(fl)  lOVes.  no. 


enoe. 
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on  of  the  trader    His  having  authority  to  admitUBtef  as       1 847. 
personal  refNresefatatiTe  dots  not  (ionstitttte  him  a  trusted      ^^  ^^ 
of  the  clear  fund,  when  thte  adttiinihttatlon  is  cdttit>leke  BumHinLD- 
and  the  trust  legacy  tealiEed.     It  can  then  only  be  dealt 
with  by  the  trustee^  whom  the  testator  had  appointed  foi' 
that  purpose,  and  fbr  her  to  delegate  her  duties  to  ano-^ 
ther  was  clearly  a  breach  of  trusty  in  respect  of  whidh  a 
proof  must  be  admitted  without  iii  any  degree  coiitra- 
▼ening  the  authority  of  JEx  parte  Oatlahd{a)f  where  no 
suoh  breach  of  trust  had  been  committed.    In  Cbugh  Ti 
Bvnd(b),  your  Lordship  saidi  "  It  will  be  found  to  be 
the  result  of  all  the  best  authorities  upon  the  subject^ 
that  although  a  personal  representative  acting  strictly 
within  the  line  of  his  dutyi  and  in  using  reasonable  card 
and  diligence  will  not  be  responsible  for  the  failure  or 
depreciation  of  the  fund  in  which  ai^  part  of  the  dstate 
may  be  invested^  or  for  the  insolfency  or  misconduct  of 
any  person  who  may  hare  possessed  it^  ydt  if  that  line  df 
dtity  be  Hot  strictly  pursued^  and  any  part  Of  the  pro« 
perly  be  invested  by  such  personal  representktiTe  id 
funds  or  upon  securities  not  authorised,  dr  be  put  within 
the  control  of  persons  who  ou^ht  not  to  be  entrusted 
with  it,  and  a  loris  be  thereby  eventually  sustained)  such 
personal  representative  will  be  liable  to  make  it  good, 
howeVet  unexpected  the  result,  however  little  likely  to 
arise  from  the  course  adopted,  atid  however  free  such 
conduct  may  have  been  from  atiy  improper  mdtive/' 
These  observations  apply  to  the  present  case^  fot  here 
the  property  was  put  within  thd  control  of  a  perfeion 
whd  ought  not  to  have  been  enthisted  with  it- 
Mr.  Swanston  in  reply.  * 

(a)  10  Ves.  1 10.  (6)  3  My).  &  Cr.  490. 
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1847.  The  Lord  Chancellor. — I  am  of  opinion  tliat  Mr. 

Ex  ptita       CommiBsioner  Holroyd  was  right  in  rejecting  the  proof 

BvTTMfULD.  of6000i.partof892U3*.9<i  It  ia  stated  io  the  special 

JVm.  13,  ' 

case  that  this  6000^,  part  of  the  testator's  estate,  had 

been  used  by  the  widow  and  her  son,  the  bankrupts,  both 
being  personal  representatives  of  the  testator,  in  the 
trade  carried  on  by  them  in  partnership.  The  testator 
by  his  will  declared  that  it  should  be  lawfiit  for  bis 
widow  to  retain  in  her  hands,  and  to  use  and  employ  any 
sum  or  sums  of  money  not  exceeding  6000f.  in  die 
whole,  in  carrying  on  the  trade  or  business  in  which  he 
might  be  engaged  at  the  time  of  his  death,  or  any  part 
thereof,  for  and  during  so  long  a  time  as  she  might  think 
fit.  The  residue  of  the  estate  to  be  given  in  part  to  the 
widow  for  life,  aod  after  her  death  aniongst  the  tes- 
tator's children.  Upon  the  testator's  death  the  widow 
took  possession  of  his  stock  in  trade,  of  the  value  of 
3M51.  19«.  Sd.,  part  of  the  6000/.,  and  having  taken 
her  son  and  co-executor  into  partnership  with  her  in  the 
testator's  trade,  all  monies  received  by  them  on  account 
of  the  testator's  estate  were  placed  with  the  bankers  to 
the  account  of  Mary  Butterfield  and  Son ;  the  monies 
received  from  the  trade  were  paid  to  the  same  account, 
and  from  that  account  all  sums  payable  on  account  of  the 
trade  were  drawn.  The  remainder  of  the  6000/.  was 
composed  of  part  of  the  balance  of  that  account.  If  the 
6000/.  so  employed  in  trade  was  improperly  so  em- 
ployed, it  W8«  a  debt  from  the  representative  and  trader, 
and  as  such  proveable ;  but  if  such  employment  waa 
authorized  by  the  will,  then  it  formed  part  of  the  traders' 
capital,  and  as  such  was  applicable  to  thejpayment  of 
'  the  creditors. 

In  £!x  parte  Garland  proof  iiadj  been  made  for  some 
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sums,  the  employment  of  which  in  the  trade  was  autho-        1847. 
rized  by  the  will,  and  of  others  not  authorized,  and  Lord       -^  ^^ 
JEldon  directed  the  proof  to  stand  only  for  such  sums  of  Butterfield. 
which  such  employment  was  not  authorized.    There 
were  questions  in  the  case  not  raised  in  this,  but  upon 
the  point  in  question  here.  Lord  Eldon  says :  ''  It  is 
admitted  that  they,  the  creditors,  have  the  whole  fund 
embarked  in  the  trade" — meaning  the  fund  authorized  to 
be  so  employed,  and  concludes  by  expressing  an  opinion 
that  only  the  property  declared  to  be  embarked  in  the 
trade  should  be  answerable  to  the  creditors  of  the  trade. 

The  6000/.  in  the  present  case  is  in  the  same  position, 
and  is  therefore  answerable  to  the  creditors,  and  the 
proof  must  be  rejected  in  this  case  as  it  was  in  that. 
The  circumstance  that  the  widow  took  her  son  and  co- 
executor  into  partnership  with  her,  and  that  part  of  the 
6000Z.  was  placed  to  their  joint  account,  cannot  make 
any  difierence.  That  the  whole  was  employed  in  the 
trade  is  part  of  the  special  case,  and  it  was  what  the  will 
authorized.  How  as  between  the  partners  it  was  dis- 
posed of  and  applied  cannot  affect  the  rights  or  interests 
of  those  who  could  only  be  entitled  to  prove  if  the  em- 
ployment had  not  been  consistent  with  the  directions  in 
the  will. 

The  order  of  the  Court  of  Review  must  be  discharged, 
and  that  of  Mr.  Commissioner  Holroyd  restored. 


VOL.  I.  Q  Q 
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MEMORANDUM. 

The  Court  of  Review  was  abolbhed  on  the  1st  of  Sep- 
tember>  1847^  under  the  provisions  of  the  Act  1 1  &  12 
Vict.  c.  102,  see^^^a^\$PF£Nmx,  page  v.  Under  this 
Act  the  Lord  Chancellor  made  the  following 

ORDERS. 

**  By  virtue  of  an  Act  passed  in  the  eleventh  year  of  the 
reign  of  Her  present  Majesty,  mtituled  *  An  Act  to  abolish 
the  Court  of  Review  in  Bankruptcy,  and  to  make  Alterations 
in  the  Jurisdiction  of  the  Courts  of  Bankruptcy  and  Court 
for  Relief  of  Insolvent  Debtors/  I  do  hereby  appoint,  that 
all  the  jurisdiction,  powers,  authorities  and  privileges  of  the 
Court  of  Review  in  Bankruptcy  by  the  said  Act  abolished 
shall  henceforth  be  exercised  and  enjoyed  by  the  Right 
Honorable  Sir  James  Wigram,  Knight,  one  of  the  Vice- 
Chancellors  of  the  High  Court  of  Chancery,  until  further 
Order  shall  be  made  in  that  behalf. 

**  Dated  this  16th  day  of  September,  1847. 

"  CoTTENHAlf,  C." 


**  By  virtue  of  an  Act  passed  in  the  eleventh  year  of  the 
reign  of  Her  present  Majesty,  intituled  *  An  Act  to  abolish 
the  Court  of  Review  in  Bankruptcy,  and  to  make  Alteradons 
in  the  Jurisdiction  of  the  Courts  of  Bankruptcy  and  Court 
for  ReUef  of  Insolvent  Debtors,'  I  do  hereby  appoint,  that 
all  the  jurisdiction,  powers,  authorities  and  privileges  of  the 
Court  of  Review  in  Bankruptcy  by  the  said  Act  abolished 
shaU  henceforth  be  exercised  and  enjoyed  by  the  Right 
Honorable  Sir  James  Lewis  Knight  Bruce,  one  of  the  Vioe- 
Chancellors  of  the  High  Court  of  Chancery,  until  further 
Order  shall  be  made  in  that  behalf. 

''  Dated  this  2nd  day  of  November,  1847. 

•'  COTTBNHAM,  C* 
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ILorli  ^amtllotf  Vitt^C^amtUovf^f  ^^< 


1847. 


November  16. 
Before  the  Viee- 

Ex  parte  SPOONER.— In  the  matter  of  PAYNE.         chaneeUar 

Knight  Brueem 

This  was  the  petition  of  an  assignee,  appointed  by  the  The  Vice- 
Insolvent  Debtors'  Court,  of  the  estate  and  effects  of  a  not  under  the 
retired  coantry  Commissioner  of  Bankrupts,  to  whom  iaokruptcy 
compensation  under  6  &  6  Vict.  c.  122,  s.  58,  bad  been  el^i^""' 
awarded,  amounting  to  199L  per  annum.  wv°?he  com-^ 

An  order  had  been  made  by  the  Lord  Chancellor  for  !««»«»">»»  P«p- , 

'  sion  of  a  retired 

the  payment  of  this  annual  sum  by  the  Accountant-  Commissioner 

'^  '   _  '^  ofBaokrupUto 

General  in  Bankruptcy.  his  assigoee, 

under  the  Insol- 

In  July,  1847,  the  usual  vesting  order  had  been  made  veot  Debtors 
by  the  Insolvent  Debtors'  Court,  and  in  August  the 
petitioner  was  appointed  assignee  by  that  Court  The 
prayer  of  the  present  petition  was,  that  the  compen- 
sation might  be  paid  to  the  petitioner,  as  assignee  of  the 
insolvent. 


Mr.  Bacon  and  Mr.  W.  R.  Ellis,  in  support  of  the 
petition,  submitted,  that,  as  the  compensation  fimd  was 
in  the  hands  of  the  Accountant-General  in  Bankruptcy, 
his  Honor  had  jurisdiction  over  it;  and  they  referred  to 

qq2 
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18«7.        a  late  case  of  Ex  parte  Coner,  in  re  Cox  {a),  where  a 
Ei  pun       Ktired  country  Commissioner  had  become  bankrupt,  and 
Srooiin.      tijg  Court  of  Review  had  made  an  order  for  payment  of 
his  retiring  pension  to  his  assignee. 

Mr.  Wright,  for  the  insolvent,  contended  that  lus 
Honor  bad  no  jurisdiction,  this  being  acase  of  insolvency, 
and  not  of  bankruptcy. 

The  Vice-Chancblloh  Kmiqht  Bhucs. — The  Court 
of  Review  bad  undoubtedly  jurisdiction  over  the  Account- 
ant in  Bankruptcy  for  many  purposes  and  in  many  cases, 
but  tbe  question  is,  whether  that  Court  would  have  exer- 
dsed  jurisdiction  in  such  a  case  and  for  such  a  pur- 
pose as  this.    I  (hink  not ;  and  as  I  have  only  tbe  same 


Eipute  (>)  Ei  ptrta  GEORGE  8ANDF0BD   CORSER,  EDWARD  £D. 

CoMiB,  WARD3,  ind  JOSEPH  ASHBY.— Iq  iba  mutei  of    WIL- 

i""f2  ^-1^  LIAM  COX. 

Monks,  1847. 

Older  for  [kt-         ^"  ""  ''■■  pelicion  of  i  lit*  puttier  vaA  tbe  tuigneei  in  butraptc; 

■'**°|^''*^°B    o(  t  letired   CommiiuoDei  of  Baokrapli,  to  wham  a  penuon  hid  beca 

miMioDer  af         **«rded.    Bafore  the  buikniptcy,  k  nioiel;  of  Ibe  peuian  hid  been  u- 

Baakinpu  lo        ufind  to  the  pactnei  b;  i  deed  of  dinolutioa  of  pirtnenhip. 

bii  migDeet,  in 

•n  anoifMied  Mr.  Glaim,  in  laffc^  of  the  padtioD,  ciled  Elftt  t.  WalinUg,  11  Ltir 

'■•'■  Joarn.  (N.S.),  ISO. 

The  Older  mi,  thai  Ibe  Aocoutint-GeDenl  in  Binknipt^  ibould  ba  >t 
liber^  to  mike  lU  uich  pajmenu,  or  dnw  til  loch  Gbaqne*  in  faTow  oF 
the  palitionen  retpectiveJj  for  pijment  to  tbem  of  eqaal  moietiea  of  the 
inDuitj  of  36i.,  >i  the  banknipt  coold  hiTa  mide,  or  ai  the  AcconDttnt  in 
Bankruptcj  could  haie  made  in  fiTonr  of  tha  banknipt,  if  ha  had  not  be- 
oome  bankrupt,  if  tba  Lord  Chancellor  ihoold  think  fiu 

Tha  pelidon  wai  not  lerved  on  an;  ooa,  and  tbe  Talidi^  of  the  claim  of 
the  petidonen  ai  agaiut  tbe  bankrupt  wai  not  theraTare  coaleeted.  Ib  a 
inbMqnent  caie  in  Chancer;,  however,  io  which  tbe  banknipt  in  the  pfit* 
cip«I  c«M  irai  dehndiDt,  uid  epposed  Itw  etnim  ot  hit  ui»t;netii,  hia  UonoT 
intimoicd  in  ppiuion  adveite  Id  such  claim;  see  Sjhuwr  v.  I'oyn*,  2  De 
(iei  U  Smile. 
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authority  as  the  late  Court  of  Review  had,  I  cannot       1847. 
accede  to  the  prayer  of  this  petition.  j^  ^^ 

Sfoonbr. 

Mr.  Wright  asked  for  costs,  but  the  Vice-Chancellor 
declined  making  any  order. 


Ex  parte  BELL.— In  the  matter  of  ALFRED  TUN- 
STALL  and  JOHN  WALKER  CASH. 

November  10. 

XHE  petitioner  was  the  public  officer  of  the  National  oil  merchaDU 
Provincial  Bank  of  England,  and  the  bankrupts  were  oil  belonnng  to 
oil  merchants  at  Bristol,  who  had  an  account  with  the  haDds^of  oUier 
bank,  which  was  overdrawn.  Kir,  who, 

On  June  2nd,  1847,  they  obtained  a  further  advance  ^"V^°8  JV 

'        ■'  an  incorrect 

of  787Z.  10«.  lOrf.,  agreeing  to  give  the  bank  a  lien  on  "presentation 

twenty  tons  of  oil  on  its  way  to  one  Mr.  Jokrison,  a  chants,  delays 

taking  posses- 
warehouse  keeper  at  Hull ;  and  they  accordingly  signed  iion  or  giving 

.  notice  of  lien, 

the  following  memorandum :  and  the  mer- 

chants repossess 
**  Bristol,  3rd  6th  mo.  1847.      themselves  of 

*'  To  the  Directors  of  the  National  Provincial  Bank  of  with  their 

T7»<t1.»^  general  stock, 

£.ngJand.  and  become 

*'  In  consideration  of  advances  made  on  our  account,  ^njic^Uiatthe 
we  have  this  day  directed  the  transfer  by  R.  H.  Johnson  Jj^J  ^^  ^ia 
of  twenty  tons  of  olive  oil,  or  thereabouts,  into  the  name  '*••  °®^  i°i?*« 

^  '  order  and  dis- 

of  H.  E.  Stephens f  your  manager  here;  which  oil  we  position  of  the 
hereby  authorize  you  to  sell  and  dispose  of  when  and  the  consent  of 

the  true  owner. 

as  you  shall  see  fit,  and  to  place  the  produce  to  our 

credit. 

"  Tunstall  &  Cash:' 

At  the  same  time  they  delivered  to  the  manager  of  the 
bank  the  following  memorandum : 
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1 847.  "  Briitol»  3id  6th  month,  1847. 

^'^  "  R.  H.  Johnson,  Clare  Street,  Hull. 

Bbu.  '<  Please  transfer  to  H.  E.  Stephens  the  olive  oil, 

(above  twenty  tons),  which  we  have  this  day  arranged  for 

storing  in  thy  cellar. 

"  TunstaU  *  CashT 

This  order  was  duly  delivered  by  the  manager  to 
Mn  Johnson,  (into  whose  hands,  however,  the  oil  never 
came),  and  the  advance  was  thereupon  made  by  the 
bank. 

On  Saturday,  the  5th  of  June>  the  bankrupts  applied 
for  still  further  accommodation,  and  received  from  the 
banking  company  two  drafts  on  London,  amounting 
together  to  816/.  1&.,  but  only  upon  the  terms  of  their 
giving  another  order  upon  the  oil,  directed  to  the  keeper 
of  the  warehouses  of  the  Birmingham  and  Bristol  Rail- 
way, where  the  oil  had  then  arrived. 

This  order  was  given  by  the  bankrupt  TunstaUy 
who  dated  it  the  4th  of  the  7th  month  instead  of  the  6th 
month. 

On  the  mistake  being  discovered  on  Saturday  evening, 
the  order  was  brought  back  to  him  to  be  altered,  when 
he  wrote  another  correctly  dated,  but  said,  at  the  same 
time,  that  it  would  not  be  required,  as  the  oil  would  be 
delivered  to  Mr.  Johnson  early  on  Monday  morning,  on 
the  account  of  the  bank. 

On  the  Monday  morning  the  director  of  the  branch 
baidc  at  Bristol  received  a  letter  from  the  bankrupts 
saying  that  they  had  examined  the  oil,  and  found  its  con- 
dition so  bad,  that  it  would  be  unsafe  to  move  it. 

This  being  considered  unsatisfiu:tory,  the  company's 
agent  caused  the  order  to  be  presented  to  the  warehouse- 
keeper  of  the  railway  at  three  o'clock  in  the  afternoon 
of  Monday,  and  was  informed  that,  at  six  o'clock  on  that 
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morning,  sixteen  tons  of  the  oil  had  been  delivered  out       IS47. 
by  the  order  of  the  bankrupts  to  the  superintendant  of      ^  ^^ 
their  manufactory.    This  order  was  dated  June  Srd,  and        ^^^^ 
was  delivered  on  the  7th  to  the  superintendant,  who  re- 
moved the  sixteen  tons  that  day,  and  the  remaining  four 
tons  on  the  following  day  to  the  bankrupts'  warehouse, 
where  it  was  mixed  with  the  other  oil  belonging  to  them. 

The  fiat  issued  on  June  11th. 

The  prayer  of  the  petition  was  for  a  declaration  that 
the  lien  was  valid, — for  a  valuing  order,  and  leave  to 
prove  for  the  difference. 

Mr.  Bacon  and  Mr.  J.  T.  Humphreys  supported  the 
petition. 

Mr.  Russell  and  Mr.  Osborne  for  the  assignees.  The 
first  order,  that  directed  to  Mr.  Johnson,  was  a  mere 
nullity,  as  the  oil  was  never  in  his  possession.  The 
whole  case,  therefore,  depends  on  the  order  directed  to 
the  railway  company.  That,  however,  could  give  no 
complete  title  till  it  was  delivered,  and  before  it  was  de- 
livered the  oil  had  returned  to  the  bankrupts,  and 
formed  with  other  oil  one  mass,  firom  which  it  was  un- 
undistinguishable  at  the  time  of  the  bankruptcy.  No 
case  can  be  produced  in  which  it  has  been  held  that 
there  was  a  valid  and  complete  transfer  of  personal  pro- 
perty under  such  circumstances. 

The  Vice-Chancellor  Knight  Bruce. — I  decline 
saying  whether  there  was  a  transfer  of  the  property, 
but  I  am  satisfied  that  there  was  a  valid  and  avail- 
able contract  of  lien  before  the  bankruptcy,  which  is 
perfectly  good  against  the  assignees,  subject  only  to  the 
question  whether  the  bankrupts,  at  the  time  of  their 
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1847.  baDkruptcy,  had,  by  the  consent  and  permksion  of  the 
.^"^^^^       true  owner,  in  their  possession,  order,  and  disposition, 

Bbll.  this  property,  and  were  the  reputed  owners,  or  had 
taken  upon  themselves  the  sale,  alteration,  or  disposition 
thereof.  I  am  of  opinion  that,  upon  the  facts  of  this 
case,  they  had  not  the  goods  in  their  possession  at  their 
bankruptcy  with  the  consent  of  the  true  owner,  and, 
therefore,  I  think  the  lien  must  be  allowed. 


Ex  parte  GOODALL.— In  the  matter  of  GOODALL. 

Nov.  17  *  24.  '^ 

f&2*V^t  *^*  This  was  the  petition  of  the  bankrupt  to  have  the  fiat 
c  no,  1. 8,  ii    annulled  for  want  of  an  act  of  bankruptcy,  or  sufficient 

not  repeawd  by  ^     ^' 

6  &  6  Vict       petitioning  creditor's  debt ;  the  act  of  bankruptcy  relied 

upon  being  the  omission  to  comply  with  the  require- 
ments of  the  1  8c2  Vict.  c.  110,  s.S. 

Mr.  Russell  and  Mr.  Glasse  for  the  petitioner,  con- 
tended that  the  enactment  in  question  was  inconsistent 
with,  and  was  therefore  repealed  by  the  5  &  6  Vict.  c.  1S2, 
and  that  neither  Ex  parte  Cheese  (a),  nor  Regina  v. 
Dunn  (6),  had  decided  the  point  otherwise. 

Mr.  Swanston  appeared  for  the  respondents. 

Thb  Vice-chancellor  Knight  Bruce. — ^What  in- 
consistency  is  there  in  the  legislature  providing  two 
different  modes  of  proceeding  to  obtain  the  same  remedy? 
I  cannot  annul  the  fiat  on  this  ground  without  the  opi- 
nion of  a  court  of  law. 

Terms  for  bringing  an  action  were  settled,  but  the  case 
has  not  come  on  again. 

(a)  3  M.  D.  &  D.  79.  (6)  11  Jurist,  dOB. 
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1847. 
Ex    parte    ROBERT  POOLE.— In    the    matter    of       ^""^ 

THOMAS  SYMES. 

November  24. 

15Y  indentures  of  lease  and   release   and  settlement,  By  an  antenup- 

1        11^1        loirri       irnoi       1  1     ^***  settlement 

dated  the  ^nd  and  ord  of  July,  1813,  the  latter  n)ade  the  inteoded 
between   Thomas  Symes  (the  late  father  of  the  bank-  named  to  pur- 
rupt)  of  the  first  part,  the  bankrupt  of  the  second  part,  nig^t  resWence 
Charlotte  Symes,  his  wife,  then  Charlotte  Poole,  of  the  hu  Jntendld""* 
third  part,  and  the  petitioner  Thomas  Poole  and  Thomas  "l^^^^^^' 
Evered  Poole  of  the  fourth  part  (being  the  settlement  made  with  her 

'  ^  approbation ; 

made  previously  to,  and  in  contemplation  of,  the  bank-  and  if  it  could 

not  conveniently 

rupt's  marriage  to  his  late  wife),  certain  hereditaments  be  made  within 

twelve  months 

were  assured,  subject  (as  to  part)  to  a  life  estate  in  the  arterthemar- 

ti         ini  1  -iiipriii     "'8®»  be  cove- 

bankrupt  s  father,  to  the  use  and  behoof  of  the  bank-  nanted  to  invest 

rupt  and  his  assigns  for  his  life,  with  remainder  to  the  jq  the  purchase 
use  of  the  petitioner  Robert  Poole  and  Thomas  Evered  leaseholds  o/ 
Poole  and  their  heirs  during  the  life  of  the  bankrupt,  -^  jj^®  ^^^  ^^ 
upon  trust  to  preserve  the  contingent  remainders,  with  JJ^fe^iJ*^*^'  **'* 
remainder  to  the  uses  for  the  benefit  of  Charlotte  Symes  S.?"^**  **  io^^A. 

•^  Five  years  after 

during  her  life,  with  remainder  to  the  use  of  the  children  the  marriage  the 

husband  pur- 

of  the  marriage  equally,  as  tenants  in  common  in  tail,  chased  a  free- 
hold messuage 
subject  to  powers  of  appointment  among  them.     In  the  for  1600/.,  but 

1  1       /.  11       •  <<  A     1     1  '  y  °®*®''  conveyed 

release  was  the  following   covenant:    ''And  the    said  it  to  the  trustees, 
Thomas  Symes  the  younger  doth  hereby  for  himself,  subject  to  the 

1.1.  ^  1        1     •    •  .  1      settlemeot. 

his  heirs,  executors,  and  administrators,  separately  several  years 
covenant,  promise  and  agree  to  and  with  the  said  Robert  raised'isoo i! 
Poole  and  Thomas  Evered  Poole,  their  heirs,  executors  ^^^!2  ^ 

'  '  mortgage  upon 

and  administrators,  that  he  the  said   Thomas  Symes  the  *****  messuage 

'^  and  other  pro- 

younger,  his  heirs,  executors,  and  administrators,  shall  and  P*7^  devised 

to  him  by  his 
father;  and 
while  some  of  the  money  thus  raised  remained  unmixed  with  his  general  estate,  t>ecame 
bankrupt:  Held,  thai  the  money  ought  to  be  a pponioned between  the  devised  and  purchased 
property  comprised  in  the  mortgage,  anJ  the  proportion  attributable  to  the  latter,  paid  to  the 
trustees  of  the  settlement ;  and  that  they  had  a  charge  upon  the  equity  of  redemption  of  the 
purchased  estate  for  the  amount  (if  any)  by  which  the  proportion  fell  short  of  1000/. 

VOL.  I.  R  R 
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1847.  will,  as  soon  after  the  said  intended  marriage  shall  take 
Ex  parte  effect  as  an  opportunity,  shall  offer,  purchase,  either  in 
Poole.  f^g  ^j.  f^^  some  long  or  beneficial  term  or  terms  of  years, 
a  convenient  and  suitable  messuage  or  dwellinghouse, 
with  requisite  ofiices  thereto,  for  the  residence  of  the 
said  Thomas  Symes  the  younger,  and  his  said  intended 
wife  therein,  not  exceeding  in  value  the  sum  of  lOOOZ., 
such  purchase  to  be  with  the  consent  and  appro- 
bation of  the  said  Charlotte  Poole,  but  not  otherwise ; 
and  in  case  such  purchase  cannot  be  conveniently  made 
within  the  space  of  twelve  months  from  the  day  whereon 
the  said  intended  marriage  shall  take  effect,  that  then  he 
or  they  shall  and  will  immediately  thereupon,  either  with 
or  without  such  consent  and  approbation  as  last  afore- 
said, lay  out,  expend  and  invest  the  sum  of  1000/.  at 
least  in  the  purchase  of  some  freehold  or  fee  simple  or 
long  leasehold  lands  and  hereditaments  in  the  said 
county  of  Somerset,  or  lay  out,  place  or  invest  the  said 
sum  of  1000/.  in  the  public  stocks  or  funds,  or  in  some 
other  government  securities,  or  on  good  and  sufficient 
mortgage  or  private  security  in  the  names  of  the  said 
trustees,  to  be  ready  to  be  laid  out  in  making  such  pur- 
chase as  aforesaid ;  and  the  said  sum  of  1000/.,  when  so 
laid  out  or  invested,  shall  be  and  remain  to  and  upon  the 
several  uses  and  trusts  hereinbefore  mentioned,  till  such 
messuage  or  dwellinghouse  and  offices  or  lands  can  be 
obtained ;  and  such  messuage  or  dwellinghouse  or  lands 
and  hereditaments  when  so  purchased  shall  be  imme- 
diately conveyed  to  the  said  trustees  and  their  heirs, 
executors,  administrators  or  assigns,  to  and  for  the  same 
several  uses,  upon  the  same  several  trusts,  and  for  the 
same  several  ends,  intents  and  purposes,  as  are  herein- 
before declared  of  and  concerning  the  several  closes, 
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lands  and   hereditaments  hereinbefore  mentioned,  and        1847. 
hereby  granted  and  released,  except  that  the  same  pur-       ^^    ^^^ 
chased  messuage,  lands  or  hereditaments  shall  be  and        Pooli. 
be  considered  as  limited  to  the  said  Charlotte  Poole  only 
during  the  time  of  her  continuing  the  widow  of  the  said 
Thomas  Symes  the  younger,  and  after  ceasing  to  be  such 
widow,  then  to  the  issue  of  the  said  marriage  in  manner 
aforesaid,  and  in  case  of  failure  of  such  issue  to  the  said 
Thomas  Symes  the  younger,  his  heirs  and  assigns  for 
ever ;  and  the  dividends  and  interest  arising  or  accruing 
on  the  said  sum  of  1000/.  so  invested  as  aforesaid,  till 
laid  out  in  such  purchase  as  aforesaid,  shall  be  paid  to  the 
person  or  persons  for  the  time  being  entitled  to  the  rents 
and  profits  of  the  settled  estates  under  these  presents.^' 

The  marriage  was  solemnized  on  the  29th  of  Septem- 
ber, 1813. 

No  purchase  of  any  messuage  or  dwellinghouse  was 
made  by  the  bankrupt  within  twelve  months  from  the 
day  of  the  marriage,  nor  did  the  bankrupt  immediately 
upon  the  expiration  of  the  twelve  months  mentioned  in 
the  settlement,  as  therein  covenanted,  invest  lOOOZ.  In 
July,  1818,  however,  he  purchased  for  1600Z.  a  messuage 
and  lands  at  Bridgewater,  which  consisted  of  freehold 
and  fee-simple  lands  and  hereditaments. 

His  wife,  Charlotte  Symes,  in  her  lifetime  made  no 
application  to  the  trustees  respecting  the  purchase  of  a 
suitable  and  convenient  residence  for  the  bankrupt  and 
herself;  nor  did  she  ever  signify  that  she  was  ready  to 
give  or  had  given  her  consent  and  approbation  to  any 
purchase  of  such  convenient  residence  or  dwellinghouse. 

Charlotte  Symes  died  in  March,  1835.  In  September, 
1846,  the  bankrupt  raised  1800Z.  by  a  mortgage  of  the 
messuage  and  lands  purchased  by  him  at  Bridgewater, 

kr2 
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1847.        and  also  of  a  messuage  and  lands  at  Stowey,  which  he 
j.^  ^^        took  under  the  will  of  his  father ;  and,  accordingly,  on 
PooLK.        tjje   |5tij    q{  January,   1847,   these  lands   were    con- 
veyed to  the  mortgagee,  for  the  purpose  of  securing  the 
repayment  of  the  sum  of  lOOOZ.  and  interest. 

On  the  ^th  of  March,  1847,  the  fiat  issued,  and 
there  was  at  that  time  a  considerable  part  of  the  1800Z., 
advanced  by  the  mortgagee,  in  the  hands  of  a  Mr. 
Henry  Parsons,  the  bankrupt's  solicitor.  It  had  since 
been  got  in  by  the  assignees. 

This  was  the  petition  of  one  of  the  trustees  of  the 
settlement,  stating  to  the  above  efiect,  and  praying  that 
it  might  be  declared,  that  the  trustees  of  the  settle- 
ment had  at  the  time  of  the  mortgage  of  January,  1847, 
a  lien  upon  the  freehold  hereditaments  at  Bridgewater, 
purchased  by  him  as  therein  mentioned  for  the  sum  of 
lOOOZ.,  covenanted  to  be  paid  by  him  in  the  release  of 
the  3rd  of  July,  1813,  and  also  a  lien  upon  the  mortgage 
monies,  and  upon  the  life  interest  of  the  bankrupt  in 
the  freehold  estates  under  the  settlement  for  the  said 
sum  of  1000/.;  and  the  petition  prayed  that  the  sum 
of  lOOOZ.  might  be  ordered  to  be  paid  to  the  trustees 
out  of  such  part  of  the  sum  of  1800Z.  as  might  then 
be  in  the  hands  of  the  assignees;  and  that  if  the 
lOOOZ.  should  not  be  thus  raised,  the  life  interest  of  the 
bankrupt  in  the  freehold  estates  comprised  in  the  settle- 
ment might  be  sold,  subject  to  the  just  claims  of  the 
mortgagee ;  and  if  all  these  funds  were  insufficient,  the 
petition  sought  leave  to  prove  for  the  deficiency. 

Mr.  Russell  and  Mr.  Batten,  in  support  of  the  peti- 
tion, cited    WellesUy  v.   Wellesley  (a),   Oarthshore  v. 

(a)  4Myl.&Cr.561. 
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Chalie  (a),  Ex  parte  Mitford  (ft),  Woodyat  v.  Gresley  (c),         ^  ^^7. 


Deacon  v.  Smith  (d),  Priddy  v.  i2o«e  (e),  and  -Ex  par^«       Ei  pane 

rp        •     f  r\  Poole. 

lurpin  (j). 


The  Vice-Chancellor. — Here  the  trustees  have  no 
dominion  over  the  income.  The  bankrupt  has  a  legal 
estate  for  life. 

Mr.  Bacon  and  Mr.  Freeling  for  the  assignees. 
There  is  no  evidence  to  shew  that  the  property  was 
purchased  as  a  peiformance  of  the  covenant.  The 
money  laid  out  was  1600/.,  not  1000/. ;  and  the  trustees, 
who  knew  of  the  purchase,  which  was  made  as  long  ago 
as  1816,  never  required  any  portion  of  the  estate  to  be 
settled. 

Mr.  Bagshawe^  for  the  other  trustee,  disclaimed  all 
interest. 

The  Vice-Chancellor.  —  The  assignees  are  re- 
spondents here,  and  I  think  the  equity  not  so  doubtful 
as  to  require  a  bill  to  be  filed.  According  to  the 
established  principles  of  the  Court,  it  is  the  right  of 
those  interested  under  the  settlement,  represented  here 
by  the  petitioner,  to  treat  the  estate  in  question  as 
purchased,  pro  tanto,  with  the  view  of  performing  the 
covenant;  at  least  as  against  the  bankrupt,  and  those 
claiming  under  him,  otherwise  than  as  purchasers  for 
valuable  consideration  without  notice.  I  think,  therefore, 
that  the  mortgage  money  in  the  hands  of  the  assignees 
must  be  apportioned  between  the  purchased  estate  and  the 

(a)  ID  Ves.  ].  (6)  1  B.  C.  C.  398.      (e)  8  Sim.  180. 

(d)  3  Atk.  323.  (e)  3  Mer.  86.  (/}  Moat.  443. 
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1847.  devised  estate,  both  of  which,  I  understand,  are  comprised 
Ex  parte       ^^  ^^^  mortgage;  and  so  much  of  this  money  as  shall  on 

PooLB,  jjjjg  principle  belong  to  the  purchased  estate  must  be 
appropriated  to  the  performance  of  the  covenant.  For 
the  residue  of  the  1000/.  (if  any)  the  petitioner  will  have 
a  lien  on  the  equity  of  redemption  of  the  purchased 
estate. 

The  counsel  for  the  assignees  admitted  that  the 
proportion  of  the  sum  in  their  hands,  attributable  to  the 
purchased  estate,  exceeded  lOOOZ.;  whereupon  an  order 
was  made  for  payment  by  them  of  that  amount  to  the 
trustees,  in  satisfaction  of  the  covenant. 


Ex  parte  JOSEPH  STEPHENSON.— In  the  matter 

of  JOHN  STEPHENSON. 

Dee,  12  and  14. 

A  laudlord  dig-  oY  an  indenture  dated  the  30th  of  July,  1844,  and 

goods  o"^8  made  between  the  bankrupt  of  the  one  part,  and  the 

j»°tofu!em*°  petitioner  of    the   other   part,  the  bankrupt    assigned 

luWecuo'l  ""^^  '^^  petitioner,  his   executors,  administrators  and 

Th'^te^*'  be-  ^ss^g'^s*  ^^^  ^^^  household  furniture,  stock  in  trade,  shop 

came  bankrupt :  fittinffs  and  Other   fixtures  of  him   the  said  bankrupt 

JEfeW,  that  the  ®  ^  ^  ^ 

mortgagee  was  then  being  in  or  about  his  house  and  shop,  subject  to 

entitled  to  stand 

in  the  place  of  redemption  on  payment  of  500/.  with  interest.     The 

and  to  be  paid  deed  was  executed  on  the  day  of  its  date,  and  on  the 

his  mortgage  same  day  formal  possession  of  the  household  furniture, 

proceeds  of  the  stock  in  trade,  shop  fittings,  fixtures,  and  other  saleable 

under  the  dis-  ^fFects  thereby  assigned,  was  given  by  the  bankrupt  to 

tress,  which  j^g  petitioner. 

were  not  com-  ^ 

prised  in  his  Qn  the  11th  of  August,  1847,  the  landlord  distrained, 

secunty.  077 
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and,  by  his  bailiff,  took  possession  of  the  household  fur-  ]^^ 
niture,  stock  in  trade,  and  other  effects  then  being  Ei  parte 
thereon,  for  the  sum  of  25L,  being  half  a  year's  rent. 
On  the  same  day,  after  the  bailiff  had  entered,  he  was 
authorized  by  the  petitioner  to  hold  possession  of  the 
household  furniture,  stock  in  trade,  shop  fittings,  and 
fixtures  (subject  to  the  claim  of  the  landlord),  on  behalf 
of  the  petitioner,  by  virtue  of  the  deed  of  assignment, 
which  was  on  the  same  day  delivered  to  him,  as  an 
evidence  of  such  authority. 

The  bailiff  continued  to  hold  possession  of  the  effects 
as  well  under  the  distress  for  rent  as  by  virtue  of  the 
authority  received  from  the  petitioner,  until  the  16th 
of  August,  1847,  when  he  sold  a  sufficient  portion  of 
the  furniture  to  pay  the  rent  and  the  expenses  of  the 
distress.  The  petitioner  then  authorized  a  Mr.  Henry 
Burton  to  receive  from  the  bailiff  possession  of  the  resi- 
due of  the  furniture,  stock  in  trade,  shop  fittings  and 
fixtures  on  behalf  of  the  petitioner ;  and  the  deed  of 
assignment  was  then  delivered  to  Henry  Burton  as  his 
authority  for  that  purpose. 

On  the  14th  of  August,  1847,  the  petitioner  was 
served  with  a  notice  that  the  bankrupt  had  committed 
an  act  of  bankruptcy,  and  that  a  fiat  would  be  forth- 
with issued  against  him,  and  requiring  the  petitioner 
not  to  sell  or  dispose  of  the  furniture  and  effects. 

Until  the  receipt  of  this  notice,  the  petitioner  had  no 
notice  that  the  bankrupt  had  committed  an  act  of  bank- 
ruptcy, or  had  become,  or  was  about  to  become,  a 
bankrupt. 

On  the  16th  and  17tli  of  August,  the  petitioner 
removed  the  remaining  furniture,  fixtures  and  fittings 
to  a  warehouse  of  his  own. 
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^^^7.  Shortly  afterwards  the  fiat  issued^  and  on  the  24ih 

Ex  parte       of  August  the  messenger  seized  the  furniture,  fittings, 

Stspbenson. 

and  fixtures  thus  removed.  Part  of  it  was  the  stock  in 
trade  belonging  to  the  bankrupt  at  the  date  of  the 
assignment,  and  was  assigned  thereby,  but  the  residue 
consisted  of  stock  purchased  by  him  in  the  ordinary 
course  of  trade,  in  lieu  of  stock  sold  by  him  subsequently 
to  the  execution  of  the  assignment. 

The  petitioner  had  applied  to  the  Commissioner  to 
direct  a  sale  under  Lord  Rosslyns  Orders,  but  the 
Commissioner  considered  that  he  had  no  jurisdiction 
to  make  such  an  order. 

The  petition  prayed  for  a  declaration  that  the  peti- 
tioner was  a  legal  mortgagee  of  the  unsold  household 
furniture,  stock  in  trade,  shop  fittings  and  other  fixtures 
lately  in  or  about  the  messuage  or  tenement,  shop  and 
premises  lately  in  the  occupation  of  the  bankrupt,  taken 
possession  of  by  the  messenger,  and  for  the  usual  con- 
sequential relief. 

Mr.  Swanston  and  Mr.  Metcalfe,  in  support  of  the 
petition,  referred  to  Jarman  v.  Woolloton  (a),  and  Ex 
parte  Styan  (6),  as  to  the  petitioner's  title.  They  also 
contended  that,  as  part  of  the  property  comprised  in  the 
petitioner's  security  had  been  taken  by  the  landlord, 
the  petitioner  was,  upon  the  principle  of  marshalling,  en- 
titled to  stand  in  the  landlord's  place  with  respect  to  the 
other  goods  taken  under  the  distress,  to  the  extent  to 
which  the  mortgaged  property  had  been  taken.  They 
referred  to  Aldrich  v.  Cooper  (c),  and  Greenwood  v. 
Churchill  (d). 

(a)  3  T.  R.  618.  (6)  2  M.  D.  &  D.  219. 

(c)  8  Ves.  382.  (J)  1  Myl.  &  K.  646. 
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Mr.  Russell  and  Mr.  Malins,  for  the  assignees/ con- 
tended that  the  principle  of  marshalling  had  never  been 
applied^  and  was  not  applicable  to  such  a  state  of  things. 


1847. 


Ex  paite 
Stbpbbnsoh. 


The  Vice-Chancellor  reserved  his  judgment. 


The  Vice-Chancellor. — The  question  upon  which^  December  14. 
having  had  some  doubt^  I  reserved  my  opinion  in  this 
case,  is  one  of  marshalling.  Certain  personal  chattels 
of  the  bankrupt  were  specifically  charged  by  him  for 
valuable  consideration,  by  way  of  mortgage,  in  favour 
of  a  creditor  ;  but  the  bankrupt  being  permitted  to  have 
the  possession  of  these  goods,  and  also  being  the  pos- 
sessor of  other  personal  chattels  to  which  the  creditor's 
security  did  not  extend,  the  bankrupt's  landlord  dis- 
trained for  rent,  not  upon  the  former  only,  but  upon 
both  sets  of  goods  ;  and  the  person  in  possession  under 
this  distress  for  the  landlord  was  requested  by  the 
mortgagee,  and  consented,  to  hold  possession  of  the 
goods,  or,  at  least,  of  the  mortgaged  goods,  for  him,  as 
well  as  for  the  landlord,  without  prejudice,  of  course,  to 
the  landlord's  rights.  All  this  was  before  the  bank- 
ruptcy. A  sale  under  the  distress,  and  under  the 
distress  only,  took  place  after  the  bankruptcy,  by  means 
of  which  the  landlord's  demand  was  satisfied.  The  goods 
thus  sold,  however,  were  not  all  the  goods  the  subject 
of  the  distress,  but  included  or  consisted  of  some,  if  not 
all,  of  those  which  were  subjected  to  the  mortgagee's 
security,  while  some  or  all  of  the  goods  to  which  his 
security  did  not  extend  have  remained  unsold ;  and  the 
disputed  point  is  upon  the  mortgagee's  claim  to  apply 
against  the  assignees  the  doctrine  of  marshalling :  he 
asserting  and  they  denying,  that,  as  between  him  and 
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1847.        them,  such  of  the  goods  seized  as  were  not  included  in 
^''^        his  security  were  the  portion  of  them  first  applicable  to 

Ex  parte 

SnpHsiuoif.  pay  the  landlord's  demand^  and  that,  consequently!  the 
mortgagee  is  entitled,  against  the  assignees,  to  be  placed 
substantially  in  the  same  situation  as  if  the  landlord  had 
regulated  his  proceedings  in  conformity  with  that  title. 
I  have  considered  the  point,  and  my  doubt  has  been 
removed.  The  doctrine  and  rules  recognised  by  Lord 
Eldon  in  Aldrich  v.  Cooper  seem  to  me  to  reach  this 
case,  which,  if  new  in  specie,  is  not  so,  I  think,  gene- 
rally. Fraud  and  reputed  ownership  being  out  of  the 
question,  the  assignees  and  the  bankrupt  are  here  one,  so 
that  no  fourth  person's  right  intervene,  and  the  ordinary 
course,  where  the  first  creditor  has  two  funds  of  a 
debtor,  whose  second  creditor  has  but  one,  seems  the 
right  course  on  this  occasion.  The  simple  case  of  a 
person  having  lent  or  entrusted  goods  to  a  man,  whose 
landlord  distrains  for  rent,  both  on  those  goods  and  also 
on  the  proper  goods  of  the  tenant,  may  be  thought  to 
exhibit,  possibly,  more  strikingly  than  the  present,  a 
necessity  in  point  of  reason  and  justice  for  judicial  in* 
terference,  but  does  not,  I  suppose,  in  substance  difier 
from  it.  The  mortgagee  being,  I  think,  right  in  this 
contention,  I  must  direct  the  principle  of  marshalling  to 
be  applied  between  him  and  the  assignees  accordingly. 
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1847. 
Ex  parte  THOMAS  OLDAKER.— In  the  matter  of       ""^^ 

THOMAS  OLDAKER. 

December  20. 

1  HIS  was  the  petition  of  the  bankrupt  to  be  discharged  A  trader  debtor 

being  sum- 

from  custody,  under  the   following  circumstances.    A  moned,  entered 
creditor  of  the  petitioner^  named  SilU  John  Cribbons,  sureties,  con- 
made  an  affidavit  of  debt  in  the  Court  of  Bankruptcy,  on  payment  of  the 
the  18th  of  September,  1847,  whereby  he  deposed,  that  ™};;;j^the"' 
the  petitioner  was  justly  and  truly  indebted  to  him,  and  caJjo^^^'^xJ®' 
to  his  co-partners  in  trade,  in  173/.  lO*.,  for  goods  sold  creditors  re- 

*^  '  »  o  covered  J  udg- 

and   delivered,   and   that  the  petitioner  was  a  trader  ment,  and  a  fiat 

was  issued,  at 

'within  the  meaning  of  the  bankrupt  laws.     The  peti«  theinsunceof 

^,        another  creditor, 

tioner  then  entered  into  a  bond,  with  two  sureties,  against  the 

"  t    t%     r\  XT-.  ■■••/>        f>     •        L  I  debtor,  who 

according  to   1  &  2  VicL  cap.  110,  s.  o,  in  the  penal  obuinedhis 
sum  of  348/.,  conditioned  to  be  void  on  payment  by  the  fi^and  then"  *' 
petitioner,  his  executors  or  administrators,  to  Messrs.  discharge  of  his 
Cribbans   and  Crookes,  their  executors,  administrators  JJ^^jl^HeW** 
or  assigns,  of  such  sum  or  sums  of  money  as  should  {^^ion*di?not 
be  received  against  the  petitioner,  with  damages  and  !^***^f^*° 
costs ;  or  on  the  petitioner  surrendering  himself  to  the  ^"*"i).^?^^*?^J 
custody  of  the  gaoler  of  the  Court,  in  which  the  said  voluntarily  sur- 

rendered  him- 

action  or  any  other  was  brought  for  recovery  of  the  said  self, 
debt,  according  to  the  practice  of  such  Court  or  Courts, 
or  within  such  time  and  in  such  manner  as  the  said 
Court  or  Courts,  or  any  judge  thereof  respectively, 
should  direct  after  judgment  should  have  been  recovered 
in  such  action  or  actions. 

On  the  18th  of  September,  1847,  Messrs.  Gibbons 
and  Crooies  commenced  an  action  in  debt  against  the 
petitioner  for  the  sum  of  173/.  10s.  and  interest;  and 
judgment  was  signed  on  the  30th  of  November,  1847, 
for  203/.  13*. 
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l^^7.  On  the  Srd  of  December,  1847,  the  fiat  was  issued 

El  parte       upon  the  petition  of  another  creditor,  named  Francis 
Oloakxb.      Woodhouse^  under  which  the  petitioner  was  duly  found 
and  adjudicated  a  bankrupt. 

On  the  6th  of  December,  the  petitioner  surrendered 
to  the  fiat,  and  gave  his  consent,  testified  in  writing,  under 
his  hand  before  the  Court  of  Bankruptcy,  to  the  adjudi- 
cation. He  then  obtained  the  following  certificate  or 
protection  from  arrest  under  the  hand  of  the  Com- 
missioner— 

6tb  day  of  December,  1847. 

Before  Mr.  Commissioner  Shepherd. — Be  it  re- 
membered, that  the  within  named  Thomas  Oldakercame 
and  surrendered  to  me,  a  Commissioner  of  her  Majesty's 
Court  of  Bankruptcy,  under  a  fiat  issued  against  him, 
and  submitted  to  be  examined  from  time  to  time  before 
me,  touching  a  discovery  and  disclosure  of  his  estate  and 
efiects ;  but  not  being  now  prepared  to  make  a  full  dis- 
covery and  disclosure  of  his  estate  and  efiects,  prayed 
further  time  for  that  purpose,  which  I  have  granted 
accordingly  until  the  ^Ist  day  of  December  at  this  place 
at  two  o'clock  in  the  afternoon. 

H.  J.  Shepherd. 

No  writ  of  capias  had  been  issued  in  the  action,  but 
on  the  same  6th  of  December  the  petitioner  surrendered 
himself  in  discharge  of  the  bond  of  the  7th  of  October, 
1847,  and  of  his  sureties,  according  to  the  practice  of 
the  Court  of  Queen's  Bench,  and  was  thereupon  com- 
mitted by  Mr.  Justice  Patteson  to  the  custody  of  the 
keeper  of  the  Queen's  Prison. 

At  the  time  of  the  surrender  the  petitioner  was  not  in 
custody,  and  there  were  no  detainers  lodged  against 
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him.  The  petitioner  then  applied  to  Messrs.  Gibbons  1847. 
and  CrookeSf  the  plaintiffs  in  the  action,  to  discharge  ''^^^^^ 
him  by  reason  of  his  having  obtained  his  protection,      Oldakbr. 

but  they  refused  to  do  so. 

On  December  8th  a  summons  was  taken  out  to  show 

cause  why  the  petitioner  should  not  be  discharged  out 
of  custody,  and  Mr.  Justice  Patteson  on  the  10th  dis- 
missed the  summons,  stating  as  his  reason,  that  the 
bankrupt  not  having  been  arrested,  but  having  rendered 
himself  in  discharge  of  his  sureties,  was  not  within  the 
acts  respecting  protection  from  arrest. 

Mr.  Russell  and  Mr.  Glasse  in  support  of  the  petition. 
In  Ex  parte  Leigh  (a)  the  bankrupt  was  out  on  bail, 
and  yet  the  Lord  Chancellor  discharged  him,  saying 
that  looking   at  the    fifth    section  of    the   statute    of 
Geo,  II.  c.  301,  he  thought  that   the   bankrupt  was 
exempt  from   arrest  for  the  42  days  after  his  actual 
surrender,  and  consequently  that  he  was  entitled  to  be 
discharged  if  it  were    shewn    in  any  manner  he  had 
actually  surrendered  on  a  day  proved,  and  that  he  had 
been  arrested  within  the  42  days.    With  reference  to 
the  argument  that  the  bankrupt  is  not  entitled  to  his 
discharge,  inasmuch  as  he  was  not  arrested  but  sur- 
rendered himself,  it  must  be  remembered  that  he  was 
bound  under  the  condition  of  the  bond  to  render  him- 
self, and  that  such  a  render  cannot  therefore  be  con- 
sidered voluntary.     It  will  probably  be  urged  that  the 
bankrupt  did  not  render  himself  until  he  had  obtained 
his  protection,  but  the  plaintiffs  cannot  be  heard  to  say 
this,  for  after  the    30th    November    they  might  have 
arrested  the  petitioner. 

(a)  1  Gl.  &  J.  264. 


Oldaksr* 
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1847.  Sureties  under  1  &  2  Vict.  c.  110,  s.  8,  are  in  the 

El  parte  Same  position  as  bail  in  an  action.  Owston  ?.  Coales  (a), 
Hinton  v.  Acraman  (Jb).  In  Geikie  v.  Hew$on  (c),  Mr. 
Justice  Coltman  says,  ^*  It  was  evidently  the  in- 
tention of  the  legislature,  that  the  sureties  in  the  bond 
described  in  that  act  should  be  entitled  to  discharge 
themselves  upon  rendering  their  principal;  and  the 
object  of  the  present  application  is  to  obtain  relief  under 
the  equitable  jurisdiction  of  the  Court.  If  we  were  to 
refuse  to  grant  the  application,  the  effect  would  be  that 
the  principals  must  be  rendered,  whereby  the  sureties 
would  be  discharged.  But  that  would  be  a  great  hard- 
ship upon  the  bankrupts,  as  they  would  have  a  right  to 
be  immediately  discharged  out  of  custody.'' 

Mr.  Speed  for  the  respondents,  Messrs.  Gibbims  and 
Crook.  The  cases  in  which  the  Court  has  inter- 
fered have  been  cases  in  which  the  arrest  has  been  a 
contempt.  In  Ex  parte  Hawkins  (d)  the  arrest  had 
taken  place  on  the  bankrupt  returning  from  his  ex- 
amination, and  it  was  held  that  subsequent  detainers 
could  not  be  supported.  He  also  referred  to  Ex  parte 
King  (e),  £x  parte  Donlevy  (/),  Ogles*  case  (g). 
Ex  parte  Leigh  (h).  This  Court  will  not  hear  an  appeal 
from  the  judgment  of  Mr.  Justice  Patteson,  but  will 
leave  the  petitioner  to  apply  to  the  Court  of  Queen's 
Bench  in  banco.  Another  objection  is,  that  the  case  is 
excepted  from  the  operation  of  the  5  &  6  Vict,  c.lS2,  by 
these  words  of  the  23rd  section,  "  Provided  he  be  not  in 
custody  at  the  time  of  such  surrender."     All  that  the 

(a)  10  Ad.  &  £1.  193.  (fr)  2  C.  B.  367,  404. 

(c)  4  Man.  6t  Gr.  618.  (d)  4  Ves.  691. 

(e)  7  Ves.  312.  (/)  7  Ves.  317. 

ig)  11  Ves.  556.  (h)  1  Gl.  &  J.  264. 
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23rd  section  enacts  is^  that  the  bankrupt  shall  be  free 
from  arrest  or  imprisonment  **  by  any  creditor."  In  the 
present  case  he  does  not  seek  to  be  free  from  arrest  or 
imprisonment  by  any  creditor,  for  the  creditors  have 
been  entirely  passive.  The  sureties  cannot  be  re- 
garded as  creditors.  Ex  parte  Gibbons  (a),  Ex  parte 
GoldU  (Jb). 

Similar  words  in  former  enactments  to  those  of  the 
SSrd  section  have  been  held  not  to  apply  to  arrests  by 
the  sheriff  or  the  marshal.  Anderson  v.  Hampton  (c), 
Ex  parte  Johnson  (d).  If  the  surrender  of  the  bankrupt, 
in  discharge  of  his  sureties,  is  an  imprisonment  by  the 
creditor,  the  creditor  will  have  lost,  without  any  fault  on 
his  part,  his  right  to  go  in  and  prove  under  the  fiat. 
Ex  parte  Knowell  {e).  Surely  the  right  of  a  creditor  to 
elect  cannot  be  affected  by  the  voluntary  act  of  the 
bankrupt ;  and  this  shows  the  absurdity  of  the  argu- 
ment, that  the  voluntary  surrender  of  the  bankrupt  is  an 
arrest  or  imprisonment. 


1847. 


Ex  parte 
Oloakeb. 


The  Vice-Chancel  LOR. — In  this  case,  when  the  fiat    December  20. 
issued,  when  the  bankrupt  regularly  surrendered,  as  he 
did,  under  it,  and  when,  upon  that  surrender,  he  regu- 
larly received  the  ordinary  protection  from  the  com- 
mencement, covering  a  time  not  yet  expired,  he  was  not 

■ 

in  custody;  in  any  other  custody,  at  least,  than  the 
virtual  custody  (if  ftny)  of  the  persons  who,  under  the 
provisions  of  a  st^i^ute  mentioned  in  the  petition  (being 
one  of  the  statutes  on  which  the  argument  turned),  had, 
before  the  fiat,  become  his  sureties.  He  was  not  actually 
in  custody ;   his  person  was  not  under  any  restraint. 


(a)  1  Atk.  238. 
(d)  14  Ves.  36. 


(6)  2Roie,343. 
(e)  13  Ves.  192. 


(c)  1  B.  &  Aid.  308. 


Oldaker. 
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1847.  The  imprisonment  from  which  he  asks  to  be  discharged 
Ex  parte  ^^^  ^^  Commencement  after  the  protection  granted,  but 
was  of  his  own  seeking.  He  yielded  himself  to  prison 
in  execution,  under  a  judgment  against  him,  obtained 
before  the  fiat,  in  an  action  upon  the  demand  to  which 
the  suretyship  related.  He  did  so  of  his  own  motion 
and  accord.  There  was  neither  arrest  nor  intervention, 
in  the  matter,  of  any  other  person,  plaintiff  or  surety, 
so  far  as  appears ;  though,  probably,  the  object  was  to 
discharge  or  relieve  the  sureties;  and  I  suppose  that 
they  are,  and  will  remain,  discharged,  if  the  bankrupt  is 
wrong  in  his  present  contention  ;  though  whether,  also, 
if  he  is  right  in  it,  I  may  be  less  clear,  but  give  no 
opinion. 

Having  thus  spontaneously  placed  himself  in  a  state 
of  imprisonment,  he  applied  to  Mr.  Justice  Patteson  to 
be  discharged  from  it.  That  learned  judge  heard,  con- 
sidered, and  refused  the  application,  holding  that  the 
other  statutory  provision  upon  which  the  bankrupt  relied, 
did  not  apply  to  such  a  case.  The  same  application, 
except  of  course  as  to  the  difference  of  jurisdictions,  has 
been  made  to  me.  I  have  considered  it,  and,  had  I  been 
able  to  form  a  clear  opinion  upon  the  question,  it  would 
have  been  my  duty,  probably,  to  act  upon  it,  even  though 
at  variance  with  that  formed  by  Mr.  Justice  Pattesofiy 
the  great  weight  of  whose  authority  every  lawyer  ac- 
knowledges. But  I  have  not  been  able  to  form  a  clear 
opinion  upon  the  question ;  I  think  it  one  of  doubt  and 
difficulty,  whether  considered  with  or  without  reference 
to  the  decision  of  the  learned  judge.  It  is,  however, 
not  impossible  that,  in  the  absence  of  the  precedent,  I 
might  have  been  induced  to  decide  the  matter  in  favour 
of  personal  freedom,  and,  therefore,  in  favour  of  the 
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bankrupt's  discharge.     But  I  cannot,  upon   a   merely        1847. 
legal  question,  which,  involved  in  the  obscurity  of  two       j,^  ^^^ 
acts  of  Parliament,  strikes  my  mind  as  very  doubtful,      Oldaker. 
interfere,  with  satisfaction  to  myself,  or,  I  think,  with 
propriety,  against  such  an  authority,  directly  upon  the 
point,  as  that  before  me. 

I  must,  therefore,  leave  the  petitioner  to  the  ordinary 
legal  remedies  open  to  every  prisoner  who  considers 
himself  illegally  detained  in  custody,  and  dismiss  this 
petition  without  costs  and  without  prejudice  to  any 
application  to  any  other  Court  or  Judge. 


Ex  parte  JOHN  GRIFFITHS  and  WILLIAM 
BLOW  COLLIS.— In  the  matter  of  ALEXAN- 
DER MAC  NAUGHTAN  PATERSON,  JOHN 
WALKER,  JAMES  BOYDELL  and  CHARLES 
BLANEY  TREVOR  ROPER.  18*8- 

April  26. 

IHIS  was  an  appeal  from  the  decision  of  the  Commis-  wberebythe 
sioner,  declining  to  admit  a  proof  upon  a  post  obit  bond,  post  obit  bond, 
except  with  a  rebate.  ?me^nupiTa7Mt. 

By  the  bond,  which  was  dated  the  15th  of  October,  ^^^J^^^^ii"^^* 
1845,  Charles  B.  T.  Roper,  one  of  the  bankrupts,  fif^%*}"[i°«  ^^'^ 
became  bound  unto  the  petitioners  in  the  penal  sum  of  obligor,  and  by 

noD-payment 

20,000/.,  subject  to  a  condition  making  it  void,  if  the  thereof  the  con- 
dition had  been 
heirs,  executors,  administrators  or  assigns  of  the  bank-  broken  before 

rupt,   Charles  JB,  T.  Roper,  should,  at  or  before  the  bankruptcy: 

expiration  of  twelve  calendar  months  next  after  his  de-  obligees  were 

entitled  to  prove 
for  the  principal  sum  secured  by  the  bond  as  an  immediate  debt. 

VOL.  I.  S    8 
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1848.  cease,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
£z  parte  petitioners,  or  the  survivor  of  them,  his  executors,  or 
md^aoSa.  *^™ioistrator8,  or  their  or  his  assigns,  or  other  the  person 
or  persons  entitled  to  receive  the  same,  under  or  by  virtue 
of  an  indenture  bearing  date  the  31st  of  July,  1845,  the 
full  sum  of  10,000/.;  and  if  the  bankrupt,  Charles  B.  T, 
Roper^  his  heirs,  executors  or  administrators  should, 
in  the  meantime,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  John  Griffith  and  Wm.  Blow  Collis^  and  the 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  and  their  or  his  assigns,  and  other  the 
person  or  persons  aforesaid,  interest  on  the  said  sum  of 
10,000/.,  after  the  rate  of  3/.  per  cent,  per  annum,  by 
equal  half-yearly  payments  on  the  days  therein  men- 
tioned. 

By  the  indenture  of  the  31st  of  July,  1845,  referred 
to  in  the  bond,  it  was  declared  that  the  petitioners  should 
stand  possessed  of  the  several  sums  of  money  to  be 
paid  to  them  for  principal  and  interest  upon  the  bond, 
upon  certain  trusts  thereby  declared. 

The  bankrupt,  Charles  B.  T.  Roper ^  had  never  made 
to  the  petitioners,  or  any  person  interested  under  the 
indenture,  any  payment,  either  in  respect  of  the  princi- 
pal or  interest  on  the  bond. 

The  petitioners  applied  to  the  Commissioner  to  prove 
against  the  separate  estate  of  the  bankrupt,  Charles  B. 
T.  Roper f  for  10,000/.  and  interest;  but  the  Commis* 
sioner  refused  to  permit  such  proof,  except  to  the  extent 
of  the  interest  due  and  the  value  of  10,000/.,  as  a 
future  debt,  payable  upon  the  decease  of  the  bankrupt, 
Charles  B.  T.  Roper. 

The  prayer  was,  that  the  petitioners  might  be  permitted 
to   prove  against  the   separate  estate   of  Charles  B. 
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T.   Roper f  for  the    principal    sum    of    10,000Z.    and        1848. 


interest  Ex  parte 

Griffiths 
and  another. 

Mr.  J,  V.  PrioTf  in  support  of  the  petition,  cited  Ex 
parte  Winchester  (a),  and  -Ex  parte  Rowlatt  (6). 

Mr.  Wright,  for  the  assignees.  When  the  cases 
cited  were  determined,  such  a  contract  as  the  present 
could  not  be  the  subject  of  proof  as  a  contingent  debt, 
and,  therefore,  the  Court  was  oUiged  to  proceed  upon 
the  mere  technical  distinction  between  cases,  in  which 
the  condition  had,  and  those  in  which  it  had  not,  been 
forfeited  at  law, — a  distinction  which  both  Lord  Hard- 
toicke  SLudhovd  JSldon  regretted  to  adopt  as  the  foundation 
of  their  decisions.  They  had,  however,  no  alternative 
between  giving  effect  to  the  strict  legal  right  and  reject- 
ing the  proof.  The  law  is  now  altered,  and  the  reason 
for  the  distinction  no  longer  exists  (c). 

The  Vice-Chancellor  held,  that  the  authority  of 
Ex  parte  Winchester  applied  to  the  case. 

The  Order  was,  that  the  petitioners  should  be  at 
liberty  to  make  such  amount  of  proof  as  they 
could  establish  against  the  separate  estate  of  the 
bankrupt  Roper  in  respect  of  the  bond. 


(a)  1  Atk.  116.  The  order  ia  that  case  (as  appearing  in  the  secretary's 
book)  was,  that  the  petitioner  should  be  at  liberty  to  prove  his  debt  of  1000/. 
in  the  petition  mentioned,  and  be  admitted  a  creditor  under  the  commission 
for  what  be  should  so  prove. 

(6)  2  Ro.  416.    See  Wyllie  v.  WUkes,  Doug.  519. 

(e)  6  Gw.  4,  c.  16,  s.  56.  See  Ex  parte  Tindall,  Mont.  462,  1  D.  &  C. 
291. 
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1848. 

^^^  Ex  parte  WILLIAM  REID,  WILLIAM  WIGRAM, 
EDWARD  WIGRAM,  and  OCTAVIUS  W^I- 
GRAM.— In  the  matter  of  WILLIAM  JOHN 
BUCKLAND. 

May  3. 

The  owner  of  a   XH  I S  was  the  petition  of  Messrs.  Reid  &  Co.,  brewers, 

public  house 

agreed  to  grant    for  the  usual  order  in  the  case  of  an  equitable  mortgage. 

a  lease  of  it,  at  '  ^  ^ 

a  premium.  The  The  petitioners  claimed  to  be  mortgagees  of  two  lease- 
deposited  the  hold  public  houses  held  by  the  bankrupt  near  Green- 
M.'&"co.,''*  wich,  one  called  the  North  Pole,  the  other  the  British 
cure^repaymeDt  Queen.  The  dispute  was  as  to  the  latter,  the  circum- 
The'lewe^was  stances  connected  with  which,  as  they  appeared  upon 


executed,  and      ^^^^  affidavits,  were  as  follows  :— 

was  deposited  ' 

by  the  lessee  By  an  indenture  dated  the  14th  of  September,  1846, 

with  the  land-  ^  r  '  ' 

lord**  soliciior,    and  made  between  William  Tyler  of  the  one  part,  and 

to  secure  the 

premium.    The  the  bankrupt  of  the  other  part,   William  Tyler  agreed 

lessee  obtained 

it  from  them  for  to   let   to  the  bankrupt  the  public    house    called  the 

the  purpose,  **»,..,,^  'ii  i/» 

he  alleged,  of  British  Queen,  together  wiih  the  several  fixtures  thereon, 

the  magistrates,  to  hold  tlie  Same  unto  the  said  bankrupt,  his  executors, 

to  procure  a  administrators    and  assigns  from  the  25th  of  March, 

undertook"©  1S*^>  f"^'*  ^^^  '^*'™  0^31  years,  at  the  rent  of  a  pepper- 

whh^" hli'^-'  ^^^"  ^^^  ^'^^  ^^^^  ^^^^ y^^*"  ^^ ^'^®  '®'^"»  *"^  ^^  '^® yearly 
stead  of  doing     ^^^^  ^f  \^j^  \\g^  fo^  ^^g  remainder  of  the  term,  payable 

so,  he  mstructed  ^  v  j 

an  auctioneer     quarterly,  and  the  bankrupt  agreed  to  take  the  same, 

to  obtain  an 

advance  upon     and  (amongst  other    things)  agreed  that  within  three 

it  from  other 
brewers,  ft.&Co. 

The  auctioneer  produced  to  R.  U  Co.'s  agent  an  order  from  the  lessee  for  the  delivery  of  the 
lease  to  R.&  Co..  noticing  that  the  advance  was  for  the  purpose  of  enabling  the  lessee  to  pay 
M.  6l  Co.  The  agent  objected  to  recognise  this  memorandum,  and  inquired  whether  the 
lessee  owed  anything  to  M.  &  Co.  He  was  informed  by  the  auctioneer  and  by  the  lessee 
that  there  was  nothing  due  to  M.  &  Co.,  except  for  goods  supplied.  He  had  previously 
obtained  from  the  lessee  himself  an  order  for  the  delivery  of  the  lease,  not  mentioning  Af.  & 
Co.  at  all ;  and  he  obtained  the  lease  on  delivering  that  order.  R.  &  Co.  advanced  money 
on  the  deposit.  On  the  lessee  becoming  bankrupt :  Held  that  the  security  of  R.  U  Co.  most 
be  i>ostpoDed  to  those  of  the  landlord,  and  of  M.  &  Co.,  although  there  had  been  subsequently 
a  demise  of  the  property  by  the  bankrupt  to  a  trustee  upon  trusts,  which  would  extend  to 
the  debt  of  R.  &  Co.,  aod  not  to  that  of  Af.  &  Co.,  or  that  of  the  landlord ;  the  above 
circumstances  being  held  sufficient  to  affect  R.  &  Co.,  with  notice  of  the  prior  equitiea. 
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calendar  months  after  a  licence  should  be  obtained  for  1848. 
carrying  on  the  trade  of  a  victualler^  alehouse  keeper  Ex  pane 
or  tavern  keeper  on  the  premises  thereby  agreed  to  be  and  ethers, 
demised^  he^  his  executors,  administrators^  or  assigns, 
would  pay  to  William  Tyler^  his  heirs  and  assigns 
500/.  in  consequence  of  such  licence  having  been 
obtained;  and  that  if  such  licence  should  not  be 
obtained  within  the  first  year  of  the  term  thereby  agreed 
on,  then,  but  not  otherwise,  William  Tyler  agreed  to 
allow  the  bankrupt  85/.  out  of  the  first  year's  rent ; 
and  it  was  further  agreed  that  the  lease  should  be 
granted  as  soon  as  a  licence  should  have  been  obtained 
for  carrying  on  the  said  trade  or  business  of  a  victualler, 
alehouse  keeper  or  tavern  keeper  on  the  premises,  and 
the  500/.  should  have  been  paid  by  the  bankrupt  to 
William  Tyler. 

On  the  19th  of  October,  1846,  the  bankrupt  deposited 
the  agreement  with  Messrs.  Meux  &  Co.  the  brewers, 
by  way  of  security. 

On  the  16th  of  August,  1847,  Mr.  Tyler  granted 
to  the  bankrupt  a  lease  of  the  British  Queen,  and  also 
of  other  hereditaments  not  comprised  in  the  agreement, 
in  the  Woolwich  Road,  for  75  years  from  Lady-day 
1846,  at  the  yearly  rent  of  160/. 

When  the  lease  was  executed  the  bankrupt  entered 
into  a  bond  to  Mr.  TSfler  for  securing  the  payment  of 
the  500/.  mentioned  in  the  agreement,  and  at  the  same 
time  he  deposited  with  the  landlord  the  lease,  for  better 
securing  the  payment  of  that  sum. 

Shortly  afterwards  the  bankrupt  called  on  Mr.  Tyler's 
solicitors,  requesting  that  they  would  lend  him  the 
lease  to  produce  before  the  magistrates,  who  wished 
to  see  it  before  they  determined  whether  they  would  grant 
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1848.       him  a  licence  of  the  British  Queen.    To  oblige  him  the 

p,   "^      solicitors  let  him  have  the  lease  on  his  positive  assurance 

Reid         (}iat  he  would  return  it  to  them,  and  at  the  same  Ume 

and  othert. 

he  gave  them  an  undertaking  to  do  so. 

.  On  the  18th  of  October,  1847,  the  bankrupt  took  the 
lease  to  Mr.  John  Walker y  an  auctioneer  and  appraiser, 
with  instructions  to  negociate  with  Messrs.  Reid  &  Co. 
for  a  loan  on  the  security  of  that  lease,  and  also  for  its 
deposit  with  them  for  that  purpose.  Mr.  Walher 
accordingly  applied  to  Messrs.  Reid  &  Co.  for  the  sum 
of  73/.  lis.  to  be  paid  to  himself,  of  which  Buckland 
was  to  receive  60/.,  and  for  200L  to  enable  Buckland  to 
pay  Messrs.  Meux  8i  Co.  a  debt  he  owed  them,  and 
lOOZ.  to  iSnish  four  cottages  which  had  been  built  on 
part  of  the  vacant  ground  demised  by  the  lease,  and  such 
further  sums  as  should  thereafter  be  required  to  finish 
the  houses  remaining  to  be  built  thereon.  On  the  2nd 
of  November,  1847,  Mr.  Walker  met  the  bankrupt  by 
appointment  at  the  Dolphin  public-house  in  Coleman 
Street,  when  Mr.  Walker  drew  up  and  the  bankrupt 
signedi  a  letter  or  order  in  the  following  words : — "  Mr. 
Walker^  I  hereby  authorise  you  to  hand  over  to  Messrs. 
Reid  8c  Co.,  brewers,  Liquorpond  Street,  the  lease  of 
my  house  and  premises  the  sign  of  the  British  Queen, 
Woolwich  Road,  on  payment  to  you  of  the  sum  of 
73/.  Il5.,and  upon  the  understanding  that  I,  Mr.  WiUiam 
Buckland^  shall  have  advanced  to  me  the  sum  of  200L 
more  to  liquidate  my  engagements  with  Messrs.  Meus  & 

Co.,  and  the  further  sum  of  100/.  to  finish  the  four 
cottages  already  built,  with  any  other  sum  that  I,  Mr. 
William  Buckland,  may  require  to  build  the  other  four 
cottages,  stipulated  to  be  built  in  said  lease ;  the  amount 
thereof  required  for  the  building  of  the  said  other  four 
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bouses  to  be  advanced  as  the  work  progresses  to  the        1848. 
satisfaction  of  Messrs.  Reid  &  Ca's  surveyor.     This  de-       g,    ^ 
posit  of  the  lease  of  the  British  Queen  also  applies  as 
a  further  security  for  monies  advanced  upon  the  lease 
of  the  North  Pole^  Greenwich  Road.     November  2nd, 
1847,  W,  J,  Buckland,     Witness  Samuel  Rogers*** 

Mr.  Muggins,  Messrs.  Reid  &  Co.'s  agent,  deposed 
that,  prior  to  Reid  &  Co.*s  making  the  advance,  the 
deponent  particularly  and  pointedly  asked  bankrupt 
whether  he  owed  Meux  &  Co.  anything,  and  that  the 
bankrupt  told  him  in  answer,  that  he  only  owed  them  a 
book  debt  of  about  ^00/.,  or  between  200/.  and  300/.,  and 
that  Walker^  the  auctioneer,  told  the  deponent  that  bank- 
rupt had  told  him  that  he  only  owed  Meux  Sc  Co.  a  book 
debt  of  about  200/.  The  deponent  said  that  it  is  not 
the  custom  among  the  porter  brewers  of  London  and 
its  immediate  vicinity  to  hold  the  deeds  of  public  houses 
as  security  for  a  book  debt  only.  He  said,  that  the 
letter  of  the  2nd  of  November  was  shewn  to  him,  and 
that  he  informed  Mr.  Walker  that  he  did  not  acknowledge 
the  conditions  set  forth  in  that  letter,  as  he  held  in  his 
hand  another  letter,  which  was  also  dated  the  2nd  No- 
vember, and  was  as  follows  : — 

"  Mr.  J.  Walker f — Sir, — I  request  you  to  deliver  to 
Messrs.  Reid  &  Co.  the  lease  of  my  premises  in  Green- 
wich, to  be  held  by  them  for  a  security,  as  the  lease  of 
the  "  North  Pole  "  is  now  held  with  them. — Yours,  &c. 

"  W.  J.  Buckland** 

The  witness  further  said  that  Mr.  Walker  remarked 
on  the  inconsistency  of  the  two  letters  or  orders,  but 
that  the  witness  then  and  there  informed  him  that  he 
knew  nothing  of  the  letter  which  Mr.  Walker  produced; 
that  the  letter  which  the  witness  held  in  his  hand  was 
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IS4^  the  bankrapc's  authority  to  Walker  to  deposit  the  lease 
^  ^^^  vith  Rod  &  Co.,  and  that  as  a  proof  of  the  conditions 
5^'^„  oo  vhich  the  deponent  would  receive  the  deed,  the  depo- 
nenl  gave  an  acknowledgment  for  same  on  the  second 
letter  of  the  2nd  November,  and  not  upon  the  other;  that 
the  deponent  suggested  to  Walker  that  he  should  keep 
the  second  letter,  as  that  was  his  authority  for  parting 
with  the  lease,  and  as  on  that  letter  was  an  acknow- 
ledgment in  deponent's  handwriting  that  he  had  received 
the  lease :  that  in  order  to  have  further  evidence  of  the 
terms  of  the  deposit,  the  deponent  wrote  a  paper  marked 
H,  which  contained  a  copy  of  the  paper  F,  and  at  the  foot 
thereof  Walker  signed  his  name  to  the  following  memoran- 
dum : — ''  The  above  is  a  copy  of  the  memorandum  handed 
to  me  on  giving  the  lease  to  Mr.  HugginsJ^ 

Mr.  Taylor f  clerk  of  Messrs.  Meux  &  Co.,  deposed  to 
the  existence  of  a  custom,  that  if  one  brewer's  firm  has 
made  a  loan  on  the  security  of  the  lease  of  a  public  house, 
and  another  firm  sends  in  beer  to  the  same  public  house, 
the  firm  so  sending  in  beer  is  expected,  upon  application 
for  the  purpose,  to  pay  ofi*  the  debt  due  to  the  firm  hold- 
ing the  lease  as  a  security ;  and  the  deponent  stated,  that 
having  entirely  attended  to  the  business  of  the  '^  British 
Queen,'*  he  was  enabled  to  say  that  Messrs.  Reid  never 
applied  to  Meux  &  Co.  to  pay  ofi*  any  debt  due  to  them 
from  the  bankrupt,  which  they  claim  to  have  secured  by 
the  lease  of  the  '^  British  Queen."  He  also  deposed  to 
there  being  fixed  to  the  house  a  board  denoting  that 
Messrs.  Meux  supplied  the  house  with  porter. 

In  support  of  the  petition  it  was  deposed  that  when 
the  lease  of  the  ''  British  Queen  "  was  deposited  with 
the  petitioners,  the  petitioners  had  no  notice  or  knowledge 
th^t  there  was  any  agreement  for  the  lease,  or  that  any 
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agreement  for  the  lease  had  been  deposited  with  Messrs.        1848. 
Meux  &  Co.,  or  that  Messrs.  Meux  &  Co.  had  any.  ^^  '  ^^ 

By  a  deed  of  November  6,  1847,  made  between  the  g„/^o"her» 
bankrupt  of  the  one  part,  and  one  James  Beales  of  the 
other  part,  the  bankrupt  demised  both  the  ''North 
Pole  "  and  the  "  British  Queen  "  to  Mr.  Beales,  upon 
trust,  to  secure  all  such  sums  as  might  be  due  from  time 
to  time  from  the  bankrupt,  his  executors,  administrators, 
or  assigns,  to  any  person,  upon  any  equitable  mortgage, 
by  deposit  of  the  title  deeds  of  the  property  thereby 
demised,  or  any  part  of  it. 

Mr.  Swanston  and  Mr.  Jackson  in  support  of  the  peti- 
tion. The  petitioners,  as  incumbrancers  without  notice, 
and  having  possession  of  the  lease,  and  also  having  a 
demise  of  the  legal  estate  to  a  trustee  in  their  favour, 
must  be  preferred  to  the  landlord  and  Messrs.  Meux. 
The  lease  must  be  considered  as  granted  independently 
of  the  agreement  which  Messrs.  Meux  hold ;  for  the 
parcels  are  not  the  same,  nor  is  the  term;  and  the  lease 
omits  all  mention  of  a  premium.  If  the  premium  had 
been  mentioned,  the  petitioners  would  have  enquired 
respecting  it. 

Mr.  Russell  appeared  for  Messrs.  Meux  &  Co. ;  Mr. 
K.  Parker  and  Mr.  Steere  for  Mr.  Tyler. 

The  Vice-Chancellor. — If  the  deed  of  November 
6th  had  been  out  of  the  case,  I  should  have  been  of 
opinion  that  the  petitioners  would  be  postponed  to  Mr. 
Tyler.  The  debt  of  600/.  was  incurred  for  valuable 
consideration.  That  being  so,  its  origin  and  nature  are 
immaterial.     It  is  an  admitted  fact  that  the  lease  was 
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1848.  deposited  with  Mr.  Tyler's  solicitor  for  Mr.  Tyler.  It 
^  appears  that  upon  a  false  pretence — neither  Mr.  Tykr 

Rbio  ijof  his  solicitor  intending  to  abandon  Mr.  Tyler^a  lien, 
or  to  enable  a  fraud  to  be  practised — the  lease  was 
handed  to  the  bankrupt,  who  made  a  fraudulent  use  of 
it.  That  circumstance  did  not  give  to  the  petitioners 
priority  over  Mr.  Tyler  or  over  Messrs.  Meux,  with 
whom  the  agreement  had  been  deposited  for  valuable 
consideration,  giving  them  a  right,  as  between  them  and 
the  bankrupt,  to  have  the  lease  handed  to  them,  so  that 
they  acquired  an  equitable  interest  in  his  title  to  the 
lease,  and  therefore  an  equitable  interest  in  the  lease. 

It  is  said  that  the  lease  is  a  different  lease  from  that 
for  which  the  agreement  contracted  to  a  certain  extent, 
that  land  is  added,  the  rent  increased,  and  the  term 
lengthened.  The  contract  is  not,  however,  otherwise 
changed.  I  cannot,  therefore,  consider  the  lease  as 
independent  of  the  agreement. 

So  far,  therefore,  as  the  land  and  the  term  included 
in  the  agreement,  I  think  that,  as  against  the  petitioners, 
the  equitable  title  of  Messrs.  Meux  remains ;  but  I  do 
not  understand  that  Messrs.  Meux  claim  priority  or 
equality  as  regards  the  additional  land  or  the  additional 
term.  I  wish  only  to  hear  the  case  argued  on  behalf  of 
Mr.  Tyler  with  respect  to  the  deed  of  November  6th. 

Mr.  Russell,  for  Messrs.  Meux,  said  that  it  was  not 
necessary  for  them  to  claim  priority  as  regarded  the 
additional  land  or  term,  as  the  principle  of  marshalling 
would  apply. 

Mr.  Swanston  for  Messrs.  Held,  Messrs.  Meux  can 
have   no   right   of  marshalling   against  Messrs.  Reid^ 
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Not  only  is  the  subject  of  Messrs.  Meux^s  security        1848. 
limited  by  the  terms  of  it^  but  they  have  no  equity  to       ^^  parte 
extend  it.     Mr.  Tyler's  claim   extends   to  the  whole      and  ©there, 
subject,  but  you  cannot  on  that  account  marshall  to  the 
prejudice  of  a  third  incumbrancer. 

Mr.  K.  Parker y  Mr.  Bacon,  and  Mr.  Steere  for  Mr. 
Tyler,  contended  that  the  deed  of  November  6  was 
merely  voluntary,  and,  at  all  events,  could  not  have  the 
effect  of  postponing  Mr.  Tyler,  inasmuch  as  the  conver- 
sation which  had  taken  place  between  Mr.  Walker  and 
Mr.  Huggims,  afiected  the  petitioners  with  notice  of  the 
memorandum  deposited  with  Messrs.  Meux,  and,  there- 
fore, of  the  landlord's  rights. 

The  Vice-Chancellor. — The  deed  of  the  6th  of 
November,  affecting  the  legal  estate,  might  have  created 
considerable  difficulty,  and  have  varied  the  rights  of 
the  parties,  but  for  the  circumstances  which  have 
been  referred  to.  It  is  established  that  the  peti- 
tioners had,  by  means  of  their  agent,  in  sufficient  time, 
notice  of  the  first  document  of  November  2nd,  and 
that  document  alludes  to  the  engagement  with  Messrs. 
Meux  8c  Co. — a  common  and  ordinary  security  for  a 
publican  to  give  to  brewers  for  a  debt  from  him  to 
them.  Accordingly,  we  find  that  the  expression  at- 
tracted the  attention  of  Mr.  Huggins,  and  that  he 
pointedly  made  inquiries  of  the  bankrupt,  from  whom  he 
received  the  assurances  which  have  been  mentioned. 
Now,  considering  what  is  the  common  practice  of 
persons  engaged  in  this  business,  and  the  manner  in 
which  this  expression  struck  Mr.  Huggins,  and  the 
nature  of  the  engagement  entered  into,  I  am  of  opinion. 
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1848.  deposited  with  Mr.  Tyler's  solicitor  for  Mr.  Tyler,  It 
J.  appears  that  upon  a  false  pretence — neither  Mr.  TyUr 

Reio  nor  jjig  solicitor  intending  to  abandon  Mr.  Tyler^s  lien, 
or  to  enable  a  fraud  to  be  practised — the  lease  was 
handed  to  the  bankrupt,  who  made  a  fraudulent  use  of 
it.  That  circumstance  did  not  give  to  the  petitioners 
priority  over  Mr.  Tyler  or  over  Messrs-  MeuXf  with 
whom  the  agreement  had  been  deposited  for  valuable 
consideration,  giving  them  a  right,  as  between  them  and 
the  bankrupt,  to  have  the  lease  handed  to  them,  so  that 
they  acquired  an  equitable  interest  in  his  title  to  the 
lease,  and  therefore  an  equitable  interest  in  the  lease. 

It  is  said  that  the  lease  is  a  different  lease  from  that 
for  which  the  agreement  contracted  to  a  certain  extent, 
that  land  is  added,  the  rent  increased,  and  the  term 
lengthened.  The  contract  is  not,  however,  otherwise 
changed.  I  cannot,  therefore,  consider  the  lease  as 
independent  of  the  agreement. 

So  far,  therefore,  as  the  land  and  the  term  included 
in  the  agreement,  I  think  that,  as  against  the  petitioners, 
the  equitable  title  of  Messrs.  Meux  remains ;  but  I  do 
not  understand  that  Messrs.  Meux  claim  priority  or 
equality  as  regards  the  additional  land  or  the  additional 
term.  I  wish  only  to  hear  the  case  argued  on  behalf  of 
Mr.  Tyler  with  respect  to  the  deed  of  November  6th. 

Mr.  Russell,  for  Messrs.  Meux,  said  that  it  was  not 
necessary  for  them  to  claim  priority  as  regarded  the 
additional  land  or  term,  as  the  principle  of  marshalling 
would  apply. 

Mr.  Swanston  for  Messrs.  Reid.  Messrs.  Meux  can 
have   no   right   of  marshalling   against  Messrs.  Reid, 


^^/#iy%5> 


& 
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N    and    THOMAS 


^^Z^***^-^  JAMES  JACKSON 


FERENS. 


/       ^otaiMtotlL^  ^M^  ^he  assignees^  seeking  to  set  Traders  exe- 

kk^K^  ^^  "^      ^11  ,       .       ,  1        .       cated  an  assign. 

^^-^^  j^g^j  jjy  ^}^g  bankrupt,  whereby  ment  of  all  their 


^ii0lf 


^  ^signed  to  Samuel  Holker  Norris,  for  their  credi- 

James  Gibbs,  in  trust  for  creditors,  wards  sued  out 
Mj^^^^'  ^cuted  by  the  bankrupt  on  the  8th  of  ?hemX?L 

'„^  ^m  •■•     On  the  26th  of  January,  1848,  the  Z^:&.. 


^  A  the  bankrupt's  own  petition,  under  the  ^wo  <^^*^^^^ 

.,  c.  96,  8.  41.     The  bankrupts  did  not  open  8ued  out  a  fiat 
^^^^  4or  did  any  creditor  of  the  bankrupts  apply  to  bankrupts,  and 

'  *  who  could 

**r  -e  fiat  opened  until  the  12th  of  February,  1848,  under  it  have 

^  »  impeached  tbe 

C*p  ^^ich  day  Robert  Wilson  and  William  Richardson,  deed,  applied  for 

Alters  of  the  bankrupts,  applied  to  the  Commissioner  adjudication : 
.o  have  the  fiat  opened ;  and  the  Commissioner,  upon  assignees  could 
ibis  application,  and  upon  proof  of  the  trading  of  the  J^ach^tli 
bankrupts,  and  of  their  having  filed  a  declaration  of  in-  ^^' 
solvency,  and  also  upon  proof  that  the  bankrupts  were 
indebted  to  Robert  Wilson  and  William  Richardson  in 
the  sum  of  103/.  Is,  Ic/.,  adjudged  James  Jackson  Ferens 
and   Robinson   Ferens  bankrupts.     Copies  of  the  ad- 
judication  were   served    on   the   bankrupts,  who    sur- 
rendered on  the  14th  of  February,  1848,  and  consented 
to   such   adjudication  being  advertised  in  the  London 
Gazette. 

The  trustees  of  the  composition  deed,  and  in  exer- 
cise of  the  powers  and  authorities  contained  in  it,  sold 
the  bankrupts*  household  furniture,  stock  in  trade,  goods, 
chattels,  and  effects,  and  redeived  the  proceeds,  amount- 
ing to  2701/.  4fs.  lOd,,  which  was  now  in  their  hands. 
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^^^^'        that  there  was  amply  sufficient  to  put  the  petitioners, 


Ex  parte  or  their  agent,  upon  inquiry,  that  is,  as  between  them- 
and  otheri.  selves  and  Messrs.  Meux^  to  cause  them  to  make  inqui- 
ries of  Messrs.  MetLX,  If  they  had  made  those  inquiries, 
they  would  not  only  have  learned  the  fact  of  the  deposit, 
but  the  title  of  the  landlord  to  the  500/.,  which  would 
have  brought  them  into  communication  with  the  land- 
lord. 

The  Order,  as  regarded  the  British  Queen  public 
house,  was  for  sale ;  and  that  the  monies  to  arise 
from  the  sale  should  be  applied,  after  payment 
of  the  expenses,  and  the  costs  of  all  parties,  so 
far  as  related  to  the  British  Queen,  in  the  first 
place,  in  payment  of  what  was  due  to  Mr.  Tyler  ; 
secondly,  in  payment  of  what  was  due  to  Messrs. 
Meux  k  Co. ;  and  as  to  the  residue,  in  payment 
to  the  petitioners  of  what  should  be  found  due  to 
them,  with  the  usual  directions  in  the  event  of  a 
surplus,  and  the  usual  liberty  to  prove  in  the 
event  of  a  deficiency. 
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1848. 

Ex  parte  THOMAS  JACKSON  and  THOMAS 
BAKER.— In  the  matter  of  JAMES  JACKSON 
FERENS  and  ROBINSON  FERENS. 

Jufu  14. 

1  HIS  was  the  petition  of  the  assignees,  seeking  to  set  Troden  exe- 
cuted an  assign- 
aside  a  trust  deed,  executed  by  the  bankrupt,  whereby  ment  of  all  their 

all  his  property  was  assigned  to  Samuel  Holker  Norrisy  for  their  credi- 

James  Calton^  and  James  Gibbs,  in  trust  for  creditors,  ^^^ds  sued  out 

The  deed  was  executed  by  the  bankrupt  on  the  8th  of  JhemMlver*but 

November,  1847.     On  the  26th  of  January,  1848,  the  fofj^jj'J,^^^^^^^ 

fiat  issued  on  the  bankrupt's  own  petition,  under  the  '^^^  *^*^i^" 

*  ^  who  conld  have 

7  &  8  Vict.y  c.  96,  8.  41.     The  bankrupts  did  not  open  8ued  out  a  fiat 

*  *  r  r        against  the 

the  fiat,  nor  did  any  creditor  of  the  bankrupts  apply  to  bankrupts,  and 

who  could 

have  the  fiat  opened  until  the  13th  of  February,  1848,  under  it  have 

-_.  impeached  the 

on  which  day  Robert  Wilson  and  William  Richardson^  deed,  applied  for 
creditors  of  the  bankrupts,  applied  to  the  Commissioner  adjudication: 
to  have  the  fiat  opened ;  and  the  Commissioner,  upon  assignees  could 
this  application,  and  upon  proof  of  the  trading  of  the  JroMch^the 
bankrupts,  and  of  their  having  filed  a  declaration  of  in-  ^^' 
solvency,  and  also  upon  proof  that  the  bankrupts  were 
indebted  to  Robert  Wilson  and  William  Richardson  in 
the  sum  of  103/.  1^.  \d,,  adjudged  James  Jackson  Ferens 
and   Robinson   Ferens  bankrupts.     Copies  of  the  ad- 
judication  were   served    on   the   bankrupts,  who    sur- 
rendered on  the  14th  of  February,  1848,  and  consented 
to  such   adjudication  being  advertised  in  the  London 
Gazette. 

The  trustees  of  the  composition  deed,  and  in  exer- 
cise of  the  powers  and  authorities  contained  in  it,  sold 
the  bankrupts'  household  furniture,  stock  in  trade,  goods, 
chattels,  and  effects,  and  redeived  the  proceeds,  amount- 
ing to  2701/.  4>s,  lOd.,  which  was  now  in  their  hands. 
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1848.  deposited  with  Mr.  Tyler's  solicitor  for  Mr.  T)fler.  It 
E  art  appears  that  upon  a  false  pretence — ^neither  Mr.  Tykr 
Rwo  ijQr  his  solicitor  intending  to  abandon  Mr.  Tyler's  lien, 
or  to  enable  a  fraud  to  be  practised — the  lease  was 
handed  to  the  bankrupt,  who  made  a  fraudulent  use  of 
it.  That  circumstance  did  not  give  to  the  petitioners 
priority  over  Mr.  Tyler  or  over  Messrs.  Meux,  with 
whom  the  agreement  had  been  deposited  for  valuable 
consideration,  giving  them  a  right,  as  between  them  and 
the  bankrupt,  to  have  the  lease  handed  to  them,  so  that 
they  acquired  an  equitable  interest  in  his  title  to  the 
lease,  and  therefore  an  equitable  interest  in  the  lease. 

It  is  said  that  the  lease  is  a  different  lease  from  that 
for  which  the  agreement  contracted  to  a  certain  extent, 
that  land  is  added,  the  rent  increased,  and  the  term 
lengthened.  The  contract  is  not,  however,  otherwise 
changed.  I  cannot,  therefore,  consider  the  lease  as 
independent  of  the  agreement. 

So  far,  therefore,  as  the  land  and  the  term  included 
in  the  agreement,  I  think  that,  as  against  the  petitioners, 
the  equitable  title  of  Messrs.  Meux  remains ;  but  I  do 
not  understand  that  Messrs.  Meux  claim  priority  or 
equality  as  regards  the  additional  land  or  the  additional 
term.  I  wish  only  to  hear  the  case  argued  on  behalf  of 
Mr.  Tyler  with  respect  to  the  deed  of  November  6th. 

Mr.  Russell^  for  Messrs.  Meux,  said  that  it  was  not 
necessary  for  them  to  claim  priority  as  regarded  the 
additional  land  or  term,  as  the  principle  of  marshalling 
would  apply. 

Mr.  Swanston  for  Messrs.  Held,  Messrs.  Meux  can 
have   no   right   of  marshalling  against  Messrs.  Reid* 
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Not  only  is  the   subject  of  Messrs,  Meux's  security        1848. 
limited  by  the  terms  of  it^  but  they  have  no  equity  to       gj^  parte 
extend  it.     Mr.  Tyler*s  claim  extends  to   the  whole     and  others, 
subject,  but  you  cannot  on  that  account  marshal!  to  the 
prejudice  of  a  third  incumbrancer. 

Mr.  K,  Parker,  Mr.  Bacon,  and  Mr.  Steere  for  Mr. 
Tyler,  contended  that  the  deed  of  November  6  was 
merely  voluntary,  and,  at  all  events,  could  not  have  the 
effect  of  postponing  Mr.  Tyler,  inasmuch  as  the  conver- 
sation which  had  taken  place  between  Mr.  Walker  and 
Mr.  Huffffins,  affected  the  petitioners  with  notice  of  the 
memorandum  deposited  with  Messrs.  Meux,  and,  there- 
fore, of  the  landlord's  rights. 

The  Vice-Chancellor. — The  deed  of  the  6th  of 
November,  affecting  the  legal  estate,  might  have  created 
considerable  difficulty,  and  have  varied  the  rights  of 
the  parties,  but  for  the  circumstances  which  have 
been  referred  to.  It  is  established  that  the  peti- 
tioners had,  by  means  of  their  agent,  in  sufficient  time, 
notice  of  the  first  document  of  November  2nd,  and 
that  document  alludes  to  the  engagement  with  Messrs. 
Meux  8c  Co. — a  common  and  ordinary  security  for  a 
publican  to  give  to  brewers  for  a  debt  from  him  to 
them.  Accordingly,  we  find  that  the  expression  at- 
tracted the  attention  of  Mr.  Huggins,  and  that  he 
pointedly  made  inquiries  of  the  bankrupt,  from  whom  he 
received  the  assurances  which  have  been  mentioned. 
Now,  considering  what  is  the  common  practice  of 
persons  engaged  in  this  business,  and  the  manner  in 
which  this  expression  struck  Mr.  Huggins,  and  the 
nature  of  the  engagement  entered  into,  I  am  of  opinion. 
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^^^^'        that  there  was  amply  sufficient  to  put  the  petitioners, 


Ex  parte  or  their  agent,  upon  inquiry,  that  is,  as  between  them- 
and  others,  selves  and  Messrs.  Meux^  to  cause  them  to  make  inqui- 
ries of  Messrs.  Meux,  If  they  had  made  those  inquiries, 
they  would  not  only  have  learned  the  fact  of  the  deposit, 
but  the  title  of  the  landlord  to  the  500/.,  which  would 
have  brought  them  into  communication  with  the  land- 
lord. 

The  Order,  as  regarded  the  British  Queen  public 
house,  was  for  sale ;  and  that  the  monies  to  arise 
from  the  sale  should  be  applied,  after  payment 
of  the  expenses,  and  the  costs  of  all  parties,  so 
far  as  related  to  the  British  Queen,  in  the  first 
place,  in  payment  of  what  was  due  to  Mr.  Tyler  ; 
secondly,  in  payment  of  what  was  due  to  Messrs. 
Meux  !c  Co. ;  and  as  to  the  residue,  in  payment 
to  the  petitioners  of  what  should  be  found  due  to 
them,  with  the  usual  directions  in  the  event  of  a 
surplus,  and  the  usual  liberty  to  prove  in  the 
event  of  a  deficiency. 
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1848. 

Ex  parte  THOMAS  JACKSON  and  THOMAS 
BAKER.— In  the  matter  of  JAMES  JACKSON 
FERENS  and  ROBINSON  FERENS. 

June  14. 

This  was  the  petition  of  the  assignees,  seeking  to  set  Traders  exe- 

cated  aD  assigD- 

aside  a  trust  deed,  executed  by  the  bankrupt,  whereby  ment  of  all  their 
all  his  property  was  assigned  to  Samuel  Holher  Norris,  for  their  credi- 
James  CalioUy  and  James  Gibbs,  in  trust  for  creditors,  wards  sued  out 
The  deed  was  executed  by  the  bankrupt  on  the  8th  of  Jhemwfves/but 
November,  1847.     On  the  26th  of  January,  1848,  the  ?,^fJ"d]'„d^PePL. 
fiat  issued  on  the  bankrupt's  own  petition,  under  the  "^J^®  creditors 

*^  r  '  ^l,Q  could  have 

7  &  8  Vict.,  c.  96,  s.  41,     The  bankrupts  did  not  open  sued  out  a  fiat 

'  r  r        against  the 

the  fiat,  nor  did  any  creditor  of  the  bankrupts  apply  to  bankrupts,  and 

who  could 

have  the  fiat  opened  until  the  13th  of  February,  1848,  under  it  have 

^  impeached  the 

on  which  day  Robert  Wilson  and  William  Richardson^  deed,  applied  for 
creditors  of  the  bankrupts,  applied  to  the  Commissioner  adjudication: 
to  have  the  fiat  opened ;  and  the  Commissioner,  upon  assignees  could 
this  application,  and  upon  proof  of  the  trading  of  the  \^^^Z 
bankrupts,  and  of  their  having  filed  a  declaration  of  in-  ^^' 
solvency,  and  also  upon  proof  that  the  bankrupts  were 
indebted  to  Robert  Wilson  and  William  Richardson  in 
the  sum  of  103/.  1^.  Id.,  adjudged  James  Jackson  Ferens 
and   Robinson   Ferens  bankrupts.     Copies  of  the  ad- 
judication  were   served    on   the   bankrupts,  who    sur- 
rendered on  the  14th  of  February,  1848,  and  consented 
to  such   adjudication  being  advertised  in  the  London 
Gazette. 

The  trustees  of  the  composition  deed,  and  in  exer- 
cise of  the  powers  and  authorities  contained  in  it,  sold 
the  bankrupts'  household  furniture,  stock  in  trade,  goods, 
chattels,  and  effects,  and  redeived  the  proceeds,  amount- 
ing to  2701 /•  4>s.  \0d.,  which  was  now  in  their  hands. 


^ 


r 
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1848.  They  had  also  received  496/.  IBs.  3d.  on  account  of  the 
£z  parte  y>ook  debts  assigned  to  them. 
aDd^anoiher.  '^^^  petitioners  claimed  from  the  trustees  the  monies 
thus  realised,  and  also  all  the  books»  papers,  writings, 
goods,  chattels,  and  other  the  estate  and  efiects  of  the 
bankrupts,  at  present  in  the  possession  or  control  of  the 
trustees. 

The  trustees  refused  to  comply  with  this  request,  but 
submitted  the  decision  of  the  dispute  between  themselves 
and  the  petitioners  to  the  jurisdiction  in  bankruptcy. 

The  prayer  was,  that  this  Court  would  be  pleased  to 
decide  whether  the  trustees  were  entitled  to  retain  the 
sums  of  2701/.  is.  lOd.,  485/.  ISs.  3d.,  and  25/.  IQs. 
respectively,  and  other  the  estate  and  efiects  of  the 
bankrupts,  or  whether  the  same  ought  to  be  paid  to  the 
petitioners  as  assignees. 

Mr.  Bacon  and  Mr.  Beales  in  support  of  the  petition. 
This  case  presents  the  combination  of  circumstances, 
which,  in  your  Honor's  judgment,  in  Ex  parte  PkilpoU  (a), 
was  expressly  excepted  from  the  scope  of  that  authority, 
for  here  there  are  creditors  competent  to  impeach  the 
deed,  if  the  fiat  had  been  sued  out  by  a  creditor ;  and, 
therefore,  the  deed  may  be  impeached  under  the  present 
fiat,  although  sued  out  by  the  bankrupts  themselves. 
Ex  parte  Norton  (J). 

Mr.  Russell  and  Mr.  Hawkins  for  the  trustees  of  the 
deed.  Although  the  decision  in  Ex  parte  Philpott  was 
confined  to  the  circumstances  of  that  case,  yet  your 
Honor  did  not  say  that  the  principle  could  not  be 
applied  to  cases  in  which    there  were  creditors,  who 

(a)  AnU,  p.  346.  (6)  Anu,  p.  628. 


J 
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under  a  creditor's  fiat  might  have  impeached  the  deed ;        ^^' 
but  merely  withheld  your  judgment  upon  that  state  of      Ex  parte 
circumstances  until  it  should  come  before  the   Court,    aod  another. 
But  now  that  it  is  necessary  to  decide  it  we  submit  that 
the  principle  upon  which  Tope  v.  Hockin  (a)  was  decided, 
and  upon  which  your  Honor  decided  £Ix  parte  Philpott, 
is  equally  applicable  to  this  case,  that  principle  being 
that  a  transaction  cannot  be  impeached  under  a  fiat  sued 

out  by  any  person  who  was  a  party  to  it.  Whether 
that  person  is  a  creditor  or  the  bankrupt  must  be  im- 
material. In  JEx  parte  Norton  the  question  only  arose 
remotely  and  incidentally,  and  it  was  not  necessary  to 
decide  iL 

The  Vice-Chancellor. — I  understand  the  facts  to 
be  these,  that  the  fiat  was  well  issued  at  the  instance  of 
the  bankrupts,  under  the  41  sect,  of  7  &  8  V^ict,  c.  96. 
I  understand  also  that  neither  of  the  bankrupts  applied 
to  have  the  fiat  opened,  but  that  two  creditors  under  the 
same  41  section  applied  for  an  adjudication ;  that  the 
Commissioner  acceded  to  the  application,  and  that  the 
creditors,  Messrs.  Wilson  and  Richards,  then  proved  the 
existence  of  all  the  circumstances  which  would  have 
been  requisite  for  the  purpose  of  supporting  the  fiat,  if 
it  had  been  issued  upon  their  petition,  and  that  if  the 
fiat  had  been  issued  upon  their  petition  the  deed  could 
not  have  been  supported  against  the  assignees.  All  this 
being  so,  I  have  before  me  an  act  of  parliament  which 
provides  that  ''  all  further  proceedings  under  such  fiat 
shall  be  thenceforth  prosecuted,  and  carried  on  in  like 
manner,  as  if  such  fiat  had  been  issued  and  adjudicated 
upon  on  the  petition  of  a  creditor  of  the  bankrupt."     In 

(a)  7  B.  &  C.  101. 
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1848.        this  admitted  state  of  things  I  may  decide  consistendy 
Ex  parte       ^^^^  ^^  parte  Philpott^  and  think  that  I  ought  to  decide 
aa/anotber.     ^^^^  ^^^  money  belongs  to  the  estate  to  be  administered 
under  the  fiat. 


Ex  parte  WILLIAM  F.  THOMAS  and  WILLIAM 
PROCTER  LOFTS.— In  the  matter  of  WILLIAM 
F.  THOMAS. 


JunM  26. 


ODaDapplica-   XHIS  was  the  petition  of  the  bankrupt  (who  had  sued 

tioD  to  annul  the  ^ 

bankrupt's  own    out  a  fiat  against  himself  under  the  7  &  8  Vict.  c.  96,  s. 

fiat,  to  gif  c 

effect  to  one  to    41),  and  also  of  a  creditor,  seeking  to  annul  the  fiat,  on 

be  sued  out  by       ,  ,.  i         i-  \         n  mt 

a  creditor,  for  the  Creditor  undertaking  to  sue  out  another  fiat.  1  he 
Betting  uide^  object  of  the  application  was  to  enable  the  assignees, 
there  should  be   ^^^^  appointed,  to  impeach  certain  trust  deeds. 

an  affidavit, 
shewing  that 

propowdVii*  ^^'  ^'  ^'  '^^^^^  ^^  support  of  the  petition  cited 
iil"lno  Jh°;  E^  I^rte  Lauch  (a). 

overreach  the 
deeds. 

The  Vice-Chancellor  said  that  upon  the  production 
of  an  affidavit,  shewing  that  the  debts  due  to  the  creditors 
were  old  enough  to  overreach  the  deeds,  the  order  might 
be  made. 


An  affidavit  was  made  to  that  efiect,  and  the  order 
made  according  to  the  form  in  Ex  parte  Louch. 

(a)  Ant9,  p.  463. 
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1848. 

Ex  parte  JOHN  BARFF,  WILLIAM  EDWARD 
FORSTER,  and  HENRY  PHILIP  HOPE.— In 
the  matter  of  JAMES  COUSEN,  LUCY  COUSEN 
and  JOHN  RICHARDBY  COUSEN,  Bankrupts. 

June  26. 
July  17. 

XHIS  was  the  petition  of  the  assignees  for  the  opinion  A  debt  due  from 

,  .  a  devisee  to  his 

of  the  Court  upon  the  following  state  of  circumstances,  testator  does 

.,  ,  I      .    .  ......  not  constitute 

the  respondents  submitting  to  the  jurisdiction :  any  liea  uoon 

Jane  Richardbt/,  by  her  will  devised  to  the  bankrupt,  ^^^, 
James  CouseUf  her  trustee,  and  his  heirs,  all  and 
sundry  lands  and  heritages,  goods  and  gear,  debts  and 
sums  of  money,  and  in  general  the  whole  means,  estate 
and  effects,  heritable  and  movable,  real  and  personal, 
of  what  kind  and  nature  soever  or  wheresoever  situ- 
ated, presently  belonging  and  addebted,  or  which 
should  belong  and  be  addebted  to  her  at  the  time  of 
her  decease,  in  trust  always  for  the  ends,  uses  and 
purposes  after  specified,  viz.,  in  the  first  place  for  pay- 
ment of  all  her  debts,  funeral  expenses,  and  the  expense 
of  executing  the  trust.  Secondly,  she  appointed  her 
said  trustee  and  his  aforesaids  to  give  to  her  brother 
James  Richardby  during  his  life,  in  case  he  sur- 
vived her,  the  annual  rents  of  the  hereditaments  and 
appurtenances  therein  before  specially  conveyed;  and 
failing  the  said  James  Richardby  by  pre-deceasing  the 
testatrix  or  otherwise,  then  she  appointed  her  said  trustee 
to  give  to  her  sister  Mrs.  Lucy  CouseUf  one  of  the 
bankrupts,  widow  of  Isaac  CouseUf  for  her  life  the  annual 
rents  of  the  said  hereditaments  and  appurtenances, 
from  and  after  the  decease  of  the  ssiid  James  Richardby , 
under  deduction  of  such  a  sum  as  should  be  neces- 
sary to  keep  them  in  a  proper  state  of  repair,  with 

VOL.  I.  .  T  T 
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1848.        remainders   over.      The   testatrix   also   appointed  her 
y^^'^        trustee  to  lay  out  and  invest  the  sum  of  20O0L  sterling, 

Ex  parte  ^  ° 

Barff        and  to  pay  the  interest  to  the  bankrupt  Lucy  Cousen 

and  others. 

for  her  life,  and  at  her  death  to  divide  the  principal  sum 
in  manner  therein  mentioned ;  and  she  declared  that 
the  greater  proportion  of  her  money  was  lent  to  the 
said  James  Couserij  her  nephew  and  trustee ;  and  that 
when  so  lent,  was  intended  to  remain  in  his  bands  for 
several  years ;  and  she  thereby  provided  and  declared, 
that  it  should  not  be  imperative  on  her  said  trustee 
immediately  to  lay  out  and  invest  the  various  sums 
thereby  appointed  to  be  invested  by  him,  but  that  he 
should  be  bound  to  pay  to  the  said  Mrs.  Marianne 
Rogers,  Jane  Maria  Richardby,  and  Mrs.  Lucy  Cousen, 
or  in  case  of  their  decease,  the  parties  succeeding  to 
them,  interest  on  the  said  respective  sums,  at  the  rate 
of  41.  per  cent,  per  annum,  in  the  same  manner  as  if 
the  same  sums  were  invested. 

The  testatrix  died  shortly  after  making  her  will, 
which  was  proved  by  the  bankrupt,  James  Cousen. 

At  the  time  of  her  death,  the  bankrupts,  James  Cousen, 
Lucy  Cousen,  and  John  Richardby  Cousen,  had  in  their 
hands,  as  copartners  in  trade,  a  large  sum  of  money 
belonging  to  the  personal  estate  of  the  testatrix. 

Lucy  Cousen  was  also  separately  indebted  to  the 
testatrix  to  the  amount  of  3000/. 

Owing  to  the  insufficiency  of  the  assets,  the  legacies 
abated,  and  out  of  the  sum  then  in  the  hands  of  the  firm, 
a  sum  of  192]  L  10s.  5d.  was  entered  in  their  books,  as 
due  from  them  to  James  Cousen,  in  his  representative 
character,  and  which  represented  the  legacy  of  2000L 

On  the  22nA  of  February,  1847,  an  order  was  made, 
that  one  Joseph  Sutcliffe  should  be  at  liberty  to  go  in 


and  othen. 
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under  the  fiat  and  make  such  proof  as  could  be  esta-  1848. 
blished  against  the  joint  estate^  or  against  the  separate 
estate  of  either  of  the  bankrupts^  in  respect  of  the  BARrr 
amount  alleged  to  be  due  from  the  bankrupts  to  the 
testatrix's  estate.  In  obedience  to  this  order,  Joseph 
Sutdiffe  proved  for  2364/*  &.  4cf.  against  the  joint 
estate. 

The  prayer  was,  that  the  rights  and  interests  of  the 
petitioners,  as  the  assignees  of  the  bankrupts,  of  and  in 
the  freehold  estates  devised  by  the  will,  might  be  ascer- 
tained and  declared;  and  that  the  rights  of  the  petitioners 
of  and  in  (among  others)  the  legacy  of  2000/.  or  in 
the  funds  then  representing  it,  subject  to  the  payment  of 
the  costs  of  the  application  and  consequent  thereon, 
might  be  ascertained  and  declared. 

The  question  mainly  in  dispute  was,  whether  there 
was  any  lien  on  behalf  of  the  testatrix's  estate  upon  the 
interests  given  by  the  will  to  the  bankrupt,  Lucy  Couseriy 
in  respect  of  the  debt  of  3000/.,  due  from  her  to  the 
testatrix. 

Mr.  Bdcon  and. Mr.  Elmsleyy  for  the  assignees,  con- 
tended that  no  case  for  a  lien  was  established,  as 
against  the  interests  given  to  Lucy  Cousen,  or  at  all 
events  none  except  as  against  Lucy  CouserCs  life  in- 
terest in  the  legacy  of  2000Z. 

Mr.  Swanston  and  Mr.  J,  V.  Prior,  for  the  re- 
spondents. In  Woodyatt  v.  Gresley  (a),  the  life  estate 
of  a  cestui  que  trust  under  a  settlement,  was  held  to  be 

(a)  8  Sim.  180;  see  also  Jeffs  v.  Wood,  2  P.  W.  128  ;  Morrii  v.  Ltvte, 
1  Y.  &  C.  C.  C.  380 ;  Barnett  ▼.  Sheffield,  1 D.  M.  &  G.  37 1. 

T  T  2 
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1848.  subject  to  a  charge>  for  the  purpose  of  replacing  a  sum 
Ex  parte  ^^  stock,  which  was  subject  to  the  settlement,  and  which 
and  oth'rt  ^^^  ^^^^  ®^'^  ^"*  ^^  '^®  cestui  que  trust ;  and  in  Mitford 
y.  Mitford  {a\  an  annuity  to  which  a  bankrupt  was 
entitled  under  a  settlement  was  held  to  be  subject  to  a 
lien  for  a  debt  due  from  him  to  the  trustees  of  the  settle- 
ment as  such  trustees.  They  also  cited  Burridge  v. 
Row  (i). 

The  Vice-Chancellor. — If  any  property,  real  or 
personal,  belonging  to  this  lady  had  been  expressly 
given  by  the  will,  it  is  clear  that,  according  to  the  prin- 
ciple of  the  doctrine  of  election,  she  could  not  claim 
under  the  will  without  giving  effect  to  the  dispo- 
sition of  her  own  property.  It  has  struck  me,  as  an 
arguable  point,  whether  there  is  any  substantial  distinc- 
tion in  principle  between  the  case  which  I  have  put,  and 
one  in  which  a  part  of  the  property,  given  by  the  will,  is 
in  the  hands  of  a  donee  under  it,  in  the  shape  of  a  debt 

I  am  not  aware,  however,  of  any  instance  in  which  the 
doctrine  has  been  carried  to  that  extent,  and  I  do  not 
think  that  I  can  venture  thus  to  extend  it.  By  claiming 
under  the  devise.  Miss  Cousen  does  not  claim  in  contra- 
diction of  the  will.  She  admits  her  liability  to  pay,  but 
from  circumstances  is  unable  to  do  so.  It  is  not,  there- 
fore, a  claim  of  right.  The  property  given  includes  a 
debt  due  from  her.  Is  it  a  tacit  condition  that  the  debt 
shall  be  paid  before  she  can  take  under  the  devise?  I 
cannot  venture  to  assert  such  a  proposition  for  the  first 
time.  If  you  can  find  any  precedent,  I  shall  probably 
be  disposed  to  follow  it. 

(a)  1  Bio.  C.  C.  398 ;  and  see  3  Mer.  105. 

(b)  1  Y.  &  C.  C.  C.  183,  583. 
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By  the  Order  it  was  declared,  that  the  assignees  18*8- 
were  entitled  during  the  life  of  the  bankrupt,  Ez  parte 
Lucy  CouseUy  to  receive  the  rents  and  profits  of  ^^^  J"/n. 
the  real  estate  derided  to  or  in  trust  for  Lucy  juiy  17. 
Cousen  for  her  life  by  the  will  of  Jane  Richardby; 
and  that  the  persons  interested  in  the  legacy  of 
SOOO/.,  given  by  the  same  will,  subject  to  the  life 
interest  of  Lucy  Cousen  therein,  were  entitled  to 
have  the  interest  of  the  Bank  Annuities  pro- 
duced by  the  investment  of  the  dividends  declared 
in  respect  of  the  proof  made  against  the  joint 
estate,  for  the  amount  due  from  them  in  respect 
of  the  legacy  of  2000/.,  accumulated  during  the 
life  of  Lucy  Cousen^  or  until  the  same,  together 
with  the  accumulations  thereof,  and  the  amount  of 
the  dividends  already  declared,  or  thereafter  to  be 
declared,  in  respect  of  such  proof, .  should  be 
equal  to  the  aaiount  of  the  principal  money  due 
from  the  bankrupts,  in  respect  of  the  said  legacy; 
and  the  Order  proceeded  to  direct  payments  and 
carryings  over  accordingly. 
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1848. 

Ex  parte  THOMAS  STOKES  and  RICHARD 
GOODMAN.— In  the  matter  of  JOHN  CLARK, 
RICHARD  MITCHELL,  JOSEPH  PHILIPS, 
and  THOMAS  SMITH. 

My  17  &  24.   ,_ 

Abondwa*  1  HIS  was  the  petition  of  persons  claiming  under  a 

rpriocipaUi^  surety,  and  seeking  to  stand  in  the  place  of  a  creditor 

TbTpriaciral',  ^^°  ^^^  proved  against  the  estate  of  a  co-surety. 

•nd  one  of  the  i^  iggQ  Mr.  Jaoies  Pickering  Ord  borrowed  SOOOl.  of 

sureties,  com-  •^ 

th^r  CTedTt^  2%o»ww  Stokes,  One  of  the  petitioners,  upon  the  joint 
and  the  other     and  several  bond  of  himself  and  three  sureties,  namely, 

two  sureties 

became  bank-     Thomos     Charles    Ord,    John    Clark,     and    Joseph 

rupt.    The  t^,.,. 

obligee  proved     Philips* 

of  his  debt  John  Clark  and  Joseph  Philips  were  two  of  the  above- 

parateestateT  named  bankrupts,  and  carried  on  business  in  partnership 

bankrupts,  and  ^^^^  ^^^  Other  two  bankrupts,  as  bankers  at  Leicester. 
the'^Dm^.*'        On  the  Slst  May,  1843,  a  joint  fiat  issued  against 

tions,  and  by  them,  and  they  were  duly  found  bankrupts. 

these  means  ^  j  j  r 

received  20f.  in       Thomos  Stokes  proved  upon   the  bond,   under  the 

the  pound;  but  *■  '^ 

the  estate  of  the  fiat,  against  the  separate   estates  of  John  Clark  and 

compounding 

surety  paid        Joseph  Philips. 

more  than  its  -f^t.^^ti 

contributive  In    June,     1843,   Mr.  James  Pickering    Ord,   the 

thst  that  estate  principal  debtor,  compounded  with  his  creditors ;  and  in 
the  beneBi  of  ^^^  same  month,  Mr.  Thomas  Charles  Ord  executed  a 
by  t^e°obU  «r  ^^^^  ^^  assignment  of  all  his  property  to  the  petitioners, 
against  the  Thomos  Stokes  and  Richard  Goodman,  upon  trust  for  his 
surety.  creditors.    The  petitioner,  Thomas  Stokes,  in  his  cha- 

racter of  obligee  in  the  above-mentioned  bond,  came  in 
under  both  these  compositions,  in  each  of  which  there 
was  reserved  to  every  creditor  the  benefit  of  all  collateral 
securities. 
In  February,  1845,  the  obligee  received  a  dividend  of 
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St.  in  the  pound    from  the  estate  of  the   principal        1848. 
debtor.  E^^  p^rte 

In   May,   1846,  he   received  a  dividend  of  5$.  in    ^ndwIoSer. 
the  pound  from  the   estate  of  Thomas  Charles  Ord, 
and  in  October,  1845,  another  dividend  of  the  same 
amount  from  the  same  estate. 

In  January,  1846,  he  received  a  dividend  of  5s.  in 
the  pound  from  the  estate  of  the  bankrupt  Clark. 

In  March,  1846,  he  received  a  further  dividend  of  2s. 
in  the  pound  from  the  estate  of  the  principal  debtor. 

In  November,   1846,  a  further  dividend  of  }s.  6d. 

in  the  pound  was  declared  from  the  same  estate,  and  it 

was  not  probable  that  any  further  dividend  would  be 

obtained  from  the  estate  of  the  principal  debtor.     Of 

this  dividend  the  obligee  received  only  Is.  in  the  pound/ 

which  made  up  20s.  in  the  pound  upon  his  debt. 

The  dividends  paid  from  the  estate  of  the  principal 

debtor  having  discharged  only  5s.  6d.  in  the  pound  upon 
the  bond  debts,  and  having  left  14^.  6d.  to  bejpaid  by 
the  sureties  (being  at  the  rate  of  4s.  lOd.  in  the  pound 
from  each  estate),  and  the  estate  of  Thomas  Charles 
Ord  having  paid  10^.  in  the  pound,  the  present  peti- 
tion was  presented  by  the  trustees  of  his  estate,  for  leave 
to  stand  in  the  place  of  the  obligee,  as  regards  the  proof 
against  the  estate  of  the  bankrupt  Philips^  which  had 
not  yet  paid  any  dividend,  and  to  receive  dividends,  to 
the  extent  of  4f.  \0d.  in  the  pound,  from  that  estate. 

Mr.  Bacon  and  Mr.  De  Gex  in  support  of  the  petition. 
^— The  case,  although  new  in  circumstances,  falls  within 
the  principles  of  established  authorities.  Before  the 
right  of  a  surety,  who  had  paid  after  the  bankruptcy  of 
the  principal  debtor,  to  prove  under  the  fiat,  was  directly 
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1848.  given  by  act  of  parliament,  and  independently  of  any 
Ex  parte  Statutory  right,  it  was  decided  upon  general  prindples 
1^°*"  of  equity,  that  where  the  creditor  had  proved  aguDst 
the  principal  debtor,  a  surety,  who  afterwards  paid 
the  debt,  was  entitled  to  stand  in  the  creditor's  place. 
The  general  principle  on  which  this  was  so  held  was, 
that  a  surety  paying  the  debt  was  entitled  to  all  the 
securities  held  by  the  creditor  as  against  the  debtor. 
Ex  parte  Jtkinson  (a)  Beardmare  v.  Cruttenden  (b), 
Ex  parte  Rushforth  (c),  Ex  parte  Brook  (d),  Ex  parte 
Holmes  (e).  It  follows  from  the  same  principle,  that  a 
surety  who  has  overpaid  his  contributive  share  has  a 
right  to  avail  himself  of  the  creditor's  securities,  as 
against  a  co-surety,  and  that  a  proof  against  the  estate 
of  the  co-surety  is  to  be  treated  as  a  security  within 
the  rule* 

Mr.  Russell  for  the  assignees. — In  WalUs  v.  Swin- 
burn  (/),  it  was  held  that  there  is  a  wide  difierence  in  a 
bankruptcy  between  the  claim  of  a  surety  against  his 
principal,  and  his  claim  against  a  co-surety.  In  Ex 
parte  Rushforth  {g)  it  was  laid  down  that  a  surety 
only  paying  part  of  the  debt  had  no  equity  to  stand  in 
the  place  of  the  creditor.  It  would  be  most  unjust  as 
regards  the  other  creditors  of  the  surety,  that  a  co- 
surety, who  is  no  creditor  at  all,  should,  by  paying  a 
portion  of  the  debt,  have  the  benefit  of  a  proof  for  the 
whole. 

Mr.  Bacon,  in  reply. — Wallis  v.  Swinburn  only  decided 

(a)  Cook's  Bankrupt  Law,  264.  (6)  Ibid.  265. 

(c)  10  Vesey,  409.  (d)  2  Ro.3d4. 

(e)  Mom.  &  Ch.  301.  (/)  1  Ezch.  203. 

(g)  10  Ves.  414 ;  and  8«e  PaUy  ?.  Field,  12  Vet.  435. 
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that  the  case  of  a  co-surety  is  not  within  the  6  Geo.  4^        1848. 
c.  16,  s.  8,  and  does  not  affect  the  equitable  principle  on       ^^  ^^ 
which  we  rely,  independently  of  any  statute.  and  anoUier 

The  Vice-Chancellor. — This  case,  during  the  argu-  July  2& 
ment,  did  not  appear  to  me  free  from  difficulty,  nor  do  I 
now  think  it  clear.     I  have,  however,  come  to  a  con- 
clusion upon  it. 

In  the  first  place,  assuming  the  correctness  of  the 
principle  or  rule  recognized  by  the  decision  in  Wallis 
V.  Smnburne  (a)  (and  not  by  that  decision  alone),  I  do 
not  conceive  that  it  defeats  or  is  inconsistent  with  the 
claim  made  by  the  present  petition.  The  petitioners 
may,  as  it  seems  to  me,  be  right  here,  whether  they  or 
Mr.  Thomas  Charles  Ord  have  or  had  any  right  of 
proof  against  the  estate  of  Mr.  Philips  or  not.  Again, 
there  is,  I  think,  sufficient  authority  at  least  (if  not 
enough  both  of  principle  and  authority)  to  enable  me  to 
say  that  the  circumstance  of  Mr.  Stokes^  since  he  made 
the  proof  in  question,  having  been  actually  paid  in  full, 
and  satisfied,  in  such  a  manner  that  his  debt  is  gone  at 
law,  is  not  an  answer  to  this  application  in  the  bank- 
ruptcy under  which  the  proof  was  made.  The  case  Ex 
parte  Holmes  (6)  is  not  the  only  one  applicable  to  such 
a  point. 

The  question  then  substantially  is,  whether,  as  be- 
tween the  estates  of  the  two  sureties,  when  (one  of  them 
having  become  bankrupt)  the  creditor  has  proved  the 
debt  under  the  fiat,  and  has  afterwards  been  paid  in 
full,  partly  by  the  principal  debtor,  and  partly  by  the 
surety,  not  a  bankrupt, — the  latter  has  a  right  to  use  the 
proof  for  the  purpose  of  obtaining  from  the  bankrupt's 

(a)  1  JSzcb.  203.  (6)  Mont.  &  Ch.  301. 
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1848.        estate  that  amount  of  contribution  to  which  the  bankrupt 

^^'^       is,  or  but  for  the  bankruptcy  would  have  been  liable. 
Ex  pane  ^    "^ 

Stokes        SO  far  as  the  proof  can  furnish  means  for  that  end ;  and 

and  another.     ,    ,  .   ,     ,       ,      , 

I  think  that  he  has. 

Where  several  persons  are  liablcj  each  in  solido^  to  a 
debt,  the  creditor  may  enforce  payment  in  a  manner 
which,  as  between  the  debtors  themselves,  is  unjust. 
This  must  sometimes  happen ;  but  in  such  cases  is  it 
not  the  function  and  the  duty  of  a  Court  of  Justice,  at 
least  of  a  Court  of  Equity,  to  place  them  in  the  same 
situation  between  themselves,  as  if  the  creditor  had 
enforced  his  rights  against  them  in  a  manner  conform- 
able to  their  rights  against  each  other,  so  far  as  it  can 
be  done  ?  Generally  speaking,  the  law  of  the  country, 
as  I  apprehend,  answers  that  question  in  the  affirmative. 

Now,  in  the  present  case,  had  Mr.  Stokes  regulated 
his  proceedings  in  such  a  manner,  a  portion  of  what  be 
has  received  from  Mr.  Thomas  Charles  OrcCs  estate 
would  have  been  taken  by  Mr.  Stokes  from  Mr.  Philips's 
estate,  if  available  for  the  purpose.  The  mere  circum- 
stance that  it  has  not  until  the  present  time  become 
practically  available  for  the  purpose,  is,  I  conceive, 
nothing. 

This  has  not  been  done ;  but  justice  requires,  I  appre- 
hend, that  the  nearest  possible  approach  to  that  state  of 
things  shall  take  place,  which  must,  I  suppose,  be 
effected  by  allowing  the  claim  intended  to  be  made  by 
the  present  petition.  Mr.  ClarKs  estate,  unless  I  mis- 
take, has  paid  5^ .  in  the  pound,  but  not  more ;  while,  I 
collect,  that  Mr.  Thomas  Charles  Ord*s  estate  has  paid 
lOs,  in  the  pound,  and  Mr.  Philips' s  estate  as  yet 
nothing. 

In  consequence  of  a  reference  in  Mr.  Pitman^s  very 
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useful  and  valuable  treatise  on  the  Law  of  Principal  and        lB4fS. 
Surety,  I  have  looked  at  the  case  of  Greenside  v.  Ben-      -^^  p^rte 
son  (a).    The  decree,  as  given  there  by  Mr.  Sanders,    ^^^  ano  "er. 
may  perhaps  be  thought  not  without  some  bearing  on 
this  matter. 

I. repeat,  that  it  was  originally  equitable  between  these 
sureties,  or  their  estates,  that  the  benefit  of  the  proof,  or 
some  portion  of  it,  should  go  in  diminution  of  Mr.  7. 
Charles  Ord^s  burthen ;  that,  in  my  view,  it  was  not 
competent  to  Mr.  Stokes,  by  any  election  upon  his  part,  to 
deprive  Mr.  TAom<is  Charles  Ord*s  estate  of  that  right ; 
that  it  could  not,  I  think,  be  defeated  by  delays  and 
difficulties  occurring  in  the  liquidation  or  collection  of 
Mr.  Philips*s  assets,  and  that  the  right  appears  to  me 
substantially  to  have  continued  and  now  to  exist. 

(a)  3  Atk.  248. 


Ex  parte  ELIZABETH  MASTERS  MILES  and 
WILLIAM  MAY.— In  the  matter  of  JOHN 
PORTER. 

Novmher  4. 

XHIS  was  the  petition  of  sureties  praying  to  be  ad-  Id  a  coDtiDuiDg 
mitted  to  stand  in  the  place  of  a  creditor,  who   had  tee,\here  was  a 
proved  for  the   amount   of  the  debt    secured,  and  to  fh^^creditors  * 
receive  the  dividends  upon  the  proof.  denTfrom  any' 

The  bankrupts,  Messrs.  Porter  &  Co.,  cheese  factors,  ^^^al  debtor, 
at  Yarmouth,  in  Norfolk,  opened  an  account  with  the  »/ should  noi  be 

'  '      ^  taken  in  dis- 

charge of  the 
guarantee,  but  that  the  creditors  should  be  entitled  to  recover  on  the  guarantee  to  the 
full  extent  of  the  limit  notwithstanding.  On  the  bankruptcy  of  the  principal  debtors  the 
creditors  proved  and,  before  receiving  any  dividend,  obtained  payment  from  the  guaran- 
tors to  the  extent  of  the  limit :  Held,  that  the  guarantors  were  not  entitled  to  stand  in  the 
place  of  the  creditors,  as  to  so  much  of  the  proof  as  was  equal  to  their  payment. 
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1848.        National  Provincial  Bank  of  England;  and  in  the  month 

of  July,  1845,  the  petitioners,  together  with  one  Edward 

MiLM        Sewell,  who  was  then  a  partner  of  the  petitioner,  WU- 

and  another.       ^  r  r  ' 

Ham  May,  on  the  application  of  the  bankrupt  entered 
into  and  signed  a  guarantee  to  the  bank  as  follows : 

'*  In  consideration  that  the  Joint  Stock  Banking  Com- 
pany, called  the  National  Provincial  Bank  of  England, 
at  our  request  will  allow  Messrs.  John  Porter  k  Co., 
cheese  factors  and  dealers,  Yarmouth,  to  continue  to 
have  and  keep  a  banking  account  with  the  said  Joint 
Stock  Banking  Company,  and  will  not  require  imme- 
diate payment  of  the  balance  now  due  from  him  to  them  on 
such  account,  we  do  hereby  jointly  and  severally  under- 
take and  agree  with  the  said  Joint  Stock  Banking  Com- 
pany to  guarantee  to  the  said  Joint  Stock  Banking  Com- 
pany, of  whomsoever  the  same  now  consist  or  may  here- 
after consist,  the  due  payment  of  the  said  banking  account 
And  we  hereby  promise  and  agree  with  the  said  Joint 
Stock  Banking  Company  that  the  said  John  Porter  & 
Co.,  their  executors  or  administrators,  shall  upon  demand 
from  time  to  time,  and  at  all  times  hereafter,  reimburse 
and  fully  pay  and  satisfy  to  the  said  Joint  Stock  Bank- 
ing Company,  of  whomsoever  the  same  may  from  time  to 
time  consist,  all  and  every  such  sum  and  sums  of  money 
as  are  now  or  may  at  any  time  or  times  be  due  and 
owing  from  the  said  John  Porter  &  Co.,  or  their  executors 
or  administrators,  to  the  said  Joint  Stock  Banking  Com- 
pany, of  whomsoever  the  same  may  consist,  upon  the  said 
banking  account, or  any  other  account  whatsoever,  and  all 
and  every  sum  or  sums  of  money  which  the  said  Joint 
Stock  Banking  Company,  of  whomsoever  the  same  may 
consist,  shall  or  may  at  any  time  or  times  have  lent  or  ad- 
vanced to  the  said  John  Porter  &  Co.,  or  have  paid  or  be- 
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come  liable  to  pay  for  them^  and  all  and  every  sum  and  lS4eSp 
sums  of  money  which  the  said  Joint  Stock  Banking  Com-  £,  ^^ 
pany  have  paid,  lent  or  advanced  to  or  for  the  said  John  ^q^  another. 
Porter  &  Co.,  or  become  liable  to  pay  for  the  said  John 
Porter  &  Co.,  and  all  and  every  sum  or  sums  of  money 
which  may  at  any  time  be  due  to  the  said  Joint  Stock 
Banking  Company,  by  name  of  the  said  John  Porter  & 
Co.,  having  at  any  time  accepted,  drawn,  indorsed,  paid 
or  negociated  any  bill  or  bills  of  exchange,  draft  or 
drafts,  note  or  notes,  order  or  orders,  or  other  liabilities, 
security  or  engagement  whatever,  and  wherever  the  same 
shall  have  been  drawn,  accepted  or  negociated,  paid  or 
indorsed  by  the  said  John  Porter  &  Co.,  alone  or  by 
them  jointly  with  any  other  person  or  persons,  or  by 
name  of  the  said  Joint  Stock  Banking  Company,  having 
at  any  time  or  times  discounted,  paid  or  credited,  or 
taken,  or  received  from  the  said  John  Porter  &  Co.,  or 
from  any  other  person  or  persons  ;  and  wherever  on 
or  by  reason  of  the  said  banking  account  or  otherwise, 
any  bill  or  note,  or  bills  or  notes,  accepted,  made,  drawn, 
indorsed  or  negociated  by  the  said  John  Porter  k  Co., 
alone  or  jointly  with  any  other  person  or  persons  what- 
soever, and  also  all  and  every  sum  or  sums  of  money 
which  the  said  Joint  Stock  Banking  Company,  or  any 
oflScer  or  officers  thereof,  have  laid  out,  paid  or  advanced 
or  are  or  shall  become  in  anywise  liable  to  pay  or  ad- 
vance to  any  person  or  persons  whomsoever  to,  for  or 
on  the  credit  of  the  said  John  Porter  &  Co.,  alone  or 
jointly  with  any  other  person  or  persons,  together  with 
all  such  commissions,  lawful  charges  and  allowances  at 
any  time  due  to  the  said  Joint  Stock  Banking  Company, 
upon  or  by  reason  of  the  said  account,  and  for  advanc- 
ing and  paying  such  bills,  drafts,  notes,  orders,  noting, 
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1848.  liabilities,  securities  and  engagements  as  are  usually 
£z  parte  charged  by  bankers  in  such  and  the  like  case,  or  as  may 
aocUnoSer.  ^®  lawfully  agreed  to  be  paid  by  the  said  Jolai 
Porter  &  Co.,  and  also  interest  afler  the  rate  of  51  per 
cent,  per  annum  for  such  sums  as  they  may  be  in  ad- 
vance or  in  balance  against  the  said  John  Porter  & 
Co.,  alone  or  jointly  as  aforesaid  ;  provided  always  this 
guarantee  is  not  to  extend  our  liability  beyond  the  sum  of 
600/.  And  we  further  agree  that  this  guarantee  is  to 
be  a  continuing  one,  and  that  if  the  said  Joint  Stock 
Banking  Company  shall  at  any  time  receive  any  divi- 
dend or  dividends  on  any  estate  of  the  said  John  Porter 
&  Co.,  such  dividends  shall  not  go  or  be  taken  as  in 
discharge  of  any  part  of  this  guarantee,  but  the  said 
Company  shall  be  entitled  to  recover  on  this  guarantee 
to  the  full  extent  of  the  said  sum  of  600/.  notwithstand- 
ing any  such  dividends.  And  further  that  it  shall  and 
may  be  lawful  for  the  said  Joint  Stock  Banking  Com- 
pany at  any  time  to  compound  with  the  said  John  Porter 
&  Co.,  for  the  whole  or  any  portion  of  his  liabilities  to 
the  said  Joint  Stock  Banking  Company,  or  to  give  him 
such  time  for  paying  the  same  or  any  part  thereof,  as 
to  the  said  Joint  Stock  Banking  Company  may  seem  fit, 
and  that  without  releasing  or  in  any  way  affecting  our 
liability  to  the  said  Joint  Stock  Banking  Company 
under  this  guarantee." 

The  fiat  issued  on  the  4th  of  March,  1848. 

The  Banking  Company  proved  for  a  sum  considerably 
exceeding  600/.,  and  then  called  upon  the  petitioners 
for  payment  to  that  extent  upon  their  guarantee.  The 
petitioners  having  paid  accordingly  600/.  to  the  com- 
pany, now  petitioned,  seeking  a  declaration  that  to  the 
extent  of  the  sum  of  600/.,  so  paid  by  them,  they 
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were  entitled  to  the  benefit  of  the  proofs  and  praying        1848. 
that  an  apportionment  might  be   made  of   the  proof      e,  parte 
accordingly,  as  between  them  and  the  company;   and      ^dtnoSer. 
that  as  well  so  much  of  the  dividend  already  declared 
as  should  be  payable,  in  respect  of  what  might  be  appor- 
tioned for  their  benefit,  as  the  future  dividends  thereon, 
might  be  ordered  to  be  paid. 

Mr.  Swanston  and  Mr.  Goodeve,  in  support  of  the 
petition. — The  proviso  does  not  exclude  the  ordinary 
right  of  a  surety,  sought  to  be  enforced  by  the  petition. 
The  banking  company  have  not  received  any  dividend, 
and,  therefore,  there  is  no  place  for  the  operation  of  the 
clause.   The  proviso  is  not  addressed  to  indirect  equities 
like  that  now  in  question,  but  merely  affects  the  direct 
right  to  recover  against  the  guarantors  themselves.     It 
addresses  itself  to  an  antecedent  right  to  recover  against 
them.     But  the  recovery  has  taken  effect,  and  the  object 
of  the  clause  has  been  accomplished.  Therefore,  the  stage 
which  the  clause  contemplates  is  passed,  and  the  clause 
has  no  operation.    The  bank  might  have  received  the 
dividend  before  they  had  called  upon  the  sureties,  and 
then,  perhaps,  they  might  have  availed  themselves  of 
this  proviso,  unusual  and  inequitable  as  it  is.     It  is  of 
constant  occurrence  in  bankruptcy,  that  the  order  in 
which  a  creditor,  having  various  securities,  avails  himself 
of  them,  affects  considerably  the  extent  to  which  he  is 
able  to  obtain  better  terms  than  the  general  body  of 
creditors.     Suppose  the  bank  had  recovered  the  600Z. 
from  the  surety  before  the  proof,  could  they  then  have 
prevented  the  surety  from  having  the  benefit  of  a  proof 
to  the  extent  of  600Z.?     They  referred    to  Ex  parte 
Holmes  (a). 

(a)  MoQt.  &  Ch.  301. 
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1848.  Mr.  Bacon  and  Mr.  J.  T.  Humphreys,  for  the  re- 

8pondentSy  were  not  called  upon. 


£x  parte 

Milks 

and  anoiber. 


The  Vice-Chancellor  said,  that  he  considered  the 
claim  made  by  the  petitioner  inconsistent  with  the 
proviso  in  the  guarantee,  the  creditors  not  having  yet 
received  20s,  in  the  pound;  and  his  Honor  dismissed 
the  petition  without  prejudice  to  a  subsequent  applica- 
tion, in  the  event  of  the  creditors  being  paid  in  full. 


Ex  parte  THOMAS  LEE.— In  the  matter  of  JONA- 
THAN HIGGINSON  and  RICHARD  DEANE. 

Nov.  9  and  15. 

A  mortgagee  of  iHIS  was  a  petition  to  have  the  biddings  opened  of 
estates,  sold  certain  estates  in  Barbadoes,  called  the  Springhead  and 
had^obtained  an  Taitt's  plantations,  which  had  been  sold  under  the  fiat, 
and^wM^he  before  Mr.  Commissioner  Ludlow,  at  Liverpool. 
tTem^^^'^ThV"^  Sir  Samuel  Osborne  Gibbs,  a  mortgagee,  (who  had 
were  sold  aub-    obtained  leave  to  bid,  by  an  order  of  the  Court,  made 

iect  to  other  '     "^  ' 

large  incam-      upon  his  petition  On  the  28th  of  February,  1848,)  at- 

braDces,  the 

particulars  of     tended  at   the   sale,   and  being  the  only  bidder,  was 

which  were  no*     ,     ,        ,     , 

ai  the  time  fully  declared  the  purchaser  for  500/.,  subject  to  an  annuity 
Ooa  petition  to  of  600/.,  for  the  life  of  Lady  Palmer  Ackland,  then  aged 
dmgs,  offering  seventy  years,  and  to  a  debt  due  to  Messrs.  Nelson  and 
rhramo'u^Dt'li"  -^^«"»  of  7500/.,  and  to  a  legacy  of  1000/.,  payable 
which  iheequity  ^^   PA£//»    Osbome    Gibbs.     No    deposit    had    been 

of  redemption  *  ^ 

had  been 

knocked  down, 

and  payment  of  the  former  bidder's  costs  :  Held,  a  proper  case  for  such  an  order  upon  terms 

similar  to  those  adopted  in  Chancery. 

Quare,  whether  the  practice  in  Chancery,  generally,  as  to  opening  biddings,  ought  to  be 
adopted  in  Bankruptcy. 
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paid,  none  being  payable,  according  to  the  conditions,        1848. 
until  October  Ist.  ^"^^ 

Ex  parte 

On  the  22nd  of  July,  1848,  the  petitioner  applied  to  Lbk. 
the  assignees,  and  made  an  offer  to  advance  500/.  over 
and  above  the  sum  of  500/.  which  had  been  bid  by 
Sir  J,  Osborne  Gibbs,  and  to  pay  all  proper  costs, 
charges  and  expenses  occasioned  by  his  bidding  at 
the  sale.  By  his  present  petition,  he  offered  750L  above 
that  amount. 

The  petition  was  presented  on  the  3rd  of  August,  and 
was  supported  by  an  affidavit  of  the  above  facts. 

In  opposition  to  it.  Sir  Samuel  Osborne  Gibbs  de- 
posed, that  on  the  17th  of  December,  1847,  he  had 
applied  to  the  petitioner  for  an  advance  of  7500/.,  to 
enable  him  to  pay  the  debt  arising  to  Messrs.  Nelson 
and  Adam,  and  that  on  that  occasion  the  deponent  ex- 
plained to  Mr.  Lee  fully  the  nature  of  his  arrangements 
in  relation  to  the  mortgaged  premises;  that  the  peti- 
tioner declined  the  proposal,  and  Mr.  Lee  did  not  then, 
or  at  any  time  afterwards,  express  to  the  deponent  a 
wish  to  have  any  further  particulars  in  relation  to  the 
incumbrances.  He  further  deposed,  that  on  the  25th  or 
26th  of  April,  1848,  before  the  sale,  he  saw  the  peti- 
tioner, who  urged  him  to  apply  for  or  allow  of  the  post- 
ponement of  the  sale,  on  the  ground  that  at  a  later 
period  he  should  get  a  higher  price  for  the  property ; 
but  did  not  then,  or  at  any  other  time,  state  as  a  reason 
for  such  postponement,  any  want  of  knowledge  on  the 
part  of  the  petitioner  with  regard  to  the  incumbrances 
upon  the  estate.  Another  witness  deposed,  that  on 
the  26th  of  April,  1848,  he  accompanied  Sir  Samuel 
Osborne  Gibbs,  as  his  agent,  to  the  sale,  and  was  present 
before  the  sale  commenced,  and  during  the  whole  period 

VOL.  I.  u  u 
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1848.  of  its  continuance,  and  that  the  particulars  and  condi- 
tions  of  sale  were  read  over  dictinctly  by  one  of  the 
Lxi.  solicitors  to  the  fiat,  and  that  no  explanation  whatever 
was  asked  by  the  petitioner,  or  by  any  other  person 
or  persons  in  relation  thereto ;  nor  was  any  complaint 
made  by  any  one  that  there  was  any  defect  of  informa- 
tion as  to  the  incumbrances  on  the  premises,  or  any  of 
such  incumbrances,  or  as  to  any  other  matter. 

Two  of  the  assignees  deposed,  that  the  Commissioner 
informed  them,  in  the  presence  and  hearing  of  the  peti- 
tioner, that  the  biddings  should,  at  the  then  intended 
sale,  remain  open  until  the  1st  of  October. 

■ 

Mr.  Wiffram  and  Mr.  Freeling,  in  support  of  the 
petition,  referred  to  JEx  parte  Hutchinson  (a).  Ex  parte 
Partington  (6),  Ex  parte  Martin  (c). 

Mr.  Bacon  and  Mr.  Piggott^  for  Sir  Samuel  Osborne 
Gibb$.  The  practice  in  Chancery  has  been  disapproved 
of,  and  has  never  been  conclusively  adopted  in  Bank- 
ruptcy. There  is  reason  for  a  distinction,  because  in 
Chancery  there  is  a  stage  between  the  order  nisi  and  the 
order  absolute,  and  there  is  considered  to  be  no  contract 
until  the  latter  is  made.  While  v.  Wilson  (rf).  Execu- 
tors of  Fergus  v.  Gore  (e) ;  Sugden  on  Vendors  and 
Purchasers  (/).  Even  in  Chancery,  where  the  order 
confirming  the  sale  has  been  made  absolute,  the  biddings 
cannot  be  opened,  except  in  case  of  fraud  or  other 
special  circumstances. 

The  Vice-Chancellor. — Whether   the  practice  in 

(a)  3  Moot.  &  A.  727.  (6)  1  B.  &  B.  209.  (c)  2  Moil.  446. 

(d)  14  Ves.  161.  (e)  1  Sch.  &  Lef.  360.      (/)  p.  61. 
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I  QAQ 

the  Court  of  Chancery  of  opening  biddings  has  any  v^^ 
bearing  upon  the  present  case,  I  do  not  say.  It  is  not  £>  pvte 
necessary  to  express  an  opinion  upon  the  point.  I  am 
satisfied,  however,  that  neither  the  practice  in  Bank- 
ruptcy nor  the  practice  in  Chancery  render  it  incum- 
bent on  me  to  refuse  this  application,  which  I  think 
sufficiently  supported  by  the  circumstances  of  the  case. 

The  Order  was  as  follows : — 

''  The  said  petitioner,  by  his  said  counsel,  hereby 
undertaking  to  give  the  sum  of  1250/.  for  the  pur- 
chase  of  the  said  estates  or  plantations,  and  to 
pay  to  the  said  purchaser,  Sir  Samuel  Osborne 
Gibbs,  his  costs,  charges,  and  expenses  of  and 
occasioned  by  his  bidding  for  and  being  declared 
the  purchaser  of  the  said  estates  or  plantations, 
and  of  and  occasioned  by  this  application,  this 
Court  doth  order  that  it  be  referred  to  the  Com- 
missioner of  Her  Majesty's  Court  of  Bankruptcy 
acting  in  the  prosecution  of  the  fiat  in  Bankruptcy, 
awarded  and  issued  against  the  said  bankrupts, 
to  allow  of  a  better  purchase  of  the  said  estates 
or  plantations,  and  to  proceed  to  a  resale  of  the 
said  estates  or  plantations ;  and  that  the  biddings 
be  opened  at  the  sum  of  1250/.,  the  said  peti- 
tioner, Thomas  Lee,  by  his  said  counsel,  hereby 
undertaking  to  bid  that  sum  on  such  resale.** 


u  u  2 
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Ex  parte  JOHN  GEORGE  MEYER.— In  the  matter 
of  EDWARD  SIiMEON  MEYER  and  THOMAS 
GEORGE  BROWNSMITH,  Bankrupte. 

Deeimbtr  20. 

ApartoerjDthe  XHIS  was  a  petition  complaining  of  the  rejection  of  a 

name  of  the 

firm,  drew  a       proof  upon  a  bill  of  exchange. 

bill  upon  ao 

accommodatioD  The  petitioner  was  the  brother  of  the  bankrupt  Meyer, 
with^hemoQiea  On  the  27th  of  August,  1847,  the  petitioner,  at  the 
ooundng  t^e  ^  request  of  the  bankrupt  Meyer^  and  for  the  accommoda- 
roen  employed'  *^^^  ^^  ^™  ^^^  ^*^  partner,  Tkofnas  George  Brown- 
b^t'^h  ^'^'h'  s^iihf  accepted  and  handed  over  to  the  former  a  bill  of 
partner  was  not  exchange  for  85/.  14tf.,  which   was  dated  the  26th  of 

consulted  re- 

apecting  the       August,  1847,  and  was  drawn  by  the  bankrupt  Meyer  in 

pioceeding, 

and  was  the  Style  or  firm  of  Meyer  and  Broumsmith,  under  which 

if^norant  of  it. 

The  firm  became  the  bankrupts  Carried  on  business,  and  was  payable 
Held,  that  the     to  the  Order  of  the  firm  three  months  after  the  date 

accommodation     .  #» 

acceptor,  who      therCOt. 

bin,  wasentftled  ^^  ^^®  ^^^^  of  September,  1847,  the  bankrupt  Jlfey^r 
Ihe^rn'l  wtaie?  ^PP'^^^  '^  *  ^^*  ^^^  ^^  discount  the  bill  for  the  firm, 

stating  that  he  wanted  the  money  to  pay  the  men,  em- 
ployed by  the  firm  in  their  business  of  fringe  manufac- 
turers, their  wages  that  evening ;  but  Mr.  Levy  declined 
to  discount  the  bill  on  that  day,  wishing  for  an  opportu- 
nity to  inquire  as  to  the  responsibility  of  the  petitioner, 
the  acceptor  of  the  bill. 

The  bankrupt  Meyer  then  stated  to  Mr.  Levy,  accord- 
ing to  the  fact,  that  the  petitioner  had  accepted  the  bill 
for  the  accommodation  of  the  bankrupts,  and  that  they 
were  to  provide  for  the  same.  Mr.  Levy  thereupon,  and 
at  the  particular  request  of  the  bankrupt  Meyer,  gave  to 
him  a  cheque  for  20L,  as  a  loan  upon  the  security  of 
the  bill,  and  in  part  of  the  amount  thereof,  if  he  ultimately 
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agreed  to  discount  it,  being  a  sum  which  the  bankrupt        \S4fS. 
Meyer  named  as  sufficient  to  pay  the  wages.  p 

On  the  29th  of  September,  1847,  Mr.  Levy  gave  to       Mbybh. 
the  bankrupt  Meyer  the  balance  of  the  bill,  less  the  dis« 
count  thereof. 

On  the  26th  of  October,  1847,  the  fiat  was  issued. 

In  consequence  of  the  bankruptcy,  Mr.  Levy  applied 
to  the  petitioner  to  pay  him  the  amount  of  the  bill,  and 
the  petitioner  paid  to  Mr.  Levy  the  sum  of  45/.  in  part 
payment  thereof.  A  meeting  being  held  under  the 
fiat  for  a  proof  of  debts  and  a  declaration  of  a  dividend, 
on  the  10th  of  July,  1848,  the  petitioner  requested  Mr. 
Levy  to  prove  the  balance  of  the  debt  under  the  fiat, 
and  to  receive  the  dividend  thereunder,  in  further  relief 
of  the  petitioner's  liability,  which  Mr.  Levy  consented  to 
do,  and  accordingly  attended  at  such  meeting,  and 
tendered  such  proof,  which  was  objected  to  by  the 
assignees  upon  the  ground  that  Mr.  Levy  had  exone- 
rated the  bankrupts  from  the  liability  of  the  bill  by  giving 
time  to  the  petitioner. 

Mr.  Levy^  knowing  that  he  should  receive  the  balance 
of  the  bill  from  the  petitioner,  did  not  persevere  in  his 
application,  which  was  thereupon  disallowed. 

On  the  20th  of  July,  1848,  the  petitioner  paid  Mr. 
Levy  AOL  14«.,  being  the  amount  remaining  due  to  Mr. 
Levy  upon  the  bill. 

At  another  meeting  held  under  the  fiat,  on  the  9th  of 
November,  1848,  for  a  proof  of  debts  and  a  declaration 
of  dividends,  the  petitioner  applied  to  be  allowed  to 
prove  against  the  joint  estate  for  85/.  14«.,  being  the 
amount  paid  by  the  petitioner.  The  proof  was  rejected 
upon  the  grounds  that  Mr.  Levy  had  already  unsuccess- 
fully attempted  to  prove  on  the  bill,  and  because  the 
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1848.        Commissioner  suspected  that  the  transaction  was  ftao- 
Ei  parte      d^lent  between  the  petitioner  and  the  bankrupt  Meyer, 
MiYBR.       inasmuch  as  the  bankrupt  Brawnsmith  stated  that  he 
did  not  know  anything  of  the  bill. 

Mr.  Swanston  supported  the  petition. 

Mr.  Russell  and  Mr.  Aspland,  for  the  assignees, 
cited  Dunn  y.  Lowndes  (a).  Headley  v.  Bainbridge  (b), 
Hazlewood  y.  Towny  (c) ;  and  contended  that  the  bank- 
rupt Meyer  had  no  authority  to  bind  the  firm  by  such  a 
transaction. 

Mr.  Swanston  in  reply. 

The  Vice-Chancellor. — I  think  that  such  a  bill  as 
this  binds  the  partnership.  A  claim^  at  least,  must  be 
entered.  The  respondent's  counsel  may  examine  the 
petitioner,  if  he  think  fit. 

Mr.  Meyer  was  then  sworn  and  examined,  but  nothing 
further  was  elicited. 

The  Vice-chancellor  said  that  he  must  allow  the 
proof. 

Ordered  accordingly.    No  costs. 

(o)  3  Caropb.     (6)  2  Gale  &  Dav.  483.      (e)  1  DaY.  &  Mer.  700. 
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Ex  parte  JOHN  BINGLEY  and  SAMUEL  ELLI- 
SON.—In  the  matter  of  MARTIN  CARWOOD. 

November  9. 

1  HIS  was  the  petition  of  the  assignees  appealing  from  Where  a  lar- 
an  order  ot  the  Lommissioneri  for  payment^  out  of  the  became  back- 
estate  of  the  bankrupt,  of  a  dividend  upon  a  part-  that  a  creditor 
nership  debt  due  from  him  and  his  deceased  father.  receWe  d?vu'^  ^ 

The  fiat  was  issued  on  the  2nd  of  March,  1848.  Kup.''^^*'* 

On  the  6th  of  January,  1846,  John  Garwood,  the  e»t»te  withthe 

J'  '  '  leparate  credi- 

father  of  the  bankrupt,  died,  after  carrying  on  business  ^^''* 
for  several  years  in  partnership  with  the  bankrupt,  as 
iron-founders,  under  the  style  or  firm  of  ''  John  Car- 
tDood  &  Sons.'* 

From  the  6th  of  January,  1846,  to  the  date  of  the 
fiat,  the  bankrupt  carried  on  business  on  his  sole  ac- 
count. 

On  the  gOth  of  April,  1848,  the  respondents,  WUr 
Ham  Beckett  and  John  Smith,  of  Leeds,  bankers,  proved 
a  debt  of  9214/.  6^.  6d.,  under  the  fiat,  against  the  joint 
estate  of  John  Garwood,  deceased,  and  Martin  Garwood. 

According  to  the  books  of  the  firm  of  John  Garwood 
&  Sons,  and  according  to  the  balance  sheet  of  the  bank- 
rupt filed  with  the  proceedings,  there  appeared  to  be  a 
considerable  amount  of  debts  due  to  the  joint  estate  of 
John  Garwood  and  Martin  Garwood,  amounting  to 
836Z.  7«.  or  thereabouts,  some  of  which  were  stated  to 
be  good  debts. 

Part  of  the  joint  estate  of  John  Garwood  and  Martin 
Garwood  consisted  of  a  moiety  in  certain  letters-patent 
granted  to  them. 

At  a  sitting  under  the  fiat  on  the  1 1th  of  August,  1848, 
before  Mr.  Commissioner  West,  the  official  assignee 


636  CASES  IN  BANKRUPTCY. 

1848.  stated  to  the  Court  that  there  was  only  one  estate,  viz., 
Ex  arte  ^^®  estate  of  Martin  Cartcood,  out  of  which  a  dividend 
BiNOLBT      could  be  declared,  and  on  that  day  the  Court  made  an 

and  aoolber.  '^ 

order  for  the  payment  of  a  dividend  of  8s,  in  the  pound 
to  all  the  creditors  who  had  proved  debts  against  McartiM 
CarwoodCg  separate  estate,  and  also  upon  the  above  men- 
tioned debt  of  9314;.  &.  &/.,  due  to  WiUiam  Beckett 
and  John  Smith  from  Martin  Canoood,  as  surviving 
partner  of  John  Garwood, 

No  order  had  been  made  for  keeping  distinct  accounts 
of  the  joint  and  separate  estate. 

The  prayer  was  that  the  separate  estate  of  Martin 
Garwood  might  be  distributed  amongst  the  separate 
creditors  of  Martin  Garwood  only,  and  that  the  order 
of  dividend  might  be  declared  void  and  rescinded. 

Mr.  Russell  and  Mr.  J,  V,  Prior  for  the  appeal. 
Although  it  may  be  true  that  if  there  had  been  no 
bankruptcy  the  respondents  could  have  recovered  against 
the  separate  estate  of  the  surviving  partner,  yet  under 
the  administration  of  assets  in  bankruptcy  the  law  is 
difierent,  and  the  joint  creditors  can  only  prove  against 
the  joint  estate.  JSx  parte  Bamed  {a);  Ex  parte 
Wxbon  (b). 

Mr.  Swanston  was  for  the  respondents. 

The  Vice-Chancellor. — It  is  not  suggested  that  the 
respondents  have  received  or  claimed  any  peculiar  benefit 
or  privilege  in  the  character  of  joint  creditors  of  the 
bankrupt  and  his  deceased  partner.  That  being  so,  I 
think  that  the  form  and  shape  of  the  proof  were  immaterial. 

(a)  1  01.  U  J.  309.  (6)  3  M.  D.  &  D.  57. 
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These  creditors  appear  to  have  acted  uniformly  upon        1848. 

the  notion  that  they  were  ordinary  separate  creditors 

of  the  bankrupt     I  think  that  they  were  entitled  so      Binglby 

and  another. 

to  act^  and  that  they  have  done  nothing  to  deprive 
them  of  this  right.  Therefore,  on  their  waiving  and  re- 
linquishing their  securities  against  the  separate  estate  of 
the  son,  and  such  rights  (if  any)  as  they  would  have  as 
joint  creditors  of  the  father  and  son,  let  the  petition  be 
dismissed  with  costs  out  of  the  estate.  If  I  meant  in 
JEx  parte  Wilson  to  decide  anything  at  variance  with 
this  view,  I  consider  that  decision  wrong ;  but  I  do  not 
think  that  I  did.  I  found  the  classification  there  made 
already. 


INDEX. 


ACCOUNTANT    IN    BANK- 
RUPTCY. 

See  Costs,  4. 

ACCOUNTS. 

See  Composition  Deed,  1 ;  So- 
licitor, S. 

ACQUIESCENCE. 

1.  Consent  by  bankrupt  to  the 
insertion  of  the  advertisement  forth- 
with held  no  acquiescence  in  the 
validity  of  the  fiat.  Ex  parte  Gouid, 
29. 

IS.  An  apology  and  petition  to  be 
discharged  from  custody  and  other 
proceedings  by  a  party  committed 
for  contempt  under  the  order  of 
commitment,  and  the  consequential 
orders,  held  not  to  preclude  the 
party  committed  from  disputing  the 
validity  of  the  commitment.  Ex 
parte  Van  Sandau^  55, 

See  Particulars  of  Demand. 

ACT  OF  BANKRUPTCY. 

1 .  SembU,  that  the  1  &  2  Fkt.  c. 
110,  s.  8,  is  not  repealed  by  5  &  6 
Vict.  c.  122.    Ex  parte  Goodall,  580. 

2.  Semble,  that  a  lunatic  cannot 
commit  an  act  of  bankruptcy,  by 
omitting  to  pay  or  give  security.  Ex 
parte  Stamp,  345. 

ADJOURNMENT. 
See  Assignees,  1. 

ADJOURNMENT  SINE  DIE. 
See  Bankrupt,  1. 


ADJUDICATION. 
See  Fiat,  4. 

ADVERTISEMENT. 

The  official  assignee  represents 
the  creditors  sufficiently  to  enable 
the  Court  to  suspend  the  advertise- 
ment by  consent  before  the  choice 
of  creditors'  assignees,  although  the 
bankruptcy  is  not  disputed.  Ex 
parte  Potts,  326. 

See  Acquiescence,  1. 

AFFIDAVIT. 

Affidavit  of  debt  filed  under  I  8c 
2  Vict.  c.  110,  s.  8,  ordered  to  be 
taken  off  the  file  with  the  creditors' 
consent.     Anonymous,  834. 

See  Commitment,  4 ;  Particulars 
OF  demand. 

AGREEMENT. 

See  Statute  of  Frauds. 

ALLOWANCE. 
See  Composition  Deed,  1. 

AMENDING. 

See  Fiat,  1. 

ANNULLING. 

1.  A  fiat  issued  by  a  bankrupt 
against  himself  may  be  legally  and 
equitably  valid,  although  he  may 
have  been  party  to  acts  of  fraudulent 
preference. 
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Annulling. 


INDEX. 


AppeaL 


It  is  not  sufficient  ground  for  an- 
nulling such  a  fiat,  that  it  was  issued 
mainly  for  the  purpose  of  protecting 
the  bankrupt  against  proceedings  at 
law,  or  without  a  predominant  wish 
to  benefit  his  creditors. 

Where,  at  the  time  of  a  fraudulent 
preference,  the  bankrupt  was  a 
trader,  and  there  remains  due  a  debt 
which  was  then  owing  and  which 
would  support  a  creditors'  fiat,  sem- 
ble,  that  such  fraudulent  preference 
may  be  impeached  under  the  bank- 
rupt's own  fiat. — Held,  that  such 
fraudulent  preference  does  not  of 
itself  constitute  a  sufficient  ground 
for  annulling  such  a  fiat  against  the 
bankrupt's  consent  at  the  instance 
of  a  creditor  who  proposes  to  sue 
out  a  fresh  fiat,  especially  if  there  is 
any  doubt  as  to  the  competency  of 
such  creditor  to  sue  out  a  fresh  fiat. 

Qucere,  whether  a  creditor  who 
detains  a  bankrupt  in  execution  till 
he  is  discharged  by  his  certificate,  is 
competent,  if  the  fiat  be  annulled,  to 
issue  a  new  one. 

Qucere,  whether,  on  the  first  fiat 
being  annulled,  the  creditor  can  again 
take  the  body  of  the  debtor  in  exe- 
cution, or  whether  the  debt  is  satis- 
fied.    Ex  parte  Norton,  504. 

2,  Bankrupt's  own  fiat  annulled 
with  his  consent  and  consent  of  as- 
signees, to  enable  a  creditors'  fiat  to 
be  sued  out,  under  which  transactions 
between  the  bankrupt  and  others 
might  be  impeached.  Ex  parte 
Louchf  463. 

Form  of  order  as  to  costs.    Ibid, 

3,  On  an  application  to  annul  the 
bankrupt's  own  fiat,  to  give  effect  to 
one  to  be  sued  out  by  a  creditor,  for 
the  purpose  of  setting  aside  trust 
deeds,  there  should  be  an  affidavit, 
shewing  that  the  debt  of  the  pro- 
posed petitioning  creditor  is  old 
enough  to  overreach  the  deeds.  Ex 
parte  Thomas^  612. 

4,  The  5  &  6  Vict.  c.  122.  s.  8, 
providing  that  no  fiat  shall  be  invalid 
by  reason  of  the  act  of  bankruptcy 
being  concerted,  does  not  enable  a 


creditor  to  sue  out  a  fiat  founded  on 
a  trust  deed  executed  with  his  con- 
currence; and  such  a  fiat  may  be 
annulled  at  the  instance  of  another 
creditor.     Ex  parte  Payne,  554. 

5.  Non  surrender  by  the  bank- 
rupt is  no  objection  to  his  petition 
to  annul  the  fiat,  if  the  petition  be 
presented  before  the  time  for  sur- 
rendering has  expired. 

The  circumstances  that  the  bank- 
rupt has  taken  the  benefit  of  the  In- 
solvent Debtors  Act,  and  that  the 
petitioning  creditors'  debt  was  in- 
cluded in  the  schedule,  held  insuffi- 
cient grounds  for  annulling  the  fiat. 
Ex  parte  Gamett,  95. 

6.  Petition  of  bankrupt  to  annul 
the  fiat  heard,  although  he  had  not 
surrendered,  the  time  for  his  sur- 
rendering having  expired  between 
the  presentation  of  the  petition  and 
the  hearing.     Ex  parte  Hodson,  874. 

7.  Semble,  a  man  who  has  ceased 
to  trade  cannot  sue  out  a  fiat  against 
himself,  unless  he  owes  a  debt  con- 
tracted during  the  trading,  which 
would  support  a  creditors'  fiat. 

A  creditor  who  has  successfully 
opposed  an  application  by  an  insol- 
vent for  relief  under  5  &  6  Vict,  c. 
1 1 6,  on  the  ground  that  he  is  a  trader, 
cannot  afterwards  petition  to  annul  a 
fiat  sued  out  by  the  insolvent  him- 
self for  want  of  trading.  Ex  parte 
Mitchell,  257. 

8.  Where  the  fiat  was  sued  out  by 
the  bankrupt  on  September  19,  and 
assignees  were  chosen  on  October  9, 
and  the  certificate  allowed  on  De- 
cember 14 : — Held,  that  a  creditor's 
petition  to  annul,  presented  on  De- 
cember 14,  was  not  too  late.  Ex  parte 
Bering,  398. 

See  Office  Fees,  3,  4,  5  ;  Proce- 
dendo. 


APPEAL. 

An  appeal  from  a  series  of  orders 
of  the  Court  of  Review  permitted 
under  the  circumstances  to  be  by 


Assignees, 


INDEX. 


Bankers, 
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way  of  petition.     Ex  parte  Van  San- 
dau,  55, 

5ee  Jurisdiction,  1. 


ASSIGNEES. 

1.  A  creditor  whose  proof  has 
been  neither  admitted  nor  rejected, 
but  only  adjourned,  cannot  be  heard 
on  his  petition  to  set  aside  the  choice 
of  assignees. 

At  the  sitting  for  the  choice  of  as- 
signees under  the  bankrupt's  own 
fiat,  all  the  creditors  but  two  appeared 
by  the  bankrupt's  solicitor,  and  the 
proof  of  the  two  was  adjourned  for 
further  evidence ;  the  other  credi- 
tors then  chose  assignees,  and  after- 
wards the  proof  of  the  two  was  ad- 
mitted on  further  evidence. — Held^ 
sufficient  grounds  for  a  new  choice. 
Ex  parte  Morse,  478. 

2.  Where  one  of  several  trustees 
of  a  charitable  society  became  bank- 
rupt, and  his  co- trustees  tendered  a 
proof  for  the  amount  due  from  him 
to  the  charity,  and  on  the  Commis- 
sioner refusing  to  admit  the  proof 
without  an  order  of  the  Court,  an 
order  was  obtained,  and  the  debt 
proved  by  the  co-trustees  in  pur- 
suance thereof: — Heid,  that  the  co- 
trustees were  not  creditors  entitled 
to  vote  at  the  choice  of  a  creditors' 
assignee,  and  they  having  been  the 
only  persons  voting,  the  choice  was 
set  aside  and  a  new  one  directed. 
Ex  parte  Rotoe,  1 1 1. 

S.  Assignees  who  had  brought  an 
action  against  an  annuity  creditor  of 
the  bankrupt  on  a  cross  demand, 
were,  on  the  petition  of  the  creditor 
submitting  to  the  jurisdiction  of  the 
Court,  restrained  from  proceeding 
in  the  action. 

Sanble,  that  the  Commissioner  had 
no  jurisdiction  to  value  the  annuity, 
for  the  purpose  of  its  value  being 
set  off  in  an  action.  Ex  parte  Law, 
578. 

4.  Where  an  assignee  bought  in 
without  an  order,  he  was  ordered  to 


make  good  the  loss  occasioned  by  a 
resale.     Ex  parte  Gtrcer,  349. 

5.  Where  a  creditor's  assignee 
omitted  to  pay  over  to  the  official 
assignee  the  balance  in  his  hands, 
and  the  Commissioner  had  directed 
the  payment  with  20/.  per  cent,  upon 
the  amount  :—Held,  that  application 
should  be  made  to  the  Commissioner 
to  enforce  his  order,  and  creditors 
were  not  allowed  the  extra  costs  oc- 
casioned by  applying  to  the  Court  of 
Review. 

The  6  Geo.  4,  c.  16,  s.  104,  di- 
recting  payment  of  20/.  per  cent,  by 
assignees  retaining  part  of  the  estate 
in  their  hands,  means  20/.  per  cent, 
per  annum. 

Semble,  that  the  offer  of  a  cheque 
on  a  banker  at  a  town  where  the 
estate  has  no  banker,  is  not  a  proper 
tender  by  a  creditors'  assignee  to  the 
official  assignee.  Ex  parte  Cunlifey 
408. 

6.  Where  a  stock  legacy  be- 
queathed to  the  bankrupt  had  been 
transferred  into  the  names  of  the 
official  assignee  and  the  creditors' 
assignee,  and  the  former  survived 
the  latter,  and  lefl  the  country  and 
became  bankrupt : — Hetd,  that  the 
Court  might,  on  the  petition  of  the 
new  official  assignee  of  the  'original 
bankrupt  served  upon  the  bank  and 
the  assignees  of  the  former  official 
assignee,  direct  the  funds  to  be 
transferred  to  the  Accountant  in 
Bankruptcy,  and  that  a  petition 
under  Sir  Edward  Sugden's  act  was 
unnecessary.     Ex  parte  Pennetl,  566. 

See  Commissioners  of  Bank- 
rupt, 2 ;  Composition  Deed,  1  ; 
Mortgage,  5  ;  Official  Assignee  ; 
Solicitor,  2. 

AUDIT. 

See  Composition  Deed,  1  ;  Soli- 
citor, 3. 

BANKERS. 

See  Friendly  Society. 
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Breach  of  Trust. 


BANKRUPT. 

!•  Where  a  bankrupt  was  ex- 
amined before  the  Commissioner 
respecting  a  book  which  the  bank- 
rupt stated  that  he  had  destroyed, 
the  Commissioner,  thinking  upon 
evidence  produced  before  him  that 
the  book  had  not  been  destroyed  at 
the  time  stated  by  the  bankrupt,  ad- 
journed the  examination  sine  die : 
the  Court  directed  the  examination 
to  proceed.    Ex  parte  Gibbs,  I. 

2,  Where  the  bankrupt,  after 
having  been  committed,  nad  been 
twice  brought  up  to  be  re-examined, 
and  had  been  re-committed,  the  Court 
declined  to  order  him  to  be  brought 
up  again  at  the  expense  of  the  estate. 
Ex  parte  Roikery,  565. 

3.  On  a  petition  for  the  appoint- 
ment of  a  new  trustee  in  the  place  of 
the  bankrupt,  and  that  the  new 
trustee  might  use  the  bankrupt's 
name  in  certain  proceedings,  the 
petitioners  were  ordered  to  pay  the 
costs  of  the  bankrupt  and  the  assig- 
nees to  them  respectively.  The 
bankrupt,  who  was  a  solicitor,  and 
acted  for  himself  in  the  matter  of  the 
petition,  had  not  obtained  his  certifi- 
cate.— Heldf  that  the  costs  ordered 
to  be  paid  to  the  bankrupt  belonged 
to  him,  and  did  not  pass  to  the  as- 
signees. Practice  under  the  new 
orders  as  to  issuing  writs  of  execu- 
tion.    Ex  parte  Grimstead,  72. 

5fe  Acquiescence,  1 ;  Annulling, 
5,  6,  7  ;  Commitment,  4  ;  Composi- 
tion Deed,  4  ;  Costs,  3,  4,  5  ;  Fiat, 
2,3;  Protection;  Public  Company, 
1 ;  Surrender;  Venue,  3. 

BANKRUPTCY. 

See  Act  of  Bankruptcy,  2. 

BEGIN,  RIGHT  TO. 

A  solicitor  appearing  on  a  sum- 
mary application  to  answer  the  mat- 
ters of  an  affidavit  has  the  right 
to  begin.     Ex  parte  Shuck  hard,  454. 


BILL  OF  EXCHANGE. 

1.  A  customer  pays  in  bills  of 
exchange  to  his  bankers  and  becomes 
bankrupt.  The  bankers  prove  for 
the  whole  balance  due  from  him,  and 
afterwards  some  of  the  bills  of  ex- 
change paid  in  are  paid  in  full  by 
other  parties  liable,  some  before  and 
some  after  the  dividend  is  declared. 
— Heid,  that  the  proof  ought  to  be 
reduced  by  the  amount  of  the  paid 
bills  and  the  dividends  refunded. 
Ex  parte  Hornby ,  69. 

2.  A  firm  of  three  partners  agreed 
to  make  advances  to  a  consignor 
upon  certain  terms  as  to  commission, 
and  as  to  a  lien  on  the  return  proceeds 
of  the  shipments.  They  accepted 
on  the  face  of  this  agreement  bills 
drawn  on  them  by  the  consignor; 
and,  on  one  of  those  bills  approach- 
ing maturity,  they  requested  the 
holders  to  give  them  an  extension  of 
time,  which  the  latter  agreed  to  do, 
on  having  the  acceptance  of  a  distinct 
firm  of  six,  in  which  the  three  were 
also  partners.  A  bill  was  accordingly 
drawn  by  the  three,  accepted  on  be- 
half of  the  six,  and  endorsed  by  the 
consignor,  to  whose  credit  it  wasi  car- 
ried by  the  holders  of  the  former  bill. 
Afterwards  the  holders  were  parties 
to  an  arrangement  between  the  con- 
signor and  his  creditors,  whereby 
they  released  the  consignor  and  the 
shipments  from  all  liability  in  respect 
of  the  bills.— //f/</,  that  they  thereby 
discharged  the  firm  of  six.  Ex  parte 
Webster,  414. 

See  Proof,  2. 

BOND. 
See  Proof,  1« 

BREACH  OF  TRUST. 

1.  Executors  pay  the  legacies  be- 
queathed to  infants  to  their  father, 
who  invests  them  on  colonial  securi- 
ties, and  makes  large  profits,  and 
becomes  bankrupt. — Held,  that  the 
legatees  were  entitled  to  have  proof 
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made  upon  the  whole  amount  of  the 
profits.     Ex  parte  Montefiore^  171. 

2.  A  testator  directed  that  it 
should  be  lawful  for  his  wife  to  re- 
tain in  her  hands,  and  employ  any 
sum  not  exceeding  6000/.  in  carrying 
on  the  trades  in  which  he  might  be 
engaged  at  his  decease,  and  he  ap- 
pointed his  wife  and  son  executrix 
and  executor.  The  widow  carried 
on  the  testator's  trade,  taking  the 
son  into  partnership,  and  the  monies 
received  were  placed  with  the  bank- 
ers to  their  joint  account. — Held^  on 
their  bankruptcy,  that  the  employ- 
ment of  6000/.  of  the  assets  in  the 
trade  so  carried  on  was  authorized 
by  the  will,  and  gave  no  right  of 
proof  in  competition  with  the  other 
creditors,  and  that  the  circumstance 
of  the  son  being  taken  into  partner- 
ship made  no  difference.  Ex  parte 
Butterfield,  319,  570. 

See  Proop,  5. 

BREWER. 

See  Notice. 

BROKERS. 

See  Partners.  • 

CERTIFICATE. 

A  creditor,  who  before  the  fiat 
has  taken  a  bankrupt  in  execution, 
cannot  be  heard  on  the  merits  of  his 
petition  to  stay  the  certificate,  unless 
he  discharges  the  bankrupt.  Ex 
parte  Norton,  504. 

See  Bankrupt,  3. 

CHEQUE. 

See  Fraudulent  Preference,  2. 

CHOICE. 

See  Assignees^  2. 

CLERK. 

A  trader  borrowed  550/  under  an 
agreement  by  which  the  lender  was 


to  become  his  clerk  at  a  salary  of 
222/.  10«.  a  year.  The  trader  agreed 
to  produce  his  accounts  and  balance- 
sheet  to  the  lender,  who  was  to  get 
in  the  debts,  and  alone  to  draw 
cheques  on  the  banking  account.  If 
the  balance  was  in  the  trader's  favour 
at  any  time,  he  might  draw  to  the 
amount  of  it.  On  payment  of  the 
loan,  or  on  proceedings  being  taken 
to  recover  it,  the  agreement  was  to 
be  at  an  end.  The  lender  was  to 
have  the  option  of  becoming  a  part- 
ner. On  the  trader  becoming  bank- 
rupt.—  Heldf  that  the  lender  was 
a  clerk,  entitled  to  payment  of 
three  months*  salary  in  full ;  and  that 
the  circumstance  of  the  clerk  having 
been  absent  from  business  owing 
to  ill  health,  for  the  three  months 
immediately  preceding  the  bank- 
ruptcy, with  the  bankrupt's  sanc- 
tion, did  not  take  away  this  right. 
Ex  parte  Harris,  165. 

COMMISSION. 

See  Procedendo. 

COMMISSIONER  OF  BANK- 
RUPT. 

1.  The  Vice-Chancellor  will  not, 
under  the  jurisdiction  in  bankruptcy, 
direct  the  accountant  in  bankruptcy 
to  pay  the  compensation  pension  of 
a  retired  Commissioner  of  Bankrupt 
to  his  assignee,  under  the  Insolvent 
Debtors  Act.  Ex  parte  Spooner,  575. 

2.  Order  for  payment  of  retiring 
pension  of  Commissioner  of  Bank- 
rupt to  his  assignees,  in  an  unop- 
posed case.  Ex  parte  Corser,  576, 
note. 

See  Solicitor,  3  ;  Fiat,  4 ;  Tenant 
in  Tail. 

COMMITMENT. 

1.  An  order  of  commitment,  under 
the  act  8  &  9  Fict.  c.  127,  s.  3, 
ought  not  to  be  made  ex  parte. 
Ex  parte  Shuckkard,  454. 
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2,  An  order  of  commitment  should 
contain  an  express  adjudication  that 
a  contempt  lias  been  committed. 
Ex  parte  Van  Sandau,  55, 

3,  Although  an  order  of  commit- 
ment should  contain  an  express  adju- 
dication that  a  contempt  has  been 
committed,  the  want  of  an  express 
adjudication  is  not  sufficient  ground 
for  discharging  the  order. 

Such  an  order  may  direct  the 
party  committed  to  pay  the  costs  of 
the  party  complaining,  but  not  his 
costs,  charges  and  expenses. 

When  the  party  complaining  ob- 
tained a  warrant  for  the  apprehension 
of  the  party  ordered  to  be  com- 
mitted, and  delivered  it  to  the  officer 
by  whom  it  was  executed,  and  after- 
wards the  party  committed  was  dis- 
charged on  his  own  application,  and 
various  orders  were  made,  founded  on 
the  commitment;  and  it  afterwards 
appeared  that  the  warrant  was,  by 
an  oversight,  not  sealed : — Held,  that 
the  commitment  was  invalid,  that  the 
consequential  orders  ought  to  be  dis- 
charged, and  that  the  party  com- 
mitted was  entitled  to  recover  da- 
mages from  the  party  obtaining  the 
process. 

On  a  petition  to  the  Court  of  Re- 
view, for  an  injunction  to  restrain 
an  action  in  which  the  plaintiff  has 
demurred  to  the  plea,  the  Court 
makes  a  qualified  order,  restricting 
the  plaintiff  as  to  the  grounds  of 
demurrer.  On  appeal,  this  order 
is  discharged,  and  the  respondents 
present  a  petition  to  the  Lord  Chan- 
cellor for  an  unqualified  injunction. 
— Held,  to  be  an  original  petition 
which  ought  not  to  be  presented  to 
the  Lord  Chancellor,  and  dismissed 
with  costs.  Ex  parte  Fan  Sandau, 
303. 

4,  A  bankrupt  was  committed  by 
a  subdivision  Court  until  he  should 
submit  to  the  subdivision  Court  or 
any  of  the  Commissioners,  and  full 
answer  make  to  their  satisfaction. 
The  bankrupt  afterwards  appeared 
before    the  Commissioner  who  was 


actinff  in  the  prosecution  of  the  fiat, 
for  the  purpose  of  passing  his  last 
examination,  when,  it  appearing  that 
he  had  not  filed  his  balance-sheet 
within  the  requisite  time,  the  Com- 
missioner adjourned  the  last  examin- 
ation. The  bankrupt,  upon  that 
occasion,  reiterated  an  unsatisfactory 
statement,  for  which  he  had  been 
committed,  with  an  addition,  which 
the  Commissioner  held  to  be  no 
ground  for  his  discharge,  and  the 
Commissioner  made  no  order  there- 
upon. The  bankrupt  was  then  taken 
back  to  custody. — Held,  that  his 
further  detention  was  illegal,  without 
a  second  warrant. 

Semble,  that  it  is  not  necessary 
under  such  circumstances  that  the 
bankrupt's  further  statement  should 
be  satisfactory  to  the  Commissioners 
forming  the  subdivision  Court ;  bat 
that  the  bankrupt  answering  to  the 
satisfaction  of  the  Commissioner  act- 
ing in  the  prosecution  of  the  fiat,  is 
entitled  to  his  discharge. 

Qu^Bre,  whether  under  the  present 
law  a  commitment  until  the  bank- 
rupt shall  answer  to  the  satisfaction 
of  the  Commissioners  forming  the 
siibdivision  Court,  or  any  of  the 
Commissioners  of  the  Court,  is 
good? 

Affidavits  may  be  read  both  on 
behalf  of  the  prisoner  and  of  those 
opposing  his  discharge  on  return  to 
an  habeas  corpus.  Ex  parte  Martin, 
485. 

See  Acquiescence,  2  ;  Bankrupt, 
2 ;  Jurisdiction,  1,  2,3;  Order,  1. 


COMPENSATION  ANNUITY. 
See  CoMif  issioNER  of  Bankrupt,  1. 


COMPOSITION  DEED. 

1.  Trustees,  under  an  assignment 
for  benefit  of  creditors,  employ  an 
agent  to  proceed  to  America  to  re- 
cover part  of  the  assigned  property  ; 
afterwards  the  debtors  become  bank- 
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nipt,  and  three  of  the  trustees  are 
appointed  assignees.  —  Held,  that 
under  the  circumstances  of  the  case, 
the  assignees  ought  to  he  allowed  in 
their  accounts^the  expense  of  em- 
ploying the  agent. 

For  the  purpose  of  bringing  ex- 
penses within  the  description  of  just 
allowances,  it  is  not  necessary  to 
shew  that  they  have  actually  bene- 
fited the  estate,  if  there  was  a  fair 
probability  of  their  so  doing. 

Where  there  had  been  no  audit  of 
the  assignees*  accounts,  and  large 
sums  had  been  received  by  them,  it 
was  held,  that  the  official  assignee 
acted  properly  in  calling  for  an 
audit,  although  twenty-five  years 
had  elapsed  since  any  step  had  been 
taken,  and  no  creditor  made  any 
complaint;  but  the  Court  being  of 
opinion  that  the  official  assignee 
might  with  little  difficulty,  and  at  a 
small  expense,  have  satisfied  himself 
that  the  circumstances  did  not  render 
it  incumbent  upon  him  to  continue  to 
prosecute  a  claim  against  the  credi- 
tors' assignee,  he  was  not  held  en- 
titled to  his  full  costs  as  against  the 
latter,  there  being  no  estate.  Ex 
parte  Shaw,  24-2, 

2.  Traders  executed  an  assignment 
of  all  their  effects  in  trust  for  their 
creditors,  and  afterwards  sued  out  a 
fiat  against  themselves,  but  did  not 
apply  for  adjudication.  Two  credi- 
tors who  could  have  sued  out  a  fiat 
against  the  bankrupts,  and  who  could 
under  it  have  impeached  the  deed, 
applied  for  and  obtained  an  adjudi- 
cation.— Held,  that  the  assignees 
could  successfully  impeach  the  deed. 
Ex  parte  Jackson,  609. 

3.  By  a  composition  deed  between 
A,  and  B,  and  scheduled  creditors  of 
A,,  after  reciting  that  it  had  been 
agreed  that  A,  should  pay  the  credi- 
tors \0s,  in  the  pounds  and  after 
reciting  that  B,  had  agreed  to  join 
in  the  deed  for  the  purpose  of  better 
securing  payment  of  the  composition 
on  having  such  assignment  made  to 
him  as  was  thereinafter  contained, — 

VOL.  I. 


it  was  witnessed,  1st,  that  A,  and  B, 
covenanted  to  pay  the  creditors  the 
composition ;  2nd,  that  in  consider- 
ation of  this  covenant,  A,  assigned 
all  his  stock  in  trade,  machinery  and 
effects  to  B,  to  hold  as  B.'s  own  goods 
and  chattels ;  3rd,  that  the  creditors 
covenanted  on  receiving  the  compo« 
sition  to  release  A, 

Contemporaneously  with  this  deed 
the  leasehold  trade  premises  were 
assigned  bv  A.  to  B,  with  the  privity 
of  the  creditors. 

At  the  time  of  the  execution  of  the 
deed  all  the  assigned  property  was 
in  the  possession  of  certain  mort- 
gagees of  the  leasehold  premises  and 
machinery,  who  afterwards  gave  up 
possession  to  B,,  on  his  guaranteeing 
payment  of  the  mortgage  money. 
Immediately  afler  the  execution  of 
the  deed,  B,  gave  the  creditors  his 
promissory  notes  for  the  amount  of 
the  composition.  B.  remained  in 
possession  till  he  became  bankrupt, 
and  after  his  bankruptcy  a  fiat  was 
sued  out  against  A.  by  a  creditor, 
who  knew  of  the  deed,  although  he 
had  not  executed  it.  He  was  a  friend 
of  A»,  and  indifferent  to  the  payment 
of  his  debt,  but  permitted  his  name 
to  be  used  by  the  creditors  who  had 
signed  the  deed  for  the  purpose  of 
suing  out  the  fiat. — Held,  1st,  that 
the  composition  deed  was  an  act 
of  bankruptcy,  and  not  a  sale  for 
value;  2nd,  that  the  assigned  pro- 
perty was  not  in  the  reputed  owner- 
ship of  B. ;  Srd,  that  the  circum- 
stances under  which  the  fiat  was  sued 
out  against  A,  did  not  prevent  A,*8 
assignees  from  recovering  the  pro- 
perty.    Ex  parte  Marshall,  27 S, 

4.  A  trust  deed,  which  could  not 
have  been  impeached  under  a  fiat 
sued  out  by  any  creditor,  held  in- 
capable of  being  impeached  under 
the  bankrupt's  own  fiat.  Ex  parte 
Philpott,  346. 

See  Annulling,  1,  4. 

CONCERTED   FIAT. 

See  Annulling,  4. 
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CONTEMPT. 

See  AcauiEscEMCE,  2;  Commit- 
ment, 2 ;  Jurisdiction,  1,  2,  $; 
Order,  1. 

CONTINGENT  DEBT. 

1.  A  father  bequeaths  his  busi- 
ness and  stock  in  trade  to  his  sous, 
with  a  declaration  that  a  grandson, 
then  an  infant,  should  be  admitted 
into  the  firm  on  attaining  twenty- 
one,  or  in  default  thereof,  that  the 
sons,  or  the  survivor  of  them,  should 
pay  the  grandson  1000/.  on  his  at- 
taining twenty-one.  On  the  bank- 
ruptcy of  the  surviving  son,  before 
the  grandson  attained  twenty-one: 
Heldf  that  there  was  a  right  of  proof 
for  the  1000/.  as  a  contingent  debt. 
Ex  parte  Megarey^  167. 

St,  An  agreement  is  entered  into 
for  the  sale  of  a  ship  at  sea,  when  she 
should  arrive  at  her  port  of  dis- 
charge,  for  4000/.,  and  that  within 
one  month  after  her  arrival,  or  such 
further  time  as  should  be  necessary 
for  repairs  and  discharging  the  cargo, 
the  purchaser  should,  on  the  execu- 
tion of  a  bill  of  sale  to  him  of  the 
vessel,  deliver  promissory  notes  for 
the  purchase-money;  in  default 
whereof  the  vendor  was  to  be  at 
liberty  to  resell,  and  the  purchaser 
was,  within  a  month  afler  the  resale, 
to  pay  the  loss  occasioned  thereby ; 
ana  if  the  ship  was  lost,  the  agree- 
ment was  to  be  void.  The  purchaser 
becomes  bankrupt  before  the  ship 
arrives;  and  on  the  assignees  de- 
clining to  complete  the  contract,  the 
vendor  resells. — Held^  that  he  could 
not  prove  for  the  loss  occasioned  by 
the  resale.     Re  GaUi,  100. 

See  Proof,  1. 

COSTS. 

1.  The  act  8  &  9  Fict.  c.  127,  s.  3, 
providing  for  the  discharge  of  a 
debtor,  who  has  been  committed,  on 
payment  of  the  debt  and  costs  re- 
maining due  at  the  time  of  the  order 
of  imprisonment,   and   "  all  subse- 


quent costs,"  means,  by  the  last  ex- 
pression, the  costs  incurred  by  reason 
of  default  in  payment  of  the  instal- 
ments at  the  times  ordered  by  the 
Commissioner.  Ex  parte  Skuckkard^ 
454. 

2.  Petitioner  making  improper  and 
unjustifiable  charges  ordered  to  pay 
all  costs,  although  he  succeeds  as  to 
part  of  his  petition.  Ex  parte  Nor- 
ton,  504. 

3.  Where  a  bankrupt  sued  out  a 
fiat  against  himself,  and  creditors'  as- 
signees were  chosen,  his  solicitor  was 
ordered  to  be  paid  the  amount  of  his 
bill  of  costs,  up  to  the  choice,  out  of 
the  first  monies  received  by  the  as- 
signees.    Ex  parte  Parsons^  342. 

4.  Under  the  bankrupt's  own  fiat, 
there  being  no  probability  of  any 
choice  of  creditors'  assignees,  and 
the  office  fees  of  10/.  and  20/.  hav- 
ing been  paid  to  the  Accountant  in 
Bankruptcy  : — Heid,  that  they  might 
be  applied  in  payment  of  the  bill  of 
costs  of  the  bankrupt's  solicitor.  Ex 
parte  Buchanan,  344. 

5.  Bill  of  solicitor  of  bankrupt, 
suing  out  a  fiat  against  himself,  un- 
der which  no  assignees  were  chosen, 
ordered  to  be  paid  out  of  the  fund 
in  the  hands  of  the  Accountant 
in  Bankruptcy,  without  making  any 
reserve  for  the  office  fees  of  10/. 
and  20/.  The  Accountant  in  Bank- 
ruptcy ought  not  to  be  served  with 
the  petition  for  payment.  Ex  parte 
Jerxoood,  373. 

See  Bankrupt,  2,  3;  Commit- 
ment, 3  ;  Dividend,  3 ;  Mortgage, 
6,  7  ;  Office  Fees,  6,  8  ;  Particu- 
lars OF  Demand  ;  Production  ; 
Proof,  2,  3 ;  Solicitor,  S,  4,  5 ; 
Surrender  ;  Venue,  3. 

CORPORATION. 

See  Petitioning  Creditor. 

COVENANT. 

By  an  antenuptial  settlement  the 
intended  husband  covenanted  to  pur- 
chase a  convenient  residence  for  him- 
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self  and  his  intended  wife,  the  pur- 
chase to  be  made  with  her  approba- 
tion ;  and  if  it  could  not  conveni- 
ently be  made  within  twelve  months 
after  the  marriage,  he  covenanted  to 
invest  1000/.,  at  least,  in  the  pur- 
chase of  freeholds  or  leaseholds,  or 
in  the  funds,  in  the  names  of  the 
trustees,  till  a  residence  could  be 
found.  Five  years  af^er  the  mar- 
riage the  husband  purchased  a  free- 
hold messuage  for  1600/.,  but  never 
conveyed  it  to  the  trustees,  nor 
treated  it  as  subject  to  the  settle- 
ment. Several  years  afterwards  he 
raised  1800/.  by  way  of  mortgage 
upon  this  messuage  and  other  pro- 
perty devised  to  him  by  his  father ; 
and  while  some  of  the  money  thus 
raised  remained  unmixed  with  his 
general  estate  became  bankrupt. — 
Heid,  that  the  remaining  portion 
ought  to  be  apportioned  between  the 
devised  and  purchased  property 
comprised  in  the  mortgage,  and  the 
proportion,  attributable  to  the  latter, 
paid  to  the  trustees  of  the  settle- 
ment ;  and  that  they  had  a  charge 
upon  the  equity  of  redemption  of  the 
purchased  estate  for  the  amount  (if 
any)  by  which  the  proportion  fell 
short  of  1000/.  Ex  parte  Poole,  581. 

See  Vendor  and  Purchaser. 

COWKEEPER. 
See  Trading,  1. 

.      DEBT. 
See  Proof  ;  Shares. 

DESCRIPTION, 

See  Fiat,  2,  3. 

DISTRESS. 
See  Marshalling. 

DIVIDEND. 

1.  Dividend  stayed  to  give  oppor- 
tunity of  proving  to  creditors  who 
had  delayed  proving  for  eleven 
years,  no  dividend  having  been  de- 
clared for  upwards  of  ten  years  after 
the  fiat  issued.  Ex  parte  Sturton,  S4il. 


2.  Opening  dividend  at  instance 
of  one  creditor  lets  in  others  to 
prove.     Ex  parte  Bovmer^  343. 

8.  Where  a  creditor  of  the  bank- 
rupt, af^er  attending  to  prove,  and  be- 
ing prevented  from  doing  so  by  the 
other  business  in  court,  became  in- 
solvent, and  the  title  of  his  assignee 
was  not  complete  in  time  to  enable 
the  assignee  to  prove : — Held,  that 
he  must,  nevertheless,  pay  the  costs 
of  his  petition  to  stay  the  dividend, 
and  of  the  requisite  sitting  to  receive 
his  proof,  and  retain  them  out  of  the 
insolvent's  estate.  Ex  parte  Hughes^ 
387. 

See  Bill  of  Exchange,  1  ;  Offi- 
cial Assignee,  1 ;  Guarantee  ; 
Surety. 

DOCUMENT. 

See  Production. 

ECCLESIASTICAL  COURT. 

See  Proof,  S. 

ELECTION. 
See  Certificate  ;  Injunction. 

EVIDENCE. 

1.  Semble,  an  examination  of  a  party 
before  the  Commissioner  may  be 
read  to  discredit  an  affidavit  of  the 
same  witness  made  upon  a  petition. 
Ex  parte  Majoribanks,  466. 

2.  Examinations  before  the  Com- 
missioner cannot  be  read  as  evidence 
on  a  petition.     Ex  parte  Rees,  205. 

EXAMINATION. 
See  Bankrupt,  1  ;  Evidence. 

EXECUTION. 

See  Bankrupt,  3. 

EXECUTOR. 
See  Breach  of  Trust,  1. 

EXPENSES. 

See  Composition  Deed,  1. 
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FIAT. 

1.  Where  one  of  the  bankrupts  died 
before  the  adjudication  under  a  joint 
fiat,  the  fiat  was  ordered  to  be 
amended  by  omitting  his  name.  Ex 
parte  Hall,  332. 

2.  Description  of  a  bankrupt  as 
of  a  particular  parish  in  a  particular 
county,  held  sufHcient,  although  the 
parish  was  partly  in  that  county  and 
partly  in  another,  and  the  bankrupt's 
shop  was  in  the  other,  the  affidavit 
being  produced  of  there  being  no 
other  person  of  the  same  name  and 
trade  in  the  parish.  Re  fVoodhead, 
99. 

3.  A  bankrupt's  usual  place  of 
business  for  two  years  before  the 
bankruptcy  had  been  at  Hounslow, 
but  he  had  taken  for  his  family  a  house 
at  Durdham  Down,  near  Bristol, 
where  he  had  resided  for  some 
months  previous  to  his  bankruptcy, 
and  contracted  debts.  A  Bristol  fiat, 
describing  him  as  of  Durdham  Down 
and  naming  him  Clarke  instead  of 
Clark,  was  transferred  to  the  London 
Court,  to  which  a  fiat  with  a  correct 
description  had  been  issued,  and  the 
proofs  were  ordered  to  be  trans- 
ferred, the  Bristol  fiat  being  im- 
pounded.    Ex  jyarle  Burbidge,  256. 

4.  At  the  sitting  for  opening  the 
fiat  it  appeared  that  for  securing  the 
petitioning  creditor's  debt,  the  trader 
against  whom  the  fiat  was  issued 
gave  him  a  promissory  note,  which 
there  were  grounds  for  believing  was 
forged.  No  prosecution  having  been 
instituted,  the  Commissioner  declined 
proceeding  with  the  fiat.  On  the 
petition  of  the  petitioning  creditor 
the  Court  ordered  the  fiat  to  be  trans- 
ferred to  another  Commissioner  and 
proceeded  with.  Ex  parte  Hind,  161. 

See  Annulling,  7,  8 ;  Office 
Fees^  4  ;  Procedendo  ;  Venue. 

FIXTURES. 
See  Mortgage,  1. 


FORGERY. 
See  Fiat,  4. 

FRAUD. 

See  Notice  ;  Statute  of  Frauds. 

FRAUDULENT  DEED. 
See  Composition  Deed,  2,  3,  4. 

FRAUDULENT  PREFERENCE. 

1.  A  trader  being  indebted  to  his 
bankers  gave  them  a  receipt  for  lOOOL 
purporting  to  be  in  full  for  the  pur- 
chase of  the  furniture,  plate,  wines 
and  effects  in  his  house  ;  but  no  pos- 
session was  given  of  the  goods  till  a 
year  afterwards,  when  the  trader's 
solicitor  applied  to  the  bankers  on 
his  behalf  for  a  loan  of  10,000/., 
stating  that  a  creditor  of  the  trader 
would  obtain  judgment,  on  which  he 
could  issue  execution,  but  that  if  this 
creditor  refused  to  give  the  trader 
time,  the  bankrupt  would  protect 
himself  and  his  other  creditors.  The 
day  after  this  communication,  and  in 
consequence  of  it,  the  bankers  sent 
a  man  to  take  possession,  which  was 
delivered  to  him  by  the  trader,  who 
on  the  same  day  filed  a  declaration 
of  insolvency,  and  sued  out  a  fiat 
against  himself. — Held,  that  the 
delivery  of  possession  was  not  a 
fraudulent  preference.  Ex  parte 
Majorihanks,  466. 

2,  Payment  of  a  debt  by  cheque 
may  be  a  fraudulent  preference. 

Where  such  payment  was  made 
without  pressure  after  a  resolution 
had  been  come  to  by  the  debtors  to 
suspend  payment  of  their  debts 
generally,  it  was  held  under  the  cir- 
cumstances of  the  case  a  fraudulent 
preference,  whether  the  debtors  con- 
templated actual  bankruptcy  or  not. 
Ex  parte  Simpsim,  9. 

See  Annulling,  1  ;  Partners,  2. 

FRIENDLY  SOCIETY. 

The  rules  of  a  Friendly  Society 
provided  that  the  treasurer  retaining 
upwards   of  10/.  more  than  seven 
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days  after  he  was  required  to  pay  it 
over,  should  he  excluded  from  the 
society.  They  also  provided  that  a 
particular  firm  should  be  the  bankers 
of  the  society,  with  power  for  a 
general  meeting  to  appoint  other 
bankers. — Held^  that  the  bankers 
for  the  time  being  were  not  officers 
so  as  upon  their  bankruptcy  to  en- 
title the  society  to  payment  in  full. 
Ex  parte  Harris^  162. 

GUARANTEE. 

In  a  continuing  limited  guarantee 
there  was  a  proviso  that  if  the  cre- 
ditors received  a  dividend  from  any 
estate  of  the  principal  debtor,  it 
should  not  be  taken  in  discharge  of 
the  guarantee,  but  that  the  creditor 
should  be  entitled  to  recover  on  the 
guarantee  to  the  full  extent  of  the 
limit,  notwithstanding  on  the  bank- 
ruptcy of  the  principal  debtors  'the 
creditors  proved,  and  before  receiv- 
ing any  dividend  obtained  payment 
from  the  guarantors  to  the  full  ex- 
tent of  the  limit. — Held,  that  the 
guarantors  were  not  entitled  to  stand 
in  the  place  of  the  creditors  as  to  so 
much  of  the  proof  as  was  equal  to 
their  payment.     Ex  parte  Miles,  623, 

HUSBAND  AND  WIFE. 

See  Proof,  S. 

INJUNCTION. 

A  creditor  who  has  proved,  restrained 
from  proceeding  for  the  same  demand 
in  the  County  Court,  although  there 
is  no  dividend.   Ex  parte  FUnDer,  503. 

See  Assignees,  3 ;  Commitment, 
3  ;  Jurisdiction,  2,  3. 

ILLEGAL  DEBT. 

See  Shares. 

INSOLVENCY. 

See  Jurisdiction,  4. 

INSOLVENT    DEBTORS  ACT. 

See  Annulling,  5. 


INSURANCE. 

See    Partners,  1. 

JOINT  DEBT. 

See  Statute  op  Frauds. 

JOINT  ESTATE. 
See  Partners,  3,  5,6,7  \  Proof,  5. 

JOINT    AND    SEPARATE 
ESTATE. 

See  Partners,  3,  5,  6,  7 ;  Proof,  5. 

JURISDICTION. 

1.  Quaere,  whether  a  commitment 
by  the  Court  of  Review  for  contempt 
can  be  the  subject  of  an  appeal.  Ex 
parte  Van  Sandau,  55, 

2.  One  judge  of  the  Court  of  Re- 
view, sitting  as  the  Court,  may  com- 
mit for  contempt. 

In  an  action  for  the  imprisonment 
under  the  commitment,  the  order  is 
pleaded  and  the  plaintiff  demurs. — 
Held,  that  an  injunction  ought  not  to 
issue,  limiting  the  plaintiff  as  to  the 
particulars,  in  respect  of  which  he 
might,  on  such  demurer,  question  the 
validity  of  the  order.  Ex  parte  Van 
Sandau,  55. 

3.  The  Court  of  Review  has  juris- 
diction to  restrain  a  party  committed 
by  it  for  contempt,  from  questioning 
in  an  action  at  law  the  regularity, 
propriety,  or  form  of  the  order  of 
committal.     Ex  parte  Turner,  30. 

4.  On  an  application  by  an  insol- 
vent for  a  final  order,  under  7  &  8 
Vict,  c.  96,  s.  6,  the  Commissioner 
remanded  the  insolvent  (who  had 
previously  been  discharged  under  the 
act),  on  the  ground  of  his  having 
recently  petitioned  the  Insolvent 
Debtors  Court,  and  that  proceedings 
were  pending  there. — Held,  that  there 
was  no  appeal  to  the  Court  of  Re- 
view from  this  order.  Ex  parte 
Newlands,  150, 

See  Appeal  ;  Production. 
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A  debt  due  from  a  devisee  to  a 
testator  does  not  constitute  any  lien 
upon  the  devised  estate.  Ex  parte 
Barff,  613. 

^ee Covenant;  Notice;  Particu- 
lars OF  Demand  ;  Partners,  1  ; 
Production  ;  Reputed  OwNERSHiPi 
2,  4. 

LIMITATIONS. 

See  Solicitor,  4. 

LUNATIC. 

See  Act  of  Bankruptcy,  2  ; 
Proof,  4. 

MARKET  GARDENER. 

See  Trading,  2. 

MARSHALLING. 

A  landlord  distrained  upon  goods 
of  his  tenant,  and  sold  part  of  them, 
which  were  subject  to  a  mortgage. 
The  tenant  became  bankrupt. --/^c/rf, 
that  the  mortgagee  was  entitled  to 
stand  in  the  place  of  the  landlord, 
and  to  be  paid  the  amount  of  his 
mortgage  debt  out  of  the  proceeds  of 
the  goods  taken  under  the  distress, 
which  were  not  comprised  in  his 
security.     Ex  parte  Stephenson,  586. 

MASTER. 

See  Solicitor,  7. 

MEMORANDUM. 

See  Mortgage,  7. 

MISTAKE. 

See  Mortgage,  2. 

MORTGAGE. 

•    \  lessee  annexed  tenant's  fix- 

ttr*s.*«^  then  deposited  the  lease, 

..  n:xx  of  mortgage,  with  a  memo- 

....ui.  not  noticing  the  fi^tures.- 

ga  his    becommg  bankrupt, 

J*jw  security  extended   to  the 

s'ur.^     Ex  parte  Tagart,  5Sl. 

\V*Kft  all  parties  acted  under 
a  ^.yi««*»  Aata  security  was 


for  the  whole  amount  of  a  debt,  and 
twenty-one  years  had  elapsed  since 
the  security  was  given,  but  no  evi- 
dence could  be  produced  of  any 
contract,  except  one  for  security  to  a 
limited  amount,  which  was  exceeded 
by  the  amount  received  by  the  cre- 
ditor upon  his  security  : — Held,  that 
the  creditor  ought  not  to  be  called 
upon  to  refund.  Ex  parte  FolUtt, 
212. 

3.  Where  a  legal  mortgagee  had 
obtained  the  Commissioner's  order 
for  sale  of  the  property  comprised 
in  the  security,  and  part  of  the  pro- 
perty had  been  sold,  and  the  proceeds 
applied  in  reduction  of  the  debt,  and 
the  remainder  of  the  property  proved 
unsaleable,  the  mortgagee  was  per- 
mitted to  give  up  the  unsold  pro- 
perty, and  prove  for  the  unpaid 
portion  of  his  debt.  Ex  parte  Greavest 
119. 

4.  Form  of  order  on  petition  of 
equitable  submortgagee.  Ex  parte 
PaweU,  405. 

5.  Form  of  order  upon  a  peti- 
tion of  an  equitable  mortgagee,  who 
was  sole  creditor's  assignee.  Ex 
parte  Young,  146. 

6.  Where,  upon  an  equitable 
mortgagee's  petition  the  mortgagee 
and  the  creditors'  assignees  appeared 
by  the  same  solicitor,  the  Court  or- 
dered the  sale  to  be  conducted  as  the 
Commissioner  should  think  fit,  having 
regard  to  this  circumstance ;  and  the 
official  assignee  was  allowed  his 
costs  of  appearing  separately.  Ex 
parte  Bromage,  375, 

7.  A  trader  deposits  policies  of 
assurance  with  his  bankers  to 
secure  the  floating  balance  due  from 
him,  and  signs  a  memorandum  of  the 
object  of  the  deposit,  of  which  notice 
is  given  to  the  insurance  office; 
afterwards  he  takes  a  partner,  and 
the  policies  remain,  and  are  treated 
as  a  security  for  the  floating  balance 
due  from  the  firm,  but  of  this  change 
in  the  object  of  the  security  no  me- 
morandum is  signed,  nor  is  any  no- 
tice given  to  the  office.    On  the  firm 
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becoming  bankrupt — Held,  that  the 
bankers  were  entitled  to  the  usual 
order,  as  in  the  case  of  an  equitable 
mortgagee  without  a  written  memo- 
randum.   Ex  parte  Bamett,  194. 

See  Marshalling  ;  Notice  ;  Re- 
puted Ownership,  1,  2|  4. 

NOTICE. 

The  owner  of  a  pubb'c  house 
agreed  to  grant  a  lease  of  it,  at  a 
premium.  The  intended  lessee  de- 
posited the  agreement  with  M,  &  Co., 
brewers,  to  secure  repayment  of  an 
advance.  The  lease  was  executed, 
and  was  deposited  by  the  lessee  with 
the  landlord's  solicitor,  to  secure  the 
premium.  The  lessee  obtained  it 
from  them  for  the  purpose,  as  he 
alleged,  of  producing  it  to  the  ma- 
gistrates, to  enable  him  to  procure 
a  licence.  He  undertook  to  return 
it  forthwith ;  but  instead  of  doing  so, 
he  instructed  an  auctioneer  to  obtain 
an  advance  upon  it  from  other 
brewers,  A.  &  Co.  The  auctioneer 
produced  to  R,  &  Co.'s  agent  an 
order  from  the  lessee  for  the  de- 
livery of  the  lease  to  R,  &  Co., 
noticing  that  the  advance  was  for 
the  purpose  of  enabling  the  lessee  to 
pay  M,  &  Co.  The  agent  objected 
to  recognise  this  memorandum,  and 
inquired  whether  the  lessee  owed 
anything  to  A/.  &  Co.  He  was  in- 
formed by  the  auctioneer  and  the 
lessee  that  there  was  nothing  due  to 
M.  &  Co.,  except  for  goods  supplied. 
He  had  previously  obtained  from  the 
lessee  himself  an  order  for  the  de- 
livery of  the  lease,  not  mentioning 
M.  &  Co.  at  all ;  and  he  obtained 
the  lease  on  delivering  the  order. 
R,  &  Co.  advanced  money  on  the 
deposit.  On  the  lessee  becoming 
bankrupt — Held,  that  the  security  of 
It.  &  Co.  must  be  postponed  to  those 
of  the  landlord,  and  of  M,  &  Co., 
although  there  had  been  a  demise  of 
the  legal  estate  on  trusts^  extending 
to  the  debt  of  R.  &  Co.,  and  not  to 
the  prior  equities.  Ex  parte  Reid, 
600. 


See  Reputed  Ownership,  1,2. 

OFFICE  FEES. 

1.  On  a  petition  to  annul  a  fia^» 
with  consent  of  creditors,  the  Com- 
missioner declined  to  certify  the 
consent  without  payment  of  the 
office  fees  of  1 0/.  and  20/.  Assignees 
had  been  chosen,  but  it  was  stated 
that  there  were  not,  and  were  not 
likely  to  be,  any  assets.  The  Court 
requested  the  Commissioner  to  certify 
his  opinion  whether  there  were  any 
available  assets.    Ex  parte  Davis,  267. 

2.  Where  a  bankrupt  sued  out  a 
fiat  against  himself,  which  was  an- 
nulled, and  no  creditors'  assignees 
had  been  chosen,  the  office  fees  of 
20/.  and  10/.  paid  by  him  into  the 
bank  were  ordered  to  be  returned. 
Ex  parte  Reynolds,  373. 

S.  Where  a  bankrupt  sued  out  a 
fiat  against  himself,  and  only  one 
creditor  proved,  and  assignees  were 
chosen  ;  but  there  were  no  assets, 
and  the  office  fees  of  10/.  and  20l. 
had  not  been  paid,  the  Court  refused 
to  dispense  with  the  usual  certificate 
of  the  Commissioner,  on  an  applica- 
tion to  annul  with  the  consent  of  the 
creditor.     Ex  parte  NichoUs,  331. 

4.  On  a  petition  of  the  bankrupt, 
with  the  consent  of  all  the  creditors, 
who  had  proved  to  annul  the  fiat, 
the  Commissioner  refused  to  sign  the 
requisite  certificate,  unless  the  fees 
of  20/.  and  10/.,  payable  under  1  & 
2  Will,  4,  c.  56,  ss.  46  and  55,  were 
paid.  There  were  no  assets.  The 
fiat  was  ordered  to  be  annulled,  on 
the  registrar  being  satisfied  of  the 
concurrence  of  the  creditor.  Ex 
parte  Diamond,  143. 

5.  A  meeting  and  an  adjourned 
meeting  are  held  for  the  choice  of 
assignees,  but  none  are  chosen.—- 
Held,  that  the  payment  of  1/.,  directed 
by  1  &  2  Will,  4,  c.  5^,  s.  53,  to  be 
made  for  every  sitting  other  than  any 
sitting  for  the  choice  of  assignees, 
&c.,  was  not  due  on  either  of  the 
above  sittings. 

On  the   bankrupt  petitioning  to 
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annul  tbe  fiat,  with  the  consent  of 
the  creditors,  and  the  Comnaissioners 
refusing  to  sign  the  usual  certificate 
until  the  above  fees,  and  the  fees  of 
201,  and  10/.,  payable  under  the 
same  act  (ss.  46  and  55),  were  paid, 
— Seidj  that  the  fiat  ought  to  be 
annulled,  on  payment,  out  of  the 
fund  realised,  of  the  expenses,  and  a 
proper  remuneration  of  the  official 
assignee,  to  be  ascertained  by  the 
Commissioner.    Ex  parte  Miller^  1 44. 

6.  Where  the  sums  of  20'L  and 
10/.,  directed  to  be  paid  by  1  &  S 
fVill.  4,  c.  56,  68.  46  and  50,  had 
been  paid  out  of  an  estate  which  was 
insufficient  to  pay  those  sums,  and 
the  petitioning  creditors'  costs  up  to 
the  choice,  the  Lord  Chancellor  re- 
fused to  order  the  payments  to  be 
refunded  to  the  petitioning  creditors. 
Ex  parte  Hopkins,  204. 

7.  Where  an  official  assignee  had 
been  appointed,  but  although  three 
meetings  had  been  advertised  for  the 
choice  of  assignees,  no  creditor  at- 
tended, and  the  bankrupt  passed  his 
last  examination, — Held,  that  the 
bill  of  the  solicitor  to  the  petitioning 
creditor  was  payable  out  of  the  assets 
realised,  although  there  would  not 
then  remain  any  fund  to  pay  the  10/. 
and  20/.,  made  payable  by  the  1  8c  2 
Will.  4,  c.  5Q,  ss.  46  and  55,  the 
bankrupt  having  obtained  his  certifi- 
cate, and  an  affidavit  being  made  of 
there  being  no  probability  that  any 
creditor  would  come  in  and  prove. 
Ex  parte  Teague,  140. 

8.  Where  under  a  fiat,  sued  out 
by  the  bankrupt  himself,  three  meet- 
ings had  been  advertised  for  the 
choice  of  assignees,  but  none  had 
been  chosen  ;  and  at  the  last  of  the 
meetings  the  choice  was  adjourned 
iine  die, — Htld,  that  the  bill  of  costs 
of  the  bankrupt's  solicitor,  amount- 
ing to  36/.  1#.  6(/.,  was  payable  out 
of  the  assets  in  hand,  amounting  to 
97/.  Il5.  Id.  after  payment  of  the 
messenger's  costs  (the  official  as- 
signee waiving  remuneration),  with- 
out any  reservation  being  made  in 


respect  of  the  office  fees  of  20/.  and 
10/.     Ex  parte  Patterson,  158. 

See  Costs,  4,  5 ;  Soucitor,  5. 

OFFICIAL  ASSIGNEE. 

1.  Where,  by  mistake,  one  of  the 
debts  proved  was  omitted  in  the 
dividend  list,  and  the  fund  was  dis- 
tributed,— Held,  that  the  official  as- 
signee and  the  solicitor  to  tbe  fiat 
were  personally  liable  to  pay  the  cre- 
ditor the  amount  wjiich  he  would 
have  received  had  his  debt  been  in- 
serted in  the  list.  Ex  parte  Hall^ 
555. 

2.  In  the  case  of  a  defaulting  offi- 
cial assignee,  the  Court  ordered  that 
no  sum  should  be  paid  in  respect  of 
monies  due  to  him  in  any  bankruptcy, 
until  he  had  made  good  all  the 
amounts  due  from  him  in  other 
bankruptcies.  Ex  parte  Graham^ 
321. 

See  Office  Fees,  5. 

OPENING  BIDDINGS. 

A  mortgagee  of  West  India  estates, 
sold  under  a  fiat,  had  obtained  an 
order  to  bid,  and  was  the  only  bidder 
for  them.  They  were  sold  subject  to 
other  large  incumbrances,the  particu- 
lars of  which  were  not  at  the  time  fully 
ascertained.  On  a  petition  to  open 
the  biddings,  offering  more  than 
twice  the  amount,  at  which  the  equity 
of  redemption  had  been  knocked 
down,  and  payment  of  the  former 
bidder's  costs, — Held  a  proper  case 
for  such  an  order,  upon  terms  similar 
to  those  adopted  in  Chancery. 

Quatre,  whether  the  practice  in 
Chancery  generally^  as  to  opening 
biddings,  ought  to  be  adopted  io 
bankruptcy.    Ex  parte  Lee,  628. 

ORDER. 

1.  Where  such  an  order  recites 
the  petition  on  which  it  is  made,  and 
refers  to  a  printed  paper  as  being  set 
out  in  the  schedule  to  the  petition, 
and  then  recites  that  the  schedule  to 
the  petition    is    in   the  words  and 
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figures  following,  and  sets  out  the 
printed  paper,  and  then  orders  the 
party  to  be  committed  for  his  con- 
tempt in  printing  and  publishing  the 
aforesaid  printed  paper  so  set  out 
as  aforesaid  in  the  said  schedule  to 
the  said  petition, — qucerct  whether 
the  order  contains  a  sufficient  adjudi- 
cation that  a  contempt  has  been  com- 
mitted ? 

The  circulation  of  a  libel  on  a 
Court,  relating  to  a  matter  disposed 
of  by  an  order  still  in  minutes,  is  a 
contempt  for  which  the  Court  may 
commit.     Ex  parte  Van  Sandauy  55. 

See  CoMMITMENTi  2,  S. 

PAROL. 

See  Statute  of  Frauds. 

PARTICULARS  OF  DEMAND. 

An  affidavit  of  debt  filed  as  the 
foundation  of  an  act  of  bankruptcy, 
stated  the  demand  to  be  for  goods 
sold  and  delivered  ;  but  by  the  par- 
ticulars of  demand,  the  greater  por- 
tion of  the  debt  was  stated  merely  as 
due  on  bills  of  exchange,  which, 
however,  it  afterwards  turned  out, 
were  given  in  respect  of  goods  sold 
and  delivered. — Held,  that  the  pro- 
ceeding was  irregular,  and  an  insuffi- 
cient foundation  for  an  act  of  bank- 
ruptcy. 

The  debtor,  on  being  served  with 
the  summons,  called  on  the  creditor's 
solicitor,  and  saw  his  clerk,  at  whose 
instance  the  debtor  signed  a  memo- 
randum, promising  to  pay  at  a  certain 
time,  or  that  if  he  did  not  the  credi- 
tor might  proceed  on  the  summons. 
The  debtor  was  attended  by  no  soli- 
citor on  his  behalf,  and  was  not  aware 
of  the  irregularity  in  the  proceedings. 
— Held,  that  neither  the  signature  of 
the  memorandum  nor  his  failure  to 
attend  the  summons,  prevented  his 
impeaching  the  regularity  of  the  pro- 
ceedings, but  that  the  fiat  ought  to 
be  annulled,  with  costs. 

Qucere^  whether  it  can  be  made 
part  of  the  order,  that  the  creditor 


should  set  off  his  debt  against  the 
costs,  and  whether  any  consideration 
of  the  lien  of  the  debtor's  solicitor 
would  prevent  such  an  order  being 
made  ?     Ex  parte  Greenstock,  230. 

PARTIES. 

See  Trustee,  1,  2. 

PARTNERS. 

1.  One  of  two  partners  procured 
the  discount  of  a  promissory  note  of 
the  firm,  on  an  agreement  for  a  mort- 
gage of  shares  belonging  to  the  firm 
in  certain  ships  and  their  freight,  and 
of  the  policies  of  insurance  effected 
by  the  firm  on  the  shares.  A  mort- 
gage deed  was  prepared,  purporting 
to  be  made  by  both  partners,  but 
was  only  executed  by  the  one.  At 
the  time  of  the  execution  of  the  deed 
one  of  the  ships  was  lost,  but  this 
fact  was  then  not  known  to  the 
parties. — Held,  that  the  security  was 
binding  on  the  firm,  notwithstanding 
the  execution  of  the  deed  by  one 
partner  only,  and  passed  the  insur- 
ance money,  although  the  deed  was 
not  registered  according  to  the  ship- 
ping acts. 

Qucere,  whether  insurance  brokers 
have  a  lien  on  a  policy  effected  by 
them  for  the  general  balance  due 
from  their  principal  ?  Ex  parte  Bo^ 
ianquet,  432. 

2.  On  a  dissolution  of  partnership 
the  retiring  gives  to  the  continuing 
partner  a  bond  for  a  sum  payable  by 
instalments ;  and  after  one  instalment 
is  paid,  it  is  agreed  that  the  bond 
shall  be  cancelled  on  the  obligor 
giving  fresh  bonds  for  sums  amount- 
ing to  the  sum  then  due,  such  new 
bond  being  executed  to  obligees 
nominated  by  the  retired  partner. 
At  the  time  of  executing  the  new 
bonds,  the  obligor  is  under  some 
degree  of  pecuniary  pressure,  but 
does  not  contemplate  bankruptcy  or 
insolvency.  Afterwards  he  becomes 
bankrupt.  —  Held,  that  the  new 
obligees  were  entitled  to  prove 
against  bis  estate,  and  that  the  want 
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of  any  satisfaction  of  the  dissolution 
of  partnerships  or  of  any  change  in 
the  style  of  the  firm,  or  of  any  con- 
sideration between  the  new  and  old 
obligees,  or  between  the  obligor  and 
the  new  obligees,  would  make  no 
difference.     Re  Todd,  87. 

3.  R.  M.,  who  carries  on  business 
in  partnership  with  J.  C,  /.  P.  and 
T.  S,  as  bankers,  signs  one  of  the 
notes  of  the  bank  in  this  form, — **  I 
promise  to  pay,  &c.,  for  J.  C,  R.  M., 
J.  P.,  and  T.  8.  R.  M.*'  On  the 
firm  becoming  bankrupt — Held,  that 
the  holders  could  not  prove  on  this 
note  against  the  separate  estate  of 
R.  M.     Re  Clarke,  153. 

4.  Three  partners  of  a  firm  of  six 
carried  on  a  distinct  trade  in  partner- 
ship, and  indorsed  a  promissory  note 
made  by  the  six,  which  was  dis- 
counted by  a  person  who  believed  at 
the  time,  from  general  reputation, 
that  the  three  were  partners  in  the 
aggregate  firm,  but  that  the  firms 
were  distinct. — Held,  not  a  case  for 
double  proof;  and  sevihle,  that,  ac- 
cording to  the  principle  of  Ex  parte 
Moult,  the  same  decision  would  have 
been  given  independent  of  the  dis- 
counter's belief  as  to  the  composition 
of  the  firms.     Ex  parte  Hinton,  550. 

5.  Two  partners  trade  under  the 
name  of  one  of  them  only,  and  upon 
a  dissolution  that  one  continues  the 
business,  the  other  retiring ;  but  no 
apparent  change  takes  place  in  the 
firm.  By  the  agreement  on  the  dis- 
solution the  stocl^  in  trade  belongs  to 
the  continuing  partner,  who  after- 
wards becomes  bankrupt.  The  stock 
in  trade  is  sold  by  his  assignees,  as 
his  separate  property,  and  the  retired 
partner,  though  cognizant  of  the  fact, 
makes  no  objection  or  claim  on  the 
retired  partner  becoming  bankrupt. 
— Held,  that  the  stock  in  trade  was 
not  in  the  reputed  ownership  of  the 
two,  but  ought  to  be  administered  as 
the  separate  estate  of  the  continuing 
partner.     Ex  parte  Wood,  134. 

6.  Where  a  partner  gives  a  sepa- 
rate security  for  a  joint  debt,  and 


becomes  bankrupt^  the  other  partners 
remaining  solvent,  the  creditors  may 
have,  under  the  separate  fiat,  the 
usual  order  for  sale,  but  can  only 
have  liberty  to  prove  for  the  defi- 
ciency against  the  joint  estate.  Ex 
parte  The  Leicestershire  Banking  Co., 
292. 

7.  A  wine  merchant,  carrying  on 
business  under  the  firm  of/.  A.&Co., 
announced  by  a  circular  that  he  had 
taken  his  nephew  into  partnership. 
The  business  was  thenceforth  carried 
on  under  the  style  of  J.  R.  Son  &  Co., 
but  as  between  the  uncle  and  nephew, 
the  latter  received  a  salary  only,  and 
did  not  participate  in  the  capital 
profits  or  losses  of  the  concern.  On 
both  becoming  bankrupt — Held,  that 
a  creditor  who  supplied  goods  to  the 
firm  might  prove  against  the  sepa* 
rate  estate  of  the  uncle. 

Part  of  the  stock  in  trade  con- 
sisted of  wines  in  the  docks,  which 
the  uncle,  on  announcing  the  part- 
nership, directed  the  Dock  Company 
to  deliver  to  the  order  of  the  new 
firm. — Held,  that  these  wines  were 
in  the  reputed  ownership  of  the  two, 
and  ought  to  be  administered  as 
joint  estate. 

Other  property  consisted  of  wines 
in  the  hands  of  a  lien  creditor  of 
the  uncle,  and  after  the  announce- 
ment of  the  partnership,  some  of  the 
wines  were  withdrawn  and  replaced 
by  others  in  the  name  of  the  new 
firm. — Held,  that  the  possession  of 
the  lien  creditor  did  not  prevent  the 
application  of  the  7£nd  section,  but 
that  those  wines  also  should,  subject 
to  the  lien,  be  administered  as  joint 
estate. 

Where  a  large  number  of  cre- 
ditors had  a  right  of  election  to 
prove  against  the  joint  or  separate 
estate,  and  the  estates  were  not  so 
ascertained  as  to  enable  the  creditors 
to  elect,  a  temporary  order  was  made 
that  no  larger  dividend  should  be 
declared  of  the  one  than  of  the 
other  estate.  Ex  parte  Jrbown, 
359. 
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See  Breach  op  Trust,  2,  3 ; 
Proof,  5  ;  Statute  op  Frauds. 

PAYMENT  IN  FULL. 

See  Clerk;  Friendly  Society,  1. 

PETITION. 

See  Annulling,  8  ;  Appeal,  1 ; 
Trustee,  1,  2. 

PETITIONING  CREDITOR. 

Public  officer  of  a  corporation 
permitted  to  make  the  docket  affi- 
davit, where  the  corporation  is  the 
petitioning  creditor.  Ex  parte  Col- 
iins,  381. 

See  Office  Fees,  6,  7;  Solici- 
tor, 5. 

POLICY. 

See  Reputed  Ownership,  1. 

POST  OBIT. 

See  Proof. 

PRACTICE. 

5tfe  Appeal  ;  Bankrupt,  3  ;  Com- 
mitment, 2  ;  Evidence,  1 ;  Parti- 
culars OF  Demand  ;  Trustee,  2. 

PREFERENCE. 

See  Fraudulent  Preference^  2. 

PROCEDENDO. 

A  procedendo  ordered  to  issue 
where  a  commission  had  been  super- 
seded three  years  previously  by  con- 
sent of  the  creditors,  on  the  ground 
that  the  bankrupt  had  not  disclosed 
the  fact  of  his  being  entitled  to  shares 
in  a  waterworks  company,  his  defence 
being  that  the  shares  were  subject  to 
a  mortgage  for  more  than  their 
value,  but  which  mortgage  turned 
out  to  be  invalid  for  want  of  notice 
to  the  company.  Ex  parte  LaW' 
rence,  269. 

PROCEEDINGS. 

Proceedings  ordered  to  be  de- 
livered to  the  bankrupt's  solicitor  to 
be  proved  in  a  Chancery  suit,  the 
solicitor  and  his  agents  (who  were 
solicitors  of  the  Court)  undertaking 


to  return  them  in  a  month.  Ex  parte 
Jones^  28. 

PRODUCTION. 

The  right  of  assignees  to  inspect 
or  take  a  copy  of  a  title  deed  of  the 
bankrupt's  property  in  the  hands  of 
his  solicitor,  is  no  higher  than  the 
right  of  the  bankrupt  himself,  and 
therefore  where  the  assignees  peti- 
tioned that  the  solicitor  might  pro- 
duce or  give  an  attested  copy  of  such 
a  document,  on  being  paid  only  the 
portion  of  his  costs  relating  thereto, 
and  the  costs  of  the  production  or 
copy,  the  petition  was  dismissed 
with  costs.  Ex  parte  Underwood^ 
190. 

PROOF. 

1,  Where  the  condition  of  a  post 
obit  bond,  given  by  way  of  ante- 
nuptial settlement,  had  been  broken, 
proof  was  ordered  to  be  admitted  for 
the  whole  amount  secured.  Ex 
parte  Griffiths,  597* 

2,  Where  a  bill  of  exchange  was 
dishonoured  by  the  acceptor,  and 
actions  were  brought  by  the  holder 
against  the  drawer  as  well  as  the 
acceptor,  and  the  former  became 
bankrupt,  after  judgment  signed,  and 
a  reference  to  the  master  to  see  what 
was  due,  and  to  tax  costs;  and 
afterwards  the  acceptor  paid  the 
amount  due  on  the  bill : — Held,  that 
the  owner  could  prove  for  the  costs. 
Ex  parte  Cocks,  446. 

3,  Where  a  husband  sued  his  wife 
in  an  Ecclesiastical  Court  for  a  di- 
vorce, on  the  ground  of  adultery, 
and  before  any  monition  of  costs, 
taxation,  or  any  bill  of  costs  por- 
rected,  or  any  decree,  order,  or  sen- 
tence, the  husband  became  bank- 
rupt, and  discontinued  the  suit : — 
Held,  that  the  wife's  proctor  might 
prove  against  the  husband's  estate 
for  the  amount  of  his  bill  of  costs. 
The  whole  of  the  costs  of  executing 
a  commission  to  examine  witnesses 
sued  previously  to,  but  closed  after 
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the  act  of  bankruptcy,  held  to   b^ 
proveable.     Ex  parte  Moore,  1 73. 

4.  Mother  of  creditor  of  weak 
intellect  permitted,  on  her  applica- 
tion ex  parte,  to  prove  on  his  behalf. 
Ex  parte  Oxtohy,  453. 

5.  A  testatrix  bequeathed  3000/. 
to  two  trustees,  upon  trust  to  invest 
it  in  the  funds  or  on  real  securities, 
or  to  lend  it  to  the  house  of  H.  &  Co., 
by  whatever  firm  the  same  might  be 
called,  at  interest^  with  power  to  vary 
the  securities  for  others  of  a  like 
nature.  The  house  of  H,  &  Co. 
then  consisted  of  the  two  trustees 
and  two  other  partners.  One  of  the 
trustees  died,  and  successive  changes 
took  place  in  the  firm,  which  ulti- 
mately consisted  of  the  surviving 
trustee  and  a  new  partner,  who  had 
notice  of  the  trust.  At  the  death  of 
the  testatrix  the  then  firm  owed  to 
her  estate  more  than  3000/.,  and  that 
amount,  less  the  legacy  duty,  was 
suffered  to  remain  due  from  them  at 
interest,  and  was  on  the  successive 
changes  of  the  firm  carried  over  to 
the  credit  of  the  trustee  as  due  from 
the  new  firm ;  and  on  the  last  change 
the  surviving  trustee  took  from  his 
partner  and  himself  a  promissory 
note  for  the  amount,  payable  six 
months  after  notice.  On  the  firm 
becoming  bankrupt — Held,  that  a 
breach  of  trust  had  been  committed, 
and  that  there  was  a  right  of  proof 
against  each  separate  estate.  Ex 
parte  Poulson,  79. 

See  Assignees,  1 ;  Bill  of  Ex- 
change, 1 ;  Breach  of  Trust,  1 
2,  3;  Contingent  Debt,  I,  2; 
Dividend  ;  Fiat,  4 ;  Guaran- 
tee ;  Injunction  ;  Mortgage,  3 ; 
Partners,  2,  3,  4  ;  Shares;  Stop- 
page in  Transitu,  1,  2;  Surety. 

PROTECTION. 

A  trader  debtor  being  summoned, 
entered  into  a  bond  with  sureties, 
conditioned  for  payment  of  the 
debt,  or  the  surrender  of  the  debtor 
in  execution.      'J  he    creditors   re- 


covered judgment,  and  a  fiat  was  is- 
sued, at  the  instance  of  another  cre- 
ditor, against  the  debtor,  who  ob- 
tained his  protection  under  it,  and 
tli^n  surrendered  in  discharge  of  his 
sureties  in  the  bond. — Held,  that  the 
protection  did  not  entitle  him  to  be 
released  from  the  custody  to  which 
he  had  voluntarily  surrendered  him- 
self.    Ex  parte  Oldaker,  591. 

PUBLIC  COMPANY. 

1.  Form  of  order  in  Chancery  under 
the  act  7  &  8  Fiat.  c.  110,  s.  20,  for 
winding  up  the  affairs  of  a  bank- 
rupt Joint  Stock  Company.  Re  The 
Forth  Marine  Insurance  Company, 
335. 

2.  Form  of  order  for  director  of 
company,  become  bankrupt  under  7 
&  8  Vict.  c.  HI,  to  surrender  after 
time  limited  for  that  purpose.  Ex 
parte  Barber,  381. 

3.  Directors  of  a  company  ordered 
by  the  Commissioner  to  prepare  the 
balance  sheet,  in  pursuance  of  7  &  8 
Vict.  c.  Ill,  on  the  company  being 
declared  bankrupt  under  that  act, 
may  petition  to  annul  the  fiat  with- 
out alleging  that  they  are  share- 
holders. On  such  a  petition  it  is 
necessary  to  serve  some  party  who 
may  represent  the  directors  and 
shareholders  (if  any)  who  desire  the 
fiat  to  stand,  although  the  company 
has  been  dissolved  under  8  &  9  Vict. 
c.  28,  for  upwards  of  three  months, 
and  the  fiat  is  sued  out  by  parties  in 
the  character  of  creditors.  The  7 
&  8  Vict.  c.  Ill,  s.  4,  providing  that 
a  copy  of  the  declaration  and  minute 
therein  mentioned  shall  be  received 
as  evidence,  and  that  no  further  evi- 
dence shall  be  required  of  the  act  of 
bankruptcy  mentioned  in  the  clause, 
does  not  preclude  a  party  disputing 
the  bankruptcy  from  shewing  that 
the  declaration  and  the  resolution 
were  unauthorized  by  the  subscribers* 
agreement. 

A  clause  in  the  subscribers'  agree- 
ment empowering  the  majority  at  any 
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meeting  of  not  less  than  five  directors 
to  bind  the  rest  and  the  company, 
does  not  authorize  a  meeting  of  three 
to  do  sO|  although  they  are  unani> 
mous  and  the  other  directors  are 
summoned  and  fail  to  attend.  Ex 
parte  Morrison^  539. 

See  Petitioning  Creditor  ;  Re- 
puted Ownership,  3. 

PUBLIC  POLICY. 

See  Commissioner  of  Bankrupt, 
1,  2;  Shares. 

REFUNDING. 

See  Mortgage,    2. 

REPUTED  OWNERSHIP. 

1.  A  mortgagee  of  a  policy  of  as- 
surance deposits  it  by  way  of  sub- 
mortgage, and  gives  notice  of  the 
sub-mortgage  to  the  insurance  of- 
fice, but  not  to  the  original  mort- 
gagor.—//e/J,  that  this  was  sufficient 
to  take  the  policy  out  of  the  reputed 
ownership  of  the  mortgagee. 

A  bond  which  is  executed  to  se- 
cure the  payment  of  bills  of  ex- 
change, is  mortgaged  together  with 
the  bills  which  are  endorsed.  After- 
wards the  mortgagor  deposits  the 
bonds  and  the  bills  by  way  of  sub- 
mortgage and  becomes  bankrupt,  no 
notice  of  the  submortgage  having 
•  been  given  to  the  obligor. — Held, 
that  the  submortgage  was  good 
against  the  assignees. 

Deposit  by  way  of  mortgage  of  a 
land  order  of  the  New  Zealand 
Company — Held  to  be  good,  with- 
out notice  being  given  to  the  company 
of  the  deposit.  Ex  parte  Barnett,  194. 

2,  Submortgagees  of  shipments 
at  Ceylon  and  Hong  Kong,  sent 
thither,  directed  to  the  parties  in  pos- 
session, notices  of  their  security  by 
the  next  direct  mail,  there  being 
another  and  earlier  mail  by  a  dif- 
ferent rout,  by  which  the  notices 
might  possibly  have  sooner  reached 
their  destination ;  before,  however, 
this  could  have  taken  place,  by  either 
mode  of  transmission,  the  submort- 


gagors became  bankrupt. — Held,  that 
the  notice  was  sufficient  to  take  the 
goods  out  of  their  reputed  ownership. 
A  man  may  give  a  valid  security 
on  merchandize  at  sea  belonging  .to 
him,  although  at  the  time  he  is  igno- 
rant of  the  particulars  of  which  it  con- 
sists.    Ex  parte  KeUall,  352. 

3.  Shares  in  a  waterworks  company 
held  subject  to  the  law  of  reputed 
ownership,  the  company's  act  of  par- 
liament declaring  them  to  be  personal 
property.     Ex  parte  Lawrence,  269. 

4.  Oil  merchants  give  a  lien  on 
oil  belonging  to  them  in  the  hands 
of  other  persons  to  a  creditor,  who, 
trusting  to  an  incorrect  representa- 
tion of  the  oil  merchants,  delays 
taking  possession  or  giving  notice 
of  lien,  and  the  merchants  repossess 
themselves  of  the  oil,  mix  it  with 
their  general  stock  and  become  bank- 
rupt.— Held,  that  the  lien  was  good, 
and  that  the  oil  was  not  in  the  order 
and  disposition  of  the  bankrupts 
with  the  consent  of  the  true  owner. 
Ex  parte  Bell,  577. 

5.  Quaere,  as  to  the  effect  of  a  joint 
possession  of  the  servants  of  the 
bankrupt  and  of  the  owner  of  goods 
as  to  reputed  ownership  ?  Ex  parte 
Majorihanks,  466. 

See  Composition  Deed,  3  ;  Part- 
ners, 5,  7. 

SALE. 

See  Opening  Biddings. 

SECURITY. 

See  Reputed  Ownership,  2. 

SEPARATE  DEBT. 

See  Statute  of  Frauds. 

SEPARATE  ESTATE. 

See  Partners,  3,  5,  6,  7  ;  Proof,  5. 

SERVICE. 

See  Costs,  4. 

SET  OFF. 

See  Lien  ;  Particulars  of 
Demand. 
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SETTLEMENT. 

See  Covenant. 

SHARES. 

A  purchase  by  brokers  in  pursu- 
ance of  tbe  order  of  a  customer  of 
shares  in  a  projected  railway  com- 
pany provisionally  registered — Held 
not  illegal  but  a  sufficient  ground 
for  the  admission  of  a  proof  tendered 
by  the  brokers  for  the  loss  occa- 
sioned by  the  non-completion  of  the 
purchase  by  the  customer.  Ex  parte 
Barton^  316. 

See  Reputed  Ownership,  S. 

SINE  DIE. 
See  Bankrupt,  1. 

SOLICITOR. 

1 .  Under  particular  circumstances 
solicitor  to  the  fiat  permitted  to  pur- 
chase part  of  the  bankrupt's  estate. 
Ex  parte  IVatts,  265. 

2.  It  is  not  correct  or  according 
to  the  course  of  the  Court  for  the 
assignees  to  employ  as  their  solicitor 
the  partner  of  one  of  them  who  is  a 
solicitor^  and  when  this  appeared  to 
be  the  case  the  Court  directed  the 
circumstances  to  be  intimated  to  the 
Commissioner.  Ex  parte  Dowries, 
S90. 

3.  Where  the  solicitor  to  the  fiat 
received  and  paid  all  monies  on  ac- 
count of  the  estate,  and  at  the  audit 
the  accounts  were  verified  by  his  af- 
fidavit as  CO  their  accuracy,  and  the 
affidavit  of  the  assignees  that  they 
had  neither  received  nor  paid  any- 
thing except  what  had  been  so  re- 
ceived and  paid  by  the  solicitor ;  but 
there  was  nothing  to  shew  that  either 
of  the  assignees  had  either,  as  to  in- 
formation or  belief,  verified  the  ac- 
curacy of  the  accounts : — Heldf  that 
the  accounts  ought  to  be  opened  and 
retaken  although  three  years  had 
passed  since  the  audit. 

The  retainer  by  the  solicitor  under 
such  circumstances  of  the  amount 
of  his  bill  of  costs  as  taxed  by  the 


Commissioner,  and  the  allowance  of 
such  retainer  at  the  audit — Held  no 
such  payment  of  the  bill  as  to  pre- 
clude retaxation. 

Whether  the  Commissioner  has 
jurisdiction  to  open  accounts  audited 
and  passed  by  Commissioners  under 
the  old  jurisdiction,  quaere.  Ex  parte 
Rees,  205. 

4.  Where  the  assets  had  been  sold 
by  the  assignee  on  credit,  and  pan 
only  of  the  purchase  money  was  paid, 
which  was  applied  in  part  payment 
of  the  bill  of  costs  of  the  solicitor  to 
the  commission,  and  after  a  lapse 
of  several  years  the  assignee  was 
ordered  to  make  good  the  remainder 
of  the  purchase  money  out  of  his 
own  pocket — Held,  that  out  of  this 
money  so  made  good  the  solicitor 
was  entitled  to  be  paid  the  remainder 
of  his  bill,  although  it  was  recovered 
without  his  assistance,  and  although 
more  than  six  years  had  elapsed 
since  the  date  of  the  most  recent 
item  in  the  bill.  Ex  parte  Brutton, 
116. 

5.  Qucere,  whether  the  bill  of  costs 
of  the  solicitor  of  the  petitioning 
creditor  is  payable,  without  receiving 
sufficient  to  pay  the  office  fees  of 
J  0/.  and  201,  payable  in  the  event  of 
assignees  being  chosen,  no  creditor 
having  proved,  and  the  bankrupt 
having  obtained  his  certificate.  Ex 
parte  Hemhery,  442. 

6.  Semble,  that  it  must  be  a  grave 
cause  of  complaint  against  an  attorney 
of  the  Court,  to  induce  the  Court  to 
interfere  summarily  against  him,  for 
conduct  not  relating  to  a  matter 
within  the  jurisdiction  of  the  Court. 
Ex  parte  Sltuckhard,  454. 

7.  Where  a  country  solicitor,  ad- 
mitted as  a  solicitor  of  the  Court  of 
Review,  had,  under  a  mistaken  no- 
tion, taken  an  affidavit  of  debt  (as  a 
master  extraordinary  in  Chancery)  to 
serve  as  the  foundation  of  an  act  of 
bankruptcy,  and  appeared  upon  a 
petition  to  annul  the  fiat,  and  sub- 
mitted to  the  jurisdiction  of  the 
Courts  he  was  ordered  to  pay  the 
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costs  of  annulling  the  fiat.    Ex  parte 
Benbow,  443. 

See  Costs,  3,  4,  5  ;  Office  Fees, 
7,  8;  Official  Assignee,  1 ;  Par- 
ticulars OF  Demand  ;  Production. 

STATUTE  OF  FRAUDS. 

A  parol  agreement  is  sufficient  to 
convert  a  separate  into  a  joint  debt 
— such  an  agreement  not  being  "  a 
promise  to  answer  the  debt  of 
another''  within  the  Statute  of  Frauds, 
but  the  creation  of  a  new  debt  in 
consideration  of  the  former  being 
extinguished.     Ex  parte  Lane,  300. 

STOPPAGE  IN  TRANSITU. 

1.  A  vendor  of  cotton  in  America, 
by  direction  of  the   purchasers  in 
England,  ships  the  cotton  on  board 
a  vessel  belonging  to  the  latter^  who 
became  bankrupt  before  its  arrival. 
A  mortgagee  of  the  ship,  who  hap- 
pens to  be  an  agent  of  the  vendor, 
takes  possession  of  the  ship  under 
his  mortgage,  and   sells  the  cotton 
undev  a  supposed  right  on  the  part 
of  his  principal  to  stop  it  in  transitu, 
and  the  principal  sanctions  the  trans- 
action as  between  himself  and  the 
agent,  by  accepting  a  credit  in  ac- 
count for  the  proceeds  of  the  cotton. 
The  assignees  of  the  purchasers  then 
bring  an  action  against  the  mortgagee 
for  this  seizure,  and  he  pays  them 
under  a  compromise  the  amount  for 
which  the    cotton  sold. — Held,  that 
under  the  circumstances  the  contract 
was  not  rescinded  by  the  seizure  of 
the  cotton,  but  that  the  vendor  was 
entitled  to  prove  for   the  purchase 
money.     Re  Humberston,  262. 

2.  A  vendor  of  cotton  in  America, 
by  direction  of  the  purchasers  in 
England,  ships  the  cotton  on  board 
a  vessel  belonging  to  the  latter. 

The  purchasers  become  bankrupt, 
and  afterwards  the  vessel  arrives  in 
England,  and  is  taken  possession  of 
by  a  mortgagee  in  right  of  his  mort- 
gage.    The  mortgagee  happens   to 


be  a  partner  in  a  firm  who  are  the 
agents  of  the  vendor,  and,  upon  a 
notice  from  them  claiming  a  right 
to  stop   the  cotton   in   transitu,  he 
permits  them  to  take  possession  of 
it.     They  sell  it  at  a  loss,  and  give 
their  principal  credit  in  his  account 
for  the  proceeds.     The  vendor  be- 
comes bankrupt.    An  action  of  trover 
for  the  cotton  is  commenced  against 
the   mortgagee   by  the   purchasers* 
assignees,  and  is  compromised  upon 
the  terms  of  the  purchasers'  assignees 
proving  against   the  estate   of  the 
vendor  for  the  amount  of  the  pro- 
ceeds, for  the  benefit  of  the  mort- 
gagee ;  the   latter   agreeing,  in   the 
event  of  no  dividend  being  paid  by 
a  certain  day,  that  judgment  for  the 
full  amount  of  the  proceeds  should  be 
entered  up  against  him  in  the  action. 
Proof  is  made  accordingly,  but  no 
dividend   paid,  and   the   mortgagee 
pays  the  full  amount  of  the  proceeds 
of  the  sale  to  the  purchasers'  assig- 
nees.    The  vendor's  assignees  then 
tender  a  proof  for  the  original  price 
of   the    cotton   against    the    estate 
of  the  purchasers. — Held,  that  the 
proof  ought  to  be  admitted  for  the 
full  amount.   Ex  parte  Molyneux,  121. 

SUMMONS. 
See  Particulars  of  Demand. 

SURETY. 

A  bond  was  entered  into  by  a 
principal  and  three  sureties.  The 
principal,  and  one  of  the  sureties, 
compounded  with  their  creditors, 
and  the  other  two  sureties  became 
bankrupt.  The  obligee  proved  the 
full  amount  of  his  debt  against  the 
separate  estates  of  the  two  bank- 
rupts, and  claimed  under  the  com- 
positions ;  and  by  these  means  re- 
ceived 20j.  in  the  pound,  but  the 
estate  of  the  compounding  surety 
paid  more  than  its  contributive  share. 
— Held,  that  that  estate  was  en- 
titled to  the  benefit  of  the  proof 
made    by   the  obligee   against    the 


648 


Fixtures, 


INDEX. 


Friendly  Society, 


FIAT. 

1.  Where  one  of  the  bankrupts  died 
before  the  adjudication  under  a  joint 
fiat,  the  fiat  was  ordered  to  be 
amended  by  omitting  his  name.  Ex 
parte  Hall,  SS2. 

%,  Description  of  a  bankrupt  as 
of  a  particular  parish  in  a  particular 
county,  held  sufficient,  although  the 
parish  was  partly  in  that  county  and 
partly  in  another,  and  the  bankrupt's 
shop  was  in  the  other,  the  affidavit 
being  produced  of  there  being  no 
other  person  of  the  same  name  and 
trade  in  the  parish.  Re  Woodhead, 
99. 

3.  A  bankrupt's  usual  place  of 
business  for  two  years  before  the 
bankruptcy  had  been  at  Hounslow, 
but  he  had  taken  for  his  family  a  house 
at  Durdham  Down,  near  Bristol, 
where  he  had  resided  for  some 
months  previous  to  his  bankruptcy, 
and  contracted  debts.  A  Bristol  fiat, 
describing  him  as  of  Durdham  Down 
and  naming  him  Clarke  instead  of 
Clark,  was  transferred  to  the  London 
Court,  to  which  a  fiat  with  a  correct 
description  had  been  issued,  and  the 
proofs  were  ordered  to  be  trans- 
ferred, the  Bristol  fiat  being  im- 
pounded.    Ex  parte  Burbidge,  256, 

4.  At  the  sitting  for  opening  the 
fiat  it  appeared  that  for  securing  the 
petitioning  creditor's  debt,  the  trader 
against  whom  the  6at  was  issued 
gave  him  a  promissory  note,  which 
there  were  grounds  for  believing  was 
forged.  No  prosecution  having  been 
instituted,  the  Commissioner  declined 
proceeding  with  the  fiat.  On  the 
petition  of  the  petitioning  creditor 
the  Court  ordered  the  fiat  to  be  trans- 
ferred to  another  Commissioner  and 
proceeded  with.  Ex  parte  Hind,  161. 

See  Annulling,  7,  8 ;  Office 
Fees,  4  ;  Procedendo  ;  Venue. 

FIXTURES. 

See  Mortgage,  1. 


FORGERY. 

See  Fiat,  4. 

FRAUD. 

See  Notice  ;  Statute  of  Frauds. 

FRAUDULENT  DEED. 
See  Composition  Deed,  2,  3,  4. 

FRAUDULENT  PREFERENCE. 

1.  A  trader  being  indebted  to  his 
bankers  gave  them  a  receipt  for  1000/. 
purporting  to  be  in  full  for  the  pur- 
chase of  the  furniture,  plate,  wines 
and  effects  in  his  house ;  but  no  pos- 
session was  given  of  the  goods  till  a 
year  afterwards,  when  the  trader's 
solicitor  applied  to  the  bankers  on 
his  behalf  for  a  loan  of  10,000/., 
stating  that  a  creditor  of  the  trader 
would  obtain  judgment,  on  which  he 
could  issue  execution,  but  that  if  this 
creditor  refused  to  give  the  trader 
time,  the  bankrupt  would  protect 
himself  and  his  other  creditors.  The 
day  after  this  communication,  and  in 
consequence  of  it,  the  bankers  sent 
a  man  to  take  possession,  which  was 
delivered  to  him  by  the  trader,  who 
on  the  same  day  filed  a  declaration 
of  insolvency,  and  sued  out  a  fiat 
against  himself. — Held,  that  the 
delivery  of  possession  was  not  a 
fraudulent  preference.  Ex  parte 
Majoribanks,  466. 

2,  Payment  of  a  debt  by  cheque 
may  be  a  fraudulent  preference. 

Where  such  payment  was  made 
without  pressure  after  a  resolution 
had  been  come  to  by  the  debtors  to 
suspend  payment  of  their  debts 
generally,  it  was  held  under  the  cir- 
cumstances of  the  case  a  fraudulent 
preference,  whether  the  debtors  con- 
templated actual  bankruptcy  or  not. 
Ex  parte  Simpson,  9. 

See  Annulling,  1  ;  Partners,  2. 

FRIENDLY  SOCIETY. 

The  rules  of  a  Friendly  Society 
provided  that  the  treasurer  retaining 
upwards   of  10/.  more  than  seven 
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days  after  he  was  required  to  pay  it 
over,  should  be  excluded  from  the 
society.  They  also  provided  that  a 
particular  firm  should  be  the  bankers 
of  the  society,  with  power  for  a 
general  meeting  to  appoint  other 
bankers. — Heldy  that  the  bankers 
for  the  time  being  were  not  officers 
so  as  upon  their  bankruptcy  to  en- 
title the  society  to  payment  in  full. 
Ex  parte  Harris,  162, 

GUARANTEE. 

In  a  continuing  limited  guarantee 
there  was  a  proviso  that  if  the  cre- 
ditors received  a  dividend  from  any 
estate  of  the  principal  debtor,  it 
should  not  be  taken  in  discharge  of 
the  guarantee,  but  that  the  creditor 
should  be  entitled  to  recover  on  the 
guarantee  to  the  full  extent  of  the 
limit,  notwithstanding  on  the  bank- 
ruptcy of  the  principal  debtors  'the 
creditors  proved,  and  before  receiv- 
ing any  dividend  obtained  payment 
from  the  guarantors  to  the  full  ex- 
tent of  the  limit. — Heldt  that  the 
guarantors  were  not  entitled  to  stand 
in  the  place  of  the  creditors  as  to  so 
much  of  the  proof  as  was  equal  to 
their  payment.     Ex  parte  Miles,  623. 

HUSBAND  AND  WIFE. 

See  Proof,  3. 

INJUNCTION. 

A  creditor  whohas  proved,  restrained 
from  proceeding  for  the  same  demand 
in  the  County  Court,  although  there 
is  no  dividend.   Ex  parte  Flower,  503. 

See  Assignees,  3 ;  Commitment, 
3  ;  Jurisdiction,  2,  3. 

ILLEGAL  DEBT. 

See  Shares. 

INSOLVENCY. 

See  Jurisdiction,  4. 

INSOLVENT    DEBTORS  ACT. 
See  Annulling,  5, 


INSURANCE. 

See    Partners,  1. 

JOINT  DEBT. 
See  Statute  of  Frauds. 

JOINT  ESTATE. 
See  Partners,  3,  5,  6,  7 ;  Proof,  5. 

JOINT    AND    SEPARATE 
ESTATE. 

See  Partners,  3,  5,6,  7 ;  Proof,  5. 

JURISDICTION. 

1.  Qucere,  whether  a  commitment 
by  the  Court  of  Review  for  contempt 
can  be  the  subject  of  an  appeal.  Ex 
parte  Van  Sandau,  55, 

2.  One  judge  of  the  Court  of  Re- 
view, sitting  as  the  Court,  may  com- 
mit for  contempt. 

In  an  action  for  the  imprisonment 
under  the  commitment,  the  order  is 
pleaded  and  the  plaintiff  demurs. — 
Held,  that  an  injunction  ought  not  to 
issue,  limiting  the  plaintiff  as  to  the 
particulars,  in  respect  of  which  he 
might,  on  such  demurer,  question  the 
validity  of  the  order.  Ex  parte  Fan 
Sandau,  55. 

8.  The  Court  of  Review  has  juris- 
diction to  restrain  a  party  committed 
by  it  for  contempt,  from  questioning 
in  an  action  at  law  the  regularity, 
propriety,  or  form  of  the  order  of 
committal.     Ex  parte  Turner,  SO. 

4.  On  an  application  by  an  insol- 
vent for  a  final  order,  under  7  &  8 
Fict.  c.  96,  s.  6,  the  Commissioner 
remanded  the  insolvent  (who  had 
previously  been  discharged  under  the 
act),  on  the  ground  of  his  having 
recently  petitioned  the  Insolvent 
Debtors  Court,  and  that  proceedings 
were  pending  there. — Held,  that  there 
was  no  appeal  to  the  Court  of  Re- 
view from  this  order.  Ex  parte 
Newlands,  150, 

See  Appeal  ;  Production. 
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LIEN. 

A  debt  due  from  a  devisee  to  a 
testator  does  not  constitute  any  lien 
upon  the  devised  estate.  Ex  parte 
Barf,  613. 

iS'ec Covenant;  Notice;  Particu- 
lars OF  Demand;  Partners,  1  ; 
Production  ;  Reputed  Ownershif, 
2,  4. 

LIMITATIONS. 

See  Solicitor,  4. 

LUNATIC. 

See  Act  op  Bankruptcy,  2  ; 
Proof,  4. 

MARKET  GARDENER. 

See  Trading,  2. 

MARSHALLING. 

A  landlord  distrained  upon  goods 
of  his  tenant,  and  sold  part  of  them, 
which  were  subject  to  a  mortgage. 
The  tenant  became  bankrupt. — Held, 
that  the  mortgagee  was  entitled  to 
stand  in  the  place  of  the  landlord, 
and  to  be  paid  the  amount  of  bis 
mortgage  debt  out  of  the  proceeds  of 
the  goods  taken  under  the  distress, 
which  were  not  comprised  in  his 
security.     Ex  parte  Stephenson,  586. 

MASTER. 

See  Solicitor,  7. 

MEMORANDUM. 

iSec  Mortgage,  7. 

MISTAKE. 

See  Mortgage^  2. 

MORTGAGE. 

1.  A  lessee  annexed  tenant's  fix- 
tures, and  then  deposited  the  lease, 
by  way  of  mortgage,  with  a  memo- 
randum, not  noticing  the  fixtures. — 
Held,  on  his  becoming  bankrupt, 
that  the  security  extended  to  the 
fixtures.     Ex  parte  Tagart,  5Sl, 

2.  When  all  parties  acted  under 
an  impression  that  a  security  was 


for  the  whole  amount  of  a  debt,  and 
twenty-one  years  had  elapsed  since 
the  security  was  given,  but  no  evi- 
dence could  be  produced  of  any 
contract,  except  one  for  security  to  a 
limited  amount,  which  was  exceeded 
by  the  amount  received  by  the  cre- 
ditor upon  his  security  : — Held,  that 
the  creditor  ought  not  to  be  called 
upon  to  refund.  Ex  parte  FolUit, 
212. 

3.  Where  a  legal  mortgagee  had 
obtained  the  Commissioner's  order 
for  sale  of  the  property  comprised 
in  the  security,  and  part  of  the  pro- 
perty had  been  sold,  and  the  proceeds 
applied  in  reduction  of  the  debt,  and 
the  remainder  of  the  property  proved 
unsaleable,  the  mortgagee  was  per- 
mitted to  give  up  the  unsold  pro- 
perty, and  prove  for  the  unpaid 
portion  of  his  debt.  Ex  parte  Greaves, 
119. 

4.  Form  of  order  on  petition  of 
equitable  submortgagee.  Ex  parte 
Powell,  405. 

5.  Form  of  order  upon  a  peti- 
tion of  an  equitable  mortgagee,  who 
was  sole  creditor's  assignee.  Ex 
parte  Youngs  146. 

6.  Where,  upon  an  equitable 
mortgagee's  petition  the  mortgagee 
and  the  creditors'  assignees  appeared 
by  the  same  solicitor,  the  Court  or- 
dered the  sale  to  be  conducted  astlie 
Commissioner  should  think  fit, having 
regard  to  this  circumstance ;  and  the 
official  assignee  was  allowed  his 
costs  of  appearing  separately.  Ex 
parte  Bromage,  $75, 

7.  A  trader  deposits  policies  of 
assurance  with  his  bankers  to 
secure  the  floating  balance  due  from 
him,  and  signs  a  memorandum  of  the 
object  of  the  deposit,  of  which  notice 
is  given  to  the  insurance  office; 
afterwards  he  takes  a  partner,  and 
the  policies  remain,  and  are  treated 
as  a  security  for  the  floating  balance 
due  from  the  firm,  but  of  this  change 
in  the  object  of  the  security  no  me- 
morandum is  signed,  nor  is  any  no- 
tice given  to  the  office.    On  the  firm 
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becoming  bankrupt — Hdd^  that  the 
bankers  were  entitled  to  the  usual 
order,  as  in  the  case  of  an  equitable 
mortgagee  without  a  written  memo- 
randum.    Ex  parte  Bamettf  194i. 

See  Marshalling  ;  Notice  ;  Re- 
puted Ownership,  1,  2,  4. 

NOTICE. 

The  owner  of  a  public  house 
agreed  to  grant  a  lease  of  it,  at  a 
premium.  The  intended  lessee  de- 
posited the  agreement  with  M.  &  Co., 
brewers,  to  secure  repayment  of  an 
advance.  The  lease  was  executed, 
and  was  deposited  by  the  lessee  with 
the  landlord*s  solicitor,  to  secure  the 
premium.  The  lessee  obtained  it 
from  them  for  the  purpose,  as  he 
alleged,  of  producing  it  to  the  ma- 
gistrates, to  enable  him  to  procure 
a  licence.  He  undertook  to  return 
it  forthwith  ;  but  instead  of  doing  so, 
he  instructed  an  auctioneer  to  obtain 
an  advance  upon  it  from  other 
brewers,  R,  &  Co.  The  auctioneer 
produced  to  R.  &  Co.'s  agent  an 
order  from  the  lessee  for  the  de- 
livery of  the  lease  to  R,  &  Co., 
noticing  that  the  advance  was  for 
the  purpose  of  enabling  the  lessee  to 
pay  M,  &  Co.  The  agent  objected 
to  recognise  this  memorandum,  and 
inquired  whether  the  lessee  owed 
anything  to  M,  &  Co.  He  was  in- 
formed by  the  auctioneer  and  the 
lessee  that  there  was  nothing  due  to 
M,  &  Co.,  except  for  goods  supplied. 
He  had  previously  obtained  from  the 
lessee  himself  an  order  for  the  de- 
livery of  the  lease,  not  mentioning 
M,  &  Co.  at  all ;  and  he  obtained 
the  lease  on  delivering  the  order. 
R.  &  Co.  advanced  money  on  the 
deposit.  On  the  lessee  becoming 
bankrupt — Heldy  that  the  security  of 
M.  &  Co.  must  be  postponed  to  those 
of  the  landlord,  and  of  M,  &  Co., 
although  there  had  been  a  demise  of 
the  legal  estate  on  trusts,  extending 
to  the  debt  of  R,  &  Co.,  and  not  to 
the  prior  equities.  Ex  parte  Rcid, 
COO. 


See  Reputed  Ownership,  1,  2. 

OFFICE  FEES. 

1.  On  a  petition  to  annul  a  fia^ 
with  consent  of  creditors,  the  Com- 
missioner declined  to  certify  the 
consent  without  payment  of  the 
office  fees  of  1 0/.  and  20L  Assignees 
had  been  chosen,  but  it  was  stated 
that  there  were  not,  and  were  not 
likely  to  be,  any  assets.  The  Court 
requested  the  Commissioner  to  certify 
his  opinion  whether  there  were  any 
available  assets.    Ex  parte  Davis,  267. 

2.  Where  a  bankrupt  sued  out  a 
fiat  against  himself,  which  was  an- 
nulled, and  no  creditors'  assignees 
had  been  chosen,  the  office  fees  of 
20/.  and  10/.  paid  by  him  into  the 
bank  were  ordered  to  be  returned. 
Ex  parte  Reynolds,  S73» 

3.  Where  a  bankrupt  sued  out  a 
fiat  against  himself,  and  only  one 
creditor  proved,  and  assignees  were 
chosen  ;  but  there  were  no  assets, 
and  the  office  fees  of  10/.  and  20L 
had  not  been  paid,  the  Court  refused 
to  dispense  wit))  the  usual  certificate 
of  the  Commissioner,  on  an  applica- 
tion to  annul  with  the  consent  of  the 
creditor.     Ex  parte  Nicholfs,  S3l. 

4.  On  a  petition  of  the  bankrupt, 
with  the  consent  of  all  the  creditors, 
who  had  proved  to  annul  the  fiat, 
the  Commissioner  refused  to  sign  the 
requisite  certificate,  unless  the  fees 
of  20/.  and  10/.,  payable  under  1  & 
2  Will.  4,  c.  56,  ss.  46  and  55,  were 
paid.  There  were  no  assets.  The 
fiat  was  ordered  to  be  annulled,  on 
the  registrar  being  satisfied  of  the 
concurrence  of  the  creditor.  Ex 
parte  Diamond,  \43, 

5.  A  meeting  and  an  adjourned 
meeting  are  held  for  the  choice  of 
assignees,  but  none  are  chosen.-— 
Held,  that  the  payment  of  1/.,  directed 
by  1  &  2  mil.  4,  c.  56,  s.  53,  to  be 
made  for  every  sitting  other  than  any 
sitting  for  the  choice  of  assignees, 
&c.,  was  not  due  on  either  of  the 
above  sittings. 

On  the   bankrupt  petitioning  to 
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annul  the  fiat,  with  the  consent  of 
the  creditors,  and  the  Commissioners 
refusing  to  sign  the  usual  certificate 
until  the  above  fees,  and  the  fees  of 
20/.  and  10/.,  payable  under  the 
same  act  (ss.  46  and  55),  were  paid, 
— Seld,  that  the  fiat  ought  to  be 
annulled,  on  payment,  out  of  the 
fund  realised,  of  the  expenses,  and  a 
proper  remuneration  of  the  official 
assignee,  to  be  ascertained  by  the 
Commissioner.    Ex  parte  Miller ^  1 44. 

6.  Where  the  sums  of  207.  and 
10/.,  directed  to  be  paid  by  1  &  2 
Will.  4,  c.  56,  ss.  46  and  50,  had 
been  paid  out  of  an  estate  which  was 
insufficient  to  pay  those  sums,  and 
the  petitioning  creditors'  costs  up  to 
the  choice,  the  Lord  Chancellor  re- 
fused to  order  the  payments  to  be 
refunded  to  the  petitioning  creditors. 
Ex  parte  Hopkins,  204. 

7.  Where  an  official  assignee  had 
been  appointed,  but  although  three 
meetings  had  been  advertised  for  the 
choice  of  assignees,  no  creditor  at- 
tended, and  the  bankrupt  passed  his 
last  examination, — Held,  that  the 
bill  of  the  solicitor  to  the  petitioning 
creditor  was  payable  out  of  the  assets 
realised,  although  there  would  not 
then  remain  any  fund  to  pay  the  10/. 
and  20/.,  made  payable  by  the  1  &  2 
fVUL  4,  c.  56,  ss.  46  and  55,  the 
bankrupt  having  obtained  his  certifi- 
cate, and  an  affidavit  being  made  of 
there  being  no  probability  that  any 
creditor  would  come  in  and  prove. 
Ex  parte  Teague,  140. 

8.  Where  under  a  fiat,  sued  out 
by  the  bankrupt  himself,  three  meet- 
ings had  been  advertised  for  the 
choice  of  assignees,  but  none  had 
been  chosen  ;  and  at  the  last  of  the 
meetings  the  choice  was  adjourned 
sine  die, — Held,  that  the  bill  of  costs 
of  the  bankrupt's  solicitor^  amount- 
ing to  36/.  Is,  6d,,  was  payable  out 
of  the  assets  in  hand,  amounting  to 
STL  lis.  Id.  afler  payment  of  the 
messenger's  costs  (the  official  as- 
signee waiving  remuneration),  with- 
out any  reservation  being  made  in 


respect  of  the  office  fees  of  20/.  and 
10/.     Ex  parte  Patterson,  158. 

See  Costs,  4,  5 ;  Solicitor,  5. 

OFFICIAL  ASSIGNEE. 

1.  Where,  by  mistake,  one  of  the 
debts  proved  was  omitted  in  the 
dividend  list,  and  the  fund  was  dis- 
tributed,— Held,  that  the  official  as- 
signee and  the  solicitor  to  the  fiat 
were  personally  liable  to  pay  the  cre- 
ditor the  amount  wjiich  he  would 
have  received  had  his  debt  been  in- 
serted in  the  list.  Ex  parte  Hall, 
555. 

2.  In  the  case  of  a  defaulting  offi« 
cial  assignee,  the  Court  ordered  that 
no  sum  should  be  paid  in  respect  of 
monies  due  to  him  in  any  bankruptcy, 
until  he  had  made  good  all  the 
amounts  due  from  him  in  other 
bankruptcies.  Ex  parte  Grabam, 
321. 

See  Office  Fees,  5. 

OPENING  BIDDINGS. 

A  mortgagee  of  West  India  estates, 
sold  under  a  fiat,  had  obtained  an 
order  to  bid,  and  was  the  only  bidder 
for  them.  They  were  sold  subject  to 
other  large  incumbrances,the  particu- 
lars of  which  were  not  at  the  time  fully 
ascertained.  On  a  petition  to  open 
the  biddings,  offering  more  than 
twice  the  amount,  at  which  the  equity 
of  redemption  had  been  knocked 
down,  and  payment  of  the  former 
bidder*s  costs, — Held  &  proper  case 
for  such  an  order,  upon  terms  similar 
to  those  adopted  in  Chancery. 

Quasre,  whether  the  practice  in 
Chancery  generally,  as  to  opening 
biddings,  ought  to  be  adopted  in 
bankruptcy.    Ex  parte  Lee,  628. 

ORDER. 

1.  Where  such  an  order  recites 
the  petition  on  which  it  is  made,  and 
refers  to  a  printed  paper  as  being  set 
out  in  the  schedule  to  the  petition, 
and  then  recites  that  the  schedule  to 
the  petition    is    in   the  words  and 
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figures  following,  and  sets  out  the 
printed  paper,  and  then  orders  the 
party  to  be  committed  for  his  con- 
tempt in  printing  and  publishing  the 
aforesaid  printed  paper  so  set  out 
as  aforesaid  in  the  said  schedule  to 
the  said  petition, — qv^ere,  whether 
the  order  contains  a  sufficient  adjudi- 
cation that  a  contempt  has  been  com- 
mitted ? 

.  The  circulation  of  a  libel  on  a 
Court,  relating  to  a  matter  disposed 
of  by  an  order  still  in  minutes,  is  a 
contempt  for  which  the  Court  may 
commit.     Ex  parte  Van  Sandau,  55 » 

See  CoMMITHENTi  2f  S, 

PAROL. 

See  Statute  of  Frauds. 

PARTICULARS  OF  DEMAND. 

An  affidavit  of  debt  filed  as  the 
foundation  of  an  act  of  bankruptcy, 
stated  the  demand  to  be  for  goods 
sold  and  delivered  ;  but  by  the  par- 
ticulars of  demand,  the  greater  por- 
tion of  the  debt  was  stated  merely  as 
due  on  bills  of  exchange,  which, 
however,  it  afterwards  turned  out, 
were  given  in  respect  of  goods  sold 
and  delivered. — Heldt  that  the  pro- 
ceeding was  irregular,  and  an  insuffi- 
cient foundation  for  an  act  of  bank- 
ruptcy. 

The  debtor,  on  being  served  with 
the  summons,  called  on  the  creditor's 
solicitor,  and  saw  his  clerk,  at  whose 
instance  the  debtor  signed  a  memo- 
randum, promising  to  pay  at  a  certain 
time,  or  that  if  he  did  not  the  credi- 
tor might  proceed  on  the  summons. 
The  debtor  was  attended  by  no  soli- 
citor on  his  behalf,  and  was  not  aware 
of  the  irregularity  in  the  proceedings. 
— Heidf  that  neither  the  signature  of 
the  memorandum  nor  his  failure  to 
attend  the  summons,  prevented  his 
impeaching  the  regularity  of  the  pro- 
ceedings, but  that  the  nat  ought  to 
be  annulled,  with  costs. 

Qucere^  whether  it  can  be  made 
part  of  the  order,  that  the  creditor 


should  set  off  his  debt  against  the 
costs,  and  whether  any  consideration 
of  the  lien  of  the  debtor's  solicitor 
would  prevent  such  an  order  being 
made  ?     Ex  parte  Greenstock,  230. 

PARTIES. 

See  Trustee^  1,  2. 

PARTNERS. 

1.  One  of  two  partners  procured 
the  discount  of  a  promissory  note  of 
the  firm,  on  an  agreement  for  a  mort- 
gage of  shares  belonging  to  the  firm 
in  certain  ships  and  their  freight,  and 
of  the  policies  of  insurance  effected 
by  the  firm  on  the  shares.  A  mort- 
gage deed  was  prepared,  purporting 
to  be  made  by  both  partners,  but 
was  only  executed  by  the  one.  At 
the  time  of  the  execution  of  the  deed 
one  of  the  ships  was  lost,  but  this 
fact  was  then  not  known  to  the 
parties. — Held,  that  the  security  was 
binding  on  the  firm,  notwithstanding 
the  execution  of  the  deed  by  one 
partner  only,  and  passed  the  insur- 
ance money,  although  the  deed  was 
not  registered  according  to  the  ship- 
ping acts. 

Qucere,  whether  insurance  brokers 
have  a  lien  on  a  policy  effected  by 
them  for  the  general  balance  due 
from  their  principal  ?  Ex  parte  Bo- 
sanquetf  432. 

2.  On  a  dissolution  of  partnership 
the  retiring  gives  to  the  continuing 
partner  a  bond  for  a  sum  payable  by 
instalments ;  and  after  one  instalment 
is  paid,  it  is  agreed  that  the  bond 
shall  be  cancelled  on  the  obligor 
giving  fresh  bonds  for  sums  amount- 
ing to  the  sum  then  due,  such  new 
bond  being  executed  to  obligees 
nominated  by  the  retired  partner. 
At  the  time  of  executing  the  new 
bonds,  the  obligor  is  under  some 
degree  of  pecuniary  pressure,  but 
does  not  contemplate  bankruptcy  or 
insolvency.  Afterwards  he  becomes 
bankrupt.  —  Held,  that  the  new 
obligees  were  entitled  to  prove 
against  his  estate,  and  that  the  want 
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of  any  satisfaction  of  the  dissolution 
of  partner  ship,  or  of  any  change  in 
the  style  of  the  firm,  or  of  any  con- 
sideration between  the  new  and  old 
obligees,  or  between  the  obligor  and 
the  new  obligees,  would  make  no 
difference.     Re  Todd,  87. 

3.  R,  M.,  who  carries  on  business 
in  partnership  with  J.  C,  /.  P,  and 
T.  5.  as  bankers,  signs  one  of  the 
notes  of  the  bank  in  this  form, — "  I 
promise  to  pay,  &c.,  for  J.  C,  H.  M,, 
J,  P.,  and  T,  8.  R.  M.**  On  the 
firm  becoming  bankrupt — Held,  that 
the  holders  could  not  prove  on  this 
note  against  the  separate  estate  of 
R.  M.     Re  Clarke,  153. 

4.  Three  partners  of  a  firm  of  six 
carried  on  a  distinct  trade  in  partner- 
ship, and  indorsed  a  promissory  note 
made  by  the  six,  which  was  dis- 
counted by  a  person  who  believed  at 
the  time,  from  general  reputation, 
that  the  three  were  partners  in  the 
aggregate  firm,  but  that  the  firms 
were  distinct. — Held,  not  a  case  for 
double  proof;  and  sernble,  that,  ac- 
cording to  the  principle  of  Ex  parte 
Moult,  the  same  decision  would  have 
been  given  independent  of  the  dis- 
counter's belief  as  to  the  composition 
of  the  firms.     Ex  parte  Hinton,  550. 

5.  Two  partners  trade  under  the 
name  of  one  of  them  only,  and  upon 
a  dissolution  that  one  continues  the 
business,  the  other  retiring ;  but  no 
apparent  change  takes  place  in  the 
firm.  By  the  agreement  on  the  dis- 
solution the  stoc^  in  trade  belongs  to 
the  continuing  partner,  who  after- 
wards becomes  bankrupt.  The  stock 
in  trade  is  sold  by  his  assignees,  as 
his  separate  property,  and  the  retired 
partner,  though  cognizant  of  the  fact, 
makes  no  objection  or  claim  on  the 
retired  partner  becoming  bankrupt. 
— Held,  that  the  stock  in  trade  was 
not  in  the  reputed  ownership  of  the 
two,  but  ought  to  be  administered  as 
the  separate  estate  of  the  continuing 
partner.     Ex  parte  Wood,  1 34. 

6.  Where  a  partner  gives  a  sepa- 
rate security  for  a  joint  debt,  and 


becomes  bankrupt^  the  other  partners 
remaining  solvent,  the  creditors  may 
have,  under  the  separate  fiat,  the 
usual  order  for  sale,  but  can  only 
have  liberty  to  prove  for  the  defi- 
ciency against  the  joint  estate.  Ex 
parte  The  Leicestershire  Banking  Co., 
292. 

7.  A  wine  merchant,  carrying  on 
business  under  the  firm  of /.  A.&Co., 
announced  by  a  circular  that  he  had 
taken  his  nephew  into  partnership. 
The  business  was  thenceforth  carried 
on  under  the  style  of  J.  R,  Son  &:  Co., 
but  as  between  the  uncle  and  nephew, 
the  latter  received  a  salary  only,  and 
did  not  participate  in  the  capital 
profits  or  losses  of  the  concern.  On 
both  becoming  bankrupt — Held,  that 
a  creditor  who  supplied  goods  to  the 
firm  might  prove  against  the  sepa- 
rate estate  of  the  uncle. 

Part  of  the  stock  in  trade  con- 
sisted of  wines  in  the  docks,  which 
the  uncle,  on  announcing  the  part- 
nership, directed  the  Dock  Company 
to  deliver  to  the  order  of  the  new 
firm. — Held,  that  these  wines  were 
in  the  reputed  ownership  of  the  two, 
and  ought  to  be  administered  as 
joint  estate. 

Other  property  consisted  of  wines 
in  the  hands  of  a  lien  creditor  of 
the  uncle,  and  after  the  announce- 
ment of  the  partnership,  some  of  the 
wines  were  withdrawn  and  replaced 
by  others  in  the  name  of  the  new 
firm. — Held,  that  the  possession  of 
the  lien  creditor  did  not  prevent  the 
application  of  the  72nd  section,  but 
that  those  wines  also  should,  subject 
to  the  lien,  be  administered  as  joint 
estate. 

Where  a  larse  number  of  cre- 
ditors had  a  right  of  election  to 
prove  against  the  joint  or  separate 
estate,  and  the  estates  were  not  so 
ascertained  as  to  enable  the  creditors 
to  elect,  a  temporary  order  was  made 
that  no  larger  dividend  should  be 
declared  of  the  one  than  of  the 
other  estate.  Ex  parte  Arhomn, 
359. 
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See  Breach  op  Trust,  2,  3 ; 
Proof,  5  ;  Statute  of  Frauds. 

PAYMENT  IN  FULL. 
See  Clerk  ;  Friendly  Society,  1  • 

PETITION. 

See  Annulling,  8  ;  Appeal,  1 ; 
Trustee,  1,  2, 

PETITIONING  CREDITOR. 

Public  officer  of  a  corporation 
permitted  to  make  the  docket  affi- 
davit, where  the  corporation  is  the 
petitioning  creditor.  Ex  parte  Col" 
ims,  381. 

See  Office  Fees,  6,  7;  Solici- 
tor, 5, 

POLICY. 

See  Reputed  Ownership,  1. 

POST  OBIT. 

See  Proof. 

PRACTICE. 

See  Appeal  ;  Bankrupt,  3  ;  Com- 
mitment, 2  ;  Evidence,  1 ;  Parti- 
culars OF  Demand  ;  Trustee,  2. 

PREFERENCE. 

See  Fraudulent  Preference,  2. 

PROCEDENDO. 

A  procedendo  ordered  to  issue 
where  a  commission  had  been  super- 
seded three  years  previously  by  con- 
sent of  the  creditors,  on  the  ground 
that  the  bankrupt  had  not  disclosed 
the  fact  of  his  being  entitled  to  shares 
in  a  waterworks  company,  his  defence 
being  that  the  shares  were  subject  to 
a  mortgage  for  more  than  their 
value,  but  which  mortgage  turned 
out  to  be  invalid  for  want  of  notice 
to  the  company.  Ex  parte  Lcno- 
rence,  269. 

PROCEEDINGS. 

Proceedings  ordered  to  be  de- 
livered to  the  bankrupt's  solicitor  to 
be  proved  in  a  Chancery  suit,  the 
solicitor  and  his  agents  (who  were 
solicitors  of  the  Court)  undertaking 


to  return  them  in  a  month.  Ex  parte 
Jones,  28. 

PRODUCTION. 

The  right  of  assignees  to  inspect 
or  take  a  copy  of  a  title  deed  of  the 
bankrupt's  property  in  the  hands  of 
his  solicitor,  is  no  higher  than  the 
right  of  the  bankrupt  himself,  and 
therefore  where  the  assignees  peti- 
tioned that  the  solicitor  might  pro- 
duce or  give  an  attested  copy  of  such 
a  document,  on  being  paid  only  the 
portion  of  his  costs  relating  thereto, 
and  the  costs  of  the  production  or 
copy,  the  petition  was  dismissed 
with  costs.  Ex  parte  Underwood, 
190. 

PROOF. 

1.  Where  the  condition  of  a  post 
obit  bond,  given  by  way  of  ante- 
nuptial settlement,  had  been  broken, 
proof  was  ordered  to  be  admitted  for 
the  whole  amount  secured.  Ex 
parte  Griffiths,  597. 

2.  Where  a  bill  of  exchange  was 
dishonoured  by  the  acceptor,  and 
actions  were  brought  by  the  holder 
against  the  drawer  as  well  as  the 
acceptor,  and  the  former  became 
bankrupt,  after  judgment  signed,  and 
a  reference  to  the  master  to  see  what 
was  due,  and  to  tax  costs;  and 
afterwards  the  acceptor  paid  the 
amount  due  on  the  bill : — Held,  that 
the  owner  could  prove  for  the  costs. 
Ex  parte  Cocks,  446. 

3.  Where  a  husband  sued  his  wife 
in  an  Ecclesiastical  Court  for  a  di- 
vorce, on  the  ground  of  adultery, 
and  before  any  monition  of  costs, 
taxation,  or  any  bill  of  costs  por- 
rected,  or  any  decree,  order,  or  sen- 
tence, the  husband  became  bank- 
rupt, and  discontinued  the  suit: — 
Held,  that  the  wife's  proctor  might 
prove  against  the  husband's  estate 
for  the  amount  of  his  bill  of  costs. 
The  whole  of  the  costs  of  executing 
a  commission  to  examine  witnesses 
sued  previously  to,  but  closed  after 
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the  act  of  bankruptcy,  held  to  be 
proveable.     Ex  parte  Moore,  173. 

4.  Mother  of  creditor  of  weak 
intellect  permitted,  on  her  applica- 
tion ex  parte,  to  prove  on  his  behalf. 
Ex  parte  Oxtohy,  453. 

5.  A  testatrix  bequeathed  3000/. 
to  two  trustees,  upon  trust  to  invest 
it  in  the  funds  or  on  real  securities, 
or  to  lend  it  to  the  house  of  H.  &  Co., 
by  whatever  firm  the  same  might  be 
called,  at  interest,  with  power  to  vary 
the  securities  for  others  of  a  like 
nature.  The  house  of  H,  &  Co. 
then  consisted  of  the  two  trustees 
and  two  other  partners.  One  of  the 
trustees  died,  and  successive  changes 
took  place  in  the  firm,  which  ulti- 
mately consisted  of  the  surviving 
trustee  and  a  new  partner,  who  had 
notice  of  the  trust.  At  the  death  of 
the  testatrix  the  then  firm  owed  to 
her  estate  more  than  3000/.,  and  that 
amount,  less  the  legacy  duty^  was 
suffered  to  remain  due  from  them  at 
interest,  and  was  on  the  successive 
changes  of  the  firm  carried  over  to 
the  credit  of  the  trustee  as  due  from 
the  new  firm ;  and  on  the  last  change 
the  surviving  trustee  took  from  his 
partner  and  himself  a  promissory 
note  for  the  amount,  payable  six 
months  after  notice.  On  the  firm 
becoming  bankrupt — Held,  that  a 
breach  of  trust  had  been  committed, 
and  that  there  was  a  right  of  proof 
against  each  separate  estate.  Ex 
parte  Poulson,  79. 

See  Assignees,  1 ;  Bill  of  Ex- 
change, 1 ;  Breach  of  Trust,  1 
2,  3  ;  Contingent  Debt,  1,2; 
Dividend  ;  Fiat,  4 ;  Guaran- 
tee ;  Injunction  ;  Mortgage,  3 ; 
Partners,  2,  3,  4  ;  Shares  ;  Stop- 
page IN  Transitu,  1,  2;  Surety. 

PROTECTION. 

A  trader  debtor  being  summoned, 
entered  into  a  bond  with  sureties, 
conditioned  for  payment  of  the 
debt,  or  the  surrender  of  the  debtor 
in  execution.      'J  he    creditors   re- 


covered judgment,  and  a  fiat  was  is- 
sued, at  the  instance  of  another  cre- 
ditor, against  the  debtor,  who  ob- 
tained his  protection  under  it,  and 
tliten  surrendered  in  discharge  of  his 
sureties  in  the  bond. — Held,  that  the 
protection  did  not  entitle  him  to  be 
released  from  the  custody  to  which 
he  had  voluntarily  surrendered  him- 
self.    Ex  parte  Oldaker,  591. 

PUBLIC  COMPANY. 

1 .  Form  of  order  in  Chancery  under 
the  act  7  &  8  Vict.  c.  110,  s.  20,  for 
winding  up  the  affairs  of  a  bank- 
rupt Joint  Stock  Company.  Re  The 
Forth  Marine  Insurance  Company, 
335. 

2.  Form  of  order  for  director  of 
company,  become  bankrupt  under  7 
&  8  Vict.  c.  Ill,  to  surrender  after 
time  limited  for  that  purpose.  Ex 
parte  Barber,  381. 

3.  Directors  of  a  company  ordered 
by  the  Commissioner  to  prepare  the 
balance  sheet,  in  pursuance  of  7  &  8 
Vict.  c.  1 1 1 ,  on  the  company  being 
declared  bankrupt  under  that  act, 
may  petition  to  annul  the  fiat  with- 
out alleging  that  they  are  share- 
holders. On  such  a  petition  it  is 
necessary  to  serve  some  party  who 
may  represent  the  directors  and 
shareholders  (if  any)  who  desire  the 
fiat  to  stand,  although  the  company 
has  been  dissolved  under  8  &  9  Vict, 
c.  28,  for  upwards  of  three  months, 
and  the  fiat  is  sued  out  by  parties  in 
the  character  of  creditors.  The  7 
&  8  Vict,  c.  Ill,  s.  4,  providing  that 
a  copy  of  the  declaration  and  minute 
therein  mentioned  shall  be  received 
as  evidence,  and  that  no  further  evi- 
dence shall  be  required  of  the  act  of 
bankruptcy  mentioned  in  the  clause, 
does  not  preclude  a  party  disputing 
the  bankruptcy  from  shewing  that 
the  declaration  and  the  resolution 
were  unauthorized  by  the  subscribers' 
agreement. 

A  clause  in  the  subscribers'  agree- 
ment empowering  the  majority  at  any 
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meeting  of  not  less  than  five  directors 
to  bind  the  rest  and  the  company, 
does  not  authorize  a  meeting  of  three 
to  do  so,  although  they  are  unani- 
mous and  the  other  directors  are 
summoned  and  fail  to  attend.  Ex 
parte  Morrison^  539. 

See  Petitioning  Creditor  ;  Re- 
puted Ownership,  3. 

PUBLIC  POLICY. 

See  Commissioner  of  Bankrupt, 
1,  2;  Shares. 

REFUNDING. 

See  Mortgage,    2, 

REPUTED  OWNERSHIP. 

1.  A  mortgagee  of  a  policy  of  as- 
surance deposits  it  by  way  of  sub- 
mortgage, and  gives  notice  of  the 
sub-mortgage  to  the  insurance  of- 
fice, but  not  to  the  original  mort- 
gagor.— Held,  that  this  was  sufficient 
to  take  the  policy  out  of  the  reputed 
ownership  of  the  mortgagee. 

A  bond  which  is  executed  to  se- 
cure the  payment  of  bills  of  ex- 
change, is  mortgaged  together  with 
the  bills  which  are  endorsed.  After- 
wards the  mortgagor  deposits  the 
bonds  and  the  bills  by  way  of  sub- 
mortgage and  becomes  bankrupt,  no 
notice  of  the  submortgage  having 
•  been  given  to  the  obligor. — Heldt 
that  the  submortgage  was  good 
against  the  assignees. 

Deposit  by  way  of  mortgage  of  a 
land  order  of  the  New  Zealand 
Company — Held  to  be  good,  with- 
out notice  being  given  to  the  company 
of  the  deposit.  Ex  parte  Barnett,  194. 

2.  Submortgagees  of  shipments 
at  Ceylon  and  Hong  Kong,  sent 
thither,  directed  to  the  parties  in  pos- 
session, notices  of  their  security  by 
the  next  direct  mail,  there  being 
another  and  earlier  mail  by  a  dif- 
ferent rout,  by  which  the  notices 
might  possibly  have  sooner  reached 
their  destination ;  before,  however, 
this  could  have  taken  place,  by  either 
mode  of  transmission,  the  submort- 


gagors became  bankrupt. — Held,  that 
the  notice  was  sufficient  to  take  the 
goods  out  of  their  reputed  ownership. 
A  man  may  give  a  valid  security 
on  merchandize  at  sea  belonging  to 
him,  although  at  the  time  he  is  igno- 
rant of  the  particulars  of  which  it  con- 
sists.    Ex  parte  KeUall,  352. 

3.  Shares  in  a  waterworks  company 
held  subject  to  the  law  of  reputed 
ownership,  the  company's  act  of  par- 
liament declaring  them  to  be  personal 
property.     Ex  parte  Lawrence,  269. 

4.  Oil  merchants  give  a  lien  on 
oil  belonging  to  them  in  the  hands 
of  other  persons  to  a  creditor,  who, 
trusting  to  an  incorrect  representa- 
tion of  the  oil  merchants,  delays 
taking  possession  or  giving  notice 
of  lien,  and  the  merchants  repossess 
themselves  of  the  oil,  mix  it  with 
their  general  stock  and  become  bank- 
rupt.— Held,  that  the  lien  was  good, 
and  that  the  oil  was  not  in  the  order 
and  disposition  of  the  bankrupts 
with  the  consent  of  the  true  owner. 
Ex  parte  Bell,  577. 

5.  Qucere,  as  to  the  effect  of  a  joint 
possession  of  the  servants  of  the 
bankrupt  and  of  the  owner  of  goods 
as  to  reputed  ownership  ?  Ex  parte 
MajoribankSf  466. 

See  Composition  Deed,  3  ;  Part- 
ners, 5,  7. 

SALE. 
See  Opening  Biddings. 

SECURITY. 

See  Reputed  Ownership,  2. 

SEPARATE  DEBT. 

See  Statute  of  Frauds. 

SEPARATE  ESTATE. 

See  Partners,  3,  5,  6,  7  ;  Proof,  5. 

SERVICE. 

See  Costs,  4. 

SET  OFF. 

See  Lien  ;  Particulars  of 
Demand. 
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SETTLEMENT. 

See  Covenant. 

SHARES. 

A  purchase  by  brokers  in  pursu- 
ance of  the  order  of  a  customer  of 
shares  in  a  projected  railway  com- 
pany provisionally  registered — Held 
not  illegal  but  a  sufficient  ground 
for  the  admission  of  a  proof  tendered 
by  the  brokers  for  the  loss  occa- 
sioned by  the  non-completion  of  the 
purchase  by  the  customer.  Ex  parte 
Barton,  316. 

See  Reputed  Ownership,  3. 

SINE  DIE. 
See  Bankrupt,  1. 

SOLICITOR. 

1 .  Under  particular  circumstances 
solicitor  to  the  fiat  permitted  to  pur- 
chase part  of  the  bankrupt's  estate. 
Ex  parte  WatU,  265. 

2.  It  is  not  correct  or  according 
to  the  course  of  the  Court  for  the 
assignees  to  employ  as  their  solicitor 
the  partner  of  one  of  them  who  is  a 
solicitor,  and  when  this  appeared  to 
be  the  case  the  Court  directed  the 
circumstances  to  be  intimated  to  the 
Commissioner.  Ex  parte  Dowries, 
390. 

3.  Where  the  solicitor  to  the  fiat 
received  and  paid  all  monies  on  ac- 
count of  the  estate,  and  at  the  audit 
the  accounts  were  verified  by  his  af- 
fidavit as  to  their  accuracy,  and  the 
affidavit  of  the  assignees  that  they 
had  neither  received  nor  paid  any- 
thing except  what  had  been  so  re- 
ceived and  paid  by  the  solicitor ;  but 
there  was  nothing  to  shew  that  either 
of  the  assignees  had  either,  as  to  in- 
formation or  belief,  verified  the  ac- 
curacy of  the  accounts : — Held,  that 
the  accounts  ought  to  be  opened  and 
retaken  although  three  years  had 
passed  since  the  audit. 

The  retainer  by  the  solicitor  under 
such  circumstances  of  the  amount 
of  his  bill  of  costs  as  taxed  by  the 


Commissioner,  and  the  allowance  of 
such  retainer  at  the  audit — Held  oo 
such  payment  of  the  bill  as  to  pre- 
clude retaxation. 

Whether  the  Commissioner  has 
jurisdiction  to  open  accounts  audited 
and  passed  by  Commissioners  under 
the  old  jurisdiction,  qucere.  Ex  parte 
Rees,  205. 

4.  Where  the  assets  had  been  sold 
by  the  assignee  on  credit,  and  part 
only  of  the  purchase  money  was  paid, 
which  was  applied  in  part  payment 
of  the  bill  of  costs  of  the  solicitor  to 
the  commission,  and  after  a  lapse 
of  several  years  the  assignee  was 
ordered  to  make  good  the  remainder 
of  the  purchase  money  out  of  his 
own  pocket — Held,  that  out  of  this 
money  so  made  good  the  solicitor 
was  entitled  to  be  paid  the  remainder 
of  his  bill,  although  it  was  recovered 
without  his  assistance,  and  although 
more  than  six  years  had  elapsed 
since  the  date  of  the  most  recent 
item  in  the  bill.  Ex  parte  BrutUm, 
116. 

5.  Queer e,  whether  the  bill  of  costs 
of  the  solicitor  of  the  petitioning 
creditor  is  payable,  without  receiving 
sufficient  to  pay  the  office  fees  of 
1 0/.  and  20Z.  payable  in  the  event  of 
assignees  being  chosen,  no  creditor 
having  proved,  and  the  bankrupt 
having  obtained  his  certificate.  Ex 
parte  Hemhery,  442. 

6.  Semble,  that  it  must  be  a  grave 
cause  of  complaint  against  an  attorney 
of  the  Court,  to  induce  the  Court  to 
interfere  summarily  against  him,  for 
conduct  not  relating  to  a  matter 
within  the  jurisdiction  of  the  Court. 
Ex  parte  Shnckhard,  454. 

7.  Where  a  country  solicitor,  ad- 
mitted as  a  solicitor  of  the  Court  of 
Review,  had,  under  a  mistaken  no- 
tion, taken  an  affidavit  of  debt  (as  a 
master  extraordinary  in  Chancery)  to 
serve  as  the  foundation  of  an  act  of 
bankruptcy,  and  appeared  upon  a 
petition  to  annul  the  fiat,  and  sub- 
mitted to  the  jurisdiction  of  the 
Court,  he  was  ordered  to  pay  the 
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costs  of  annulling  the  fiat.    Ex  parte  I 
Benbow,  443. 

See  Costs,  3,  4,  5  ;  Office  Fees, 
7,  8 ;  Official  Assignee,  1  ;  Par- 
ticulars OF  Demand  ;  Production. 

STATUTE  OF  FRAUDS. 

A  parol  agreement  is  sufficient  to 
convert  a  separate  into  a  joint  debt 
— such  an  agreement  not  being  "  a 
promise  to  answer  the  debt  of 
another"  within  the  Statute  of  Frauds, 
but  the  creation  of  a  new  debt  in 
consideration  of  the  former  being 
extinguished.     Ex  parte  Lane,  300. 

STOPPAGE  IN  TRANSITU. 

1.  A  vendor  of  cotton  in  America, 
by  direction   of  the   purchasers  in 
England,  ships  the  cotton  on  board 
a  vessel  belonging  to  the  latter,  who 
became  bankrupt  before  its  arrival. 
A  mortgagee  of  the  ship,  who  hap- 
pens to  be  an  agent  of  the  vendor, 
takes  possession  of  the  ship  under 
his  mortgage,  and   sells  the  cotton 
undev  a  supposed  right  on  the  part 
of  his  principal  to  stop  it  in  transitu, 
and  the  principal  sanctions  the  trans- 
action as  between  himself  and  the 
agent,  by  accepting  a  credit  in  ac- 
count for  the  proceeds  of  the  cotton. 
The  assignees  of  the  purchasers  then 
bring  an  action  against  the  mortgagee 
for  this  seizure,  and  he  pays  them 
under  a  compromise  the  amount  for 
which   the    cotton  sold. — Heldf  that 
under  the  circumstances  the  contract 
was  not  rescinded  by  the  seizure  of 
the  cotton,  but  that  the  vendor  was 
entitled  to  prove  for   the  purchase 
money.     Re  Humberston,  2Q2. 

2.  A  vendor  of  cotton  in  America, 
by  direction  of  the  purchasers  in 
England,  ships  the  cotton  on  board 
a  vessel  belonging  to  the  latter. 

The  purchasers  become  bankrupt, 
and  afterwards  the  vessel  arrives  in 
England,  and  is  taken  possession  of 
by  a  mortgagee  in  right  of  his  mort- 
gage.   The  mortgagee  happens   to 


be  a  partner  in  a  firm  who  are  the 
agents  of  the  vendor,  and,  upon  a 
notice  from  them  claiming  a  right 
to   stop   the  cotton   in   transitu,  he 
permits  them  to  take  possession  of 
it.     They  sell  it  at  a  loss,  and  give 
their  principal  credit  in  his  account 
for  the  proceeds.     The  vendor  be- 
comes bankrupt.    An  action  of  trover 
for  the  cotton  is  commenced  against 
the   mortgagee   by  the   purchasers* 
assignees,  and  is  compromised  upon 
the  terms  of  the  purchasers'  assignees 
proving  against  the  estate   of  the 
vendor  for  the  amount  of  the  pro- 
ceeds, for  the  benefit  of  the  mort- 
gagee ;  the   latter  agreeing,  in   the 
event  of  no  dividend  being  paid  by 
a  certain  day,  that  judgment  for  the 
full  amount  of  the  proceeds  should  be 
entered  up  against  him  in  the  action. 
Proof  is  made  accordingly,  but  no 
dividend   paid,  and   the   mortgagee 
pays  the  full  amount  of  the  proceeds 
of  the  sale  to  the  purchasers'  assig- 
nees.    The  vendor's  assignees  then 
tender  a  proof  for  the  original  price 
of   the    cotton  against    the    estate 
of  the  purchasers. — Held,  that  the 
proof  ought  to  be  admitted  for  the 
full  amount.   Ex  parte  Molyneux,  121. 

SUMMONS. 

See  Particulars  of  Demand. 

SURETY. 

A  bond  was  entered  into  by  a 
principal  and  three  sureties.  The 
principal,  and  one  of  the  sureties, 
compounded  with  their  creditors, 
and  the  other  two  sureties  became 
bankrupt.  The  obligee  proved  the 
full  amount  of  his  debt  against  the 
separate  estates  of  the  two  bank- 
rupts, and  claimed  under  the  com- 
positions ;  and  by  these  means  re- 
ceived 205.  in  the  pound,  but  the 
estate  of  the  compounding  surety 
paid  more  than  its  contributive  share. 
— Held,  that  that  estate  was  en- 
titled to  the  benefit  of  the  proof 
made    by   the  obligee   against    the 
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bankrupt  surety.     Ex  parte  Stokes, 
618. 

See  Bill  of  Exchange,  2. 

SURRENDER. 

Where  the  bankrupt  left  England 
on  account  of  his  embarrassments, 
and  consequently  did  not  bear  of  the 
fiat  till  after  the  time  for  surrender- 
ing had  expired,  he  was  not  allowed 
his  costs  on  petitioning  for  leave  to 
surrender.     Ex  parte  Perry,  377. 

See  Annulling,  5,  6 ;  Public 
Company,  2, 

TAIL. 

See  Tenant  in  Tail. 

TAXATION. 

See  Solicitor,  3, 

TENANT  IN  TAIL. 

Where  a  trader  sold  an  estate,  and 
conveyed  it  as  tenant  in  fee-simple, 
with  the  usual  covenant  for  further 
assurance,  and  becomes  bankrupt, 
and  it  was  afterwards  considered 
that  he  was  tenant  in  tail  only,  it 
was  ordered  that  the  Commissioner 
should  be  at  liberty  to  execute  a 
deed  of  confirmation  to  the  pur- 
chaser.    Ex  parte  Fripp,  293. 

TENDER. 

See  Assignee,  5. 


TIME. 

See    Annulling,    5,  8  ; 
GAGE,  2  ;  Solicitor,  4. 


MORT- 


TRADING. 

A  farmer  in  the  Isle  of  Thanet, 
occupying  two  farms,  containing  to- 
gether 200  acres,  kept  five  cows, 
four  of  which  were  Alder neys,  and 
seven  horses,  and  no  other  stock. — 
Held,  that  his  selling  the  milk  of  the 
cows  regularly  to  a  retail  dealer  in 
Margate,  who  paid  for  it  on  an  ave- 
rage 30s.  a  week,  did   not  render 


him  subject  to  the  bankrupt  laws  as 
a  cowkeeper.  Ex  parte  Dermg,  898. 
2.  A  tenant  of  1 80  acres,  under  a 
farming  lease,  which  obliges  him  to 
fallow  or  plant  with  peas  or  pota- 
toes (among  other  things)  every 
third  year,  has  on  his  farm  twelve 
acres  of  young  potatoes  and  twenty 
acres  of  green  peas,  growing  in  open 
fields  every  year,  and  consigns  the 
produce  for  table  consumption  to 
London  salesmen,  to  whom  he  allows 
such  commission  as  is  usually  al- 
lowed by  market  gardeners. — Ifeldy 
that  be  was  not  a  market  gardener 
within  5  &  6  Vict.  c.  122,  s.  1. 
Ex  parte  Hammond,  93, 

TRANSITU. 

See  Stoppage  in  Transitu,  2. 

TRUST. 

See  Breach  of  Trust,  1,  2,  3; 
Proof,  5. 

TRUST  DEED. 

See  Annulling,  4  ;  Composition, 
1,4. 

TRUSTEE. 

1.  Where  bankrupts  were  entitled 
in  possession  to  the  income  of  some 
of  the  trust  funds,  of  which  one  of 
the  bankrupts  is  trustee — semble 
that  the  Court  of  Review  cannot  ap- 
point a  new  trustee  without  the 
assignees  joining  as  petitioners.  Ex 
parte  Cousen,  451. 

2.  Upon  a  petition  to  appoint  new 
trustees,  the  Court  of  Review  will 
not  decide  any  question  as  to  who 
are  the  cestuis  que  trustent.  In  case 
of  doubt  all  who,  by  possibility, 
may  be  held  to  fill  that  charac- 
ter, must  be  parties.  Ex  parte 
Congreve,  267. 

See  Assignees,  2. 

TWENTY  PER  CENT. 
See  Assignees,  5. 
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VENDOR  AND  PURCHASER. 

In  a  contract  for  a  purchase  of 
land,  there  is  a  stipulation  that  the 
conveyance  shall  be  made  subject  to 
certain  conditions  and  restrictions  as 
to  building  upon  the  land^  and  to  a 
covenant  for  their  observance  and 
proper  provisions  for  securing  the 
due  performance  thereof. — Held,  that 
this  contract  entitled  the  vendor  to 
have  a  power  of  entry  inserted  in 
the  conveyance,  in  case  of  a  breach 
of  the  covenant,  but  not  to  have  a 
term  of  years  or  a  rent-charge 
limited  to  a  trustee.  Form  of  the 
power  of  entry  which  the  vendor  is 
entitled  to  have. — Whether  such  co- 
venants as  the  above  run  with  the 
land,  qucere.     Ex  parte  Ralph,  219. 

See  Opening  Biddings. 

VENUE. 

1.  The  circumstances  that  the 
majority  of  the  creditors  and  a  large 
proportion  of  the  debtors  to  the 
estate  reside  within  the  jurisdiction 
of  a  district  Court,  within  which  the 
trading  took  place,  and  out  of  which 
the  bankrupt  removed  shortly  before 
the  bankruptcy,  with  the  view,  as  it 
was  stated,  of  having  a  friendly  fiat 
issued  against  him,  in  a  Court  where 
his  conduct  could  not  easily  be  in- 
vestigated^ that  other  bankruptcies 


with  which  the  one  in  question  was 
connected  were  in  course  of  prose- 
cution in  the  district  Court,  and  that 
many  of  the  creditors  were  unable 
to  anord  the  expense  of  a  journey  to 
London — Held  insufficient  grounds 
for  transferring  the  fiat  from  London 
to  the  district  Court,  on  a  petition 
presented  by  creditors  two  months 
after  the  choice  of  assignees,  and 
opposed  by  the  assignees  and  the 
bankrupt.     Ex  parte  DawneSy  390. 

2.  The  place  or  business  of  the  bank- 
rupt was  in  a  town  situated  partly 
in  one  county  and  partly  in  another, 
but  was  actually  in  the  one  of  the 
two  counties  belonging  to  the  more 
remote  district  Court. — Heldt  that  the 
fiat  ought  not  to  be  transferred  on 
this  accouut  to  the  nearer  Court. 
Ex  parte  Baylies,  440. 

3.  Bankrupt  allowed  his  expenses 
arising  from  changing  the  venue  of 
the  fiat  after  adjudication.  Ex  parte 
Cheeseborough,  333. 

VOTE. 
See  Assignees,  2. 

WARRANT. 

See  Commitment,  4. 

WINDING  UP. 
See  Public  Company,  1. 
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Ex  parte  John  Hookins, 

In  the  Mattel*  of  Samuel  Gundrt  and  Walter  Eustaob 

GuNDBT,  Bankrupts. 

HIS  was  a  petition  by  way  of  appeal  from  the  rejection  a  partner  in  • 
of  a  proof  upon  two  bonds,  under  the  following  circura-  ^^ to  hts*!*- 

stances  :^  *®'  ^^  perfonn- 

^  ance,  as  it  waa 

The  bankrupts  earned  on  business  as  bankers  at  Bridport  alleged,  of  a 
In  September,  1812,  the  bankrupt  Samuel  Gundry  gave  Sriiy  milde'to 
to  his  sister  Mrs.  Hookins  a  bond  to  secure  3000t :  the  con-  ^^'l  &^eron 

'  ni8  death-bea. 

sideration  for  which  was  stated  by  the  petition  to  be,  a  The  sister  died, 
promise  made  by  Samuel  Gundry  to  his  father,  on  his  caiiybequeathed 
death-bed,  to  provide  for  Mrs.  Hookins,  the  father  having  by '^bo^L^ 
left  nearly  all  his  property  to  the  bankrupt  Samuel  Gun-  ^^^  bankrupt, 
dry.    Upon  the  bond  it  was  expressed  to  be  agreed  that  the  tees  fresh  bonda 

...  Ill         .1  11    J*  >  *i   n  for  sums  amount- 

prmcipal  money  should  not  be  called  in  until  nve  years  jng  together  to 
after  the  death  of  the  bankrupt  Samuel  Gundry.     The  ^^j^^^^^ 
bankrupt  Samuel  Gundry  regularly  paid  the  interest  on  bond,incon- 
the  bond  till  the  death  of  Mrs.  Hookins,  which  took  place  deiirery  up  of 
in  1841.     By  her  will  she  bequeathed  all  her  property  to  six^ana^^ 
her  three  children,  one  of  whom  and  the  husband  of  an-  ""^^  *Jj«  P^^- 

'  ners  in  the 

bank,  including 
the  obligor,  became  bankrupt;  and  it  appeared  that,  at  the  times  of  both  the  transactions,  the  firm 
must  have  been  insolvent,  and  that  the  obligor  must  have  then  known  or  suspected  this  to  be  the 
case;  but  that  the  transactions  were  entered  into  fiiirlj,  and  without  reference  to  this  circumstance. 
There  was  no  evidence,  however,  of  any  notice  or  suspicion  on  the  part  of  the  obligees : — f/eld^  that 
they  were  entitled  to  prove  upon  the  bonds. 

B  B.  C. 
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other  she  appointed  her  executors.  Sometime  after  her 
death  the  bankrupt  gave  to  each  of  these  legatees  a  bond 
for  lOOOi,  payable  at  the  expiration  of  five  years  from  his 
deaths  with  Interest  in  the  meantime,  in  consideration  of 
their  delivering  up  the  original  bond  and  releasing  him 
in  respect  of  It.  The  bankruptcy  took  place  in  1847;  and 
under  the  fiat  the  obligees  in  two  of  the  substituted  bonds 
tendered  upon  them  the  proofs  now  in  question. 


Mr.  Russell  and  Mr.  E,  TF.  Cox^  for  the  appellants. 

The  Vice-  Chanoellok  referred  to  Ex  parte  Berry  (a)  and 
said,  that  at  present  he  only  desired  to  hear  the  appellants' 
counsel  on  the  question  relating  to  the  bankrupt's  circum- 
stances when  he  gave  the  substituted  bonds. 

Mr.  RuaseU  and  Mr.  E.  W.  Cox. — In  Ex  parte  Berry ^  the 
first  bond  was  voluntary,  and  it  appears  that  the  bank- 
rupt had  called  a  meeting  of  his  creditors;  yet  Lord  Eldon 
said:  ''the  first  bond  was  clearly  good  as  between  the 
obligor  and  obligee;  and,  had  payment  been  enforced  by 
process  of  law  upon  that  security,  it  is  very  difficult  to  main- 
tain that  the  money  paid  could  have  been  recovered  The 
obligee,  instead  of  payment,  gives  another  bond  which 
was  not  voluntary,  being  given  upon  cancelling  the  former 
security." 

This  case  is  a  decision  in  favour  of  the  proof,  unless 
there  is  a  want  of  good  faith  in  the  transaction,  as  where  it 
is  a  mere  attempt  to  substitute  a  valid  for  an  invalid  se- 
curity. There  is  no  proof  here  of  any  such  want  of  good 
faith,  or  indeed  of  insolvency  at  the  time;  for  the  bank 
stood  its  ground  for  six  years  after  the  transaction.  There 
is  no  allegation  that  they  dishonoured  a  bill  or  refused  a 
cheque  during  the  whole  of  this  period. 


(a)  19  Vea.  218. 


CA8E8   IN   BANKRUPTCY.  3 

Mr.  Stoanston  and  Mr.  Shapter  for  the  assignees. — During         1849. 
the  whole  six  years  the  bankrupts  were  insolvent,  and  knew       ^    ^^ 
themselves  to  be  sa    They  never  ceased  to  be  insolvent      Hooking 

in  TB 

during  the  whole  period.  From  1 825  the  history  of  this  Gundrt. 
bank  is  a  continued  state  of  insolvency.  In  that  year  the 
deficiency  appears  to  have  been  36,0002.  Now,  it  is  clear, 
that  if  a  man  in  a  known  state  of  insolvency  gives  a  vo- 
luntary bond,  the  obligee  cannot  prove  in  competition 
with  creditors  for  valuable  consideration.  [The  Vice-Charir 
celior, — I  assume,  at  present,  that  the  original  bond  wan 
given  voluntarily,  but  not  unfairly  (a).]  That  is  sufficient 
for  our  case,  for  the  bankrupt  knew  the  state  of  his  own 
circumstances;  and  it  is  not  necessary,  to  invalidate  the 
bond  against  creditors  for  value,  that  the  obligee  should 
have  known  them  also.  Ex  parte  Berry  (b)  is  conclusive 
in  our  favour,  for  it  appears  from  the  report,  that,  after 
making  the  observations  which  have  been  read  on  the  other 
side,  Lord  Eldoriy  on  learning  that  there  was  an  affidavit  of 
the  bankrupt's  insolvency  when  the  second  bond  was  given, 
said,  that  he  could  do  nothing  for  the  bond  creditor.  [The 
Vice-Chancellor, — From  the  marginal  note  it  would  seem, 
that  the  impression  made  by  that  case  upon  the  reporter's 
mind  was,  that  the  circumstance  of  the  insolvency  by  it- 
self was  not  enough.]  Or  it  may  be,  that  the  reporter 
considered  the  proposition  in  the  marginal  note  to  be  suf- 
ficiently established  by  the  fact  of  insolvency.  There  may 
be  fraud  in  equity  without  actual  moral  turpitude. 

The  Vice-Chanosllor,  in  the  course  of  the  argument, 
asked  for  the  affidavits  in  Ex  parte  Berry,  But  there  did 
not  appear  to  have  been  any  affidavit  except  the  ordinary 
affidavit  of  service  of  the  petition.  HiB  Honor  said,  there- 
fore, that  he  supposed  it  was  argued  upon  admissions 

IX  &  D.  66;  and  Lee  ^,  Mugger-         (fc)  19  Ves.  MS. 
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l£)49.  At  the  conclusion  of  the  argument,  his  Honor  said — - 

^  "  ^'  My  impression  of  the  case  Ex  parte  Berry  is,  that  Lord 

HooKiNs,  Eldon  did  not  act  upon  the  mere  evidence  of  insolvency, 
GuNDRT.  but  inferred^  that  the  second  security  had  been  given,  not 
only  with  a  knowledge  of  the  failing  circumstances  of  the 
obligor,  but  with  a  view  to  bankruptcy,  and  for  the  pur- 
pose of  assisting  and  improving  the  case  of  the  obligee. 
So  understanding  the  case  of  Ex  parte  Berry,  I  entirely 
agree  with  it.  If  I  had  understood  it  otherwise,  I  should 
follow  the  authority. 

In  the  present  case,  I  do  not  understand  it  to  be  sug- 
gested, that  either  of  the  obligees  had,  at  the  date  of  the 
bonds,  any  knowledge  or  notice  of  the  insolvency  or  failing 
circumstances  of  Samuel  Gundry  or  of  the  Bridport  Bank, 
or  intended  to  act  fraudulently  or  unfairly.  That  I  take 
to  be  the  state  of  the  evidence  as  to  the  obligees.  Then 
with  regard  to  the  obligor,  it  may  be,  that  he  at  least  sus- 
pected the  bad  circumstances  of  his  firm,  or  would  have 
done  so,  if  his  attention  had  been  directed  to  the  matter; 
but  I  believe  that  neither  his  pecuniary  circumstances,  nor 
the  circumstances  of  his  house,  entered  into  his  motives  in 
giving  the  bond&  I  believe,  that,  on  his  part,  the  trans- 
action was  not  in  the  slightest  degree  connected  with  ac- 
tual or  apprehended  insolvency  or  bankruptcy,  or  with 
any  view  or  notion  that  would  not  equally  have  been  in 
his  mind,  if  he  had  been  one  of  the  wealthiest  men  in 
England.  I  consider  the  transaction  to  have  been  fair  in 
every  respect,  and  in  no  sense  with  the  view  or  intention 
of  bettering  the  case  of  the  obligees  as  against  the  general 
creditors  of  the  obligor  the  bankrupt. 

That  being  so,  I  think  that  the  proof  must  be  admitted; 
I  repeat  that  I  would  not  so  decide,  were  I  of  opinion  thatj 
by  doing  so,  I  should  be  contravening  Lord  Eldons  opin- 
ion in  Ex  parte  Berry. 

I  hardly  consider  myself  as  difiering  from  the  Comnua* 


OASES  UT   BAHKRUPTOY. 


sioner;  I  have  not  the  same  evidence  as  he  had;  and  he        1849. 
seems  rather  to  have  left  it  to  this  Court  to  decide,  than  to       e^  paru 
have  decided  it  himself.  "^"T"* 

OUNDBY. 


Ex  parte  Mabtha  Milleb^  jan.  24tA. 

In  the  Matter  of  Chables  Hehby  Swann,  John  Swann, 
and  William  Swann,  Bankrupts. 

X  HIS  was  the  petition  of  an  annuity  creditor,  seeking  a  Documenu  of 

valuation  of  her  annuity,  and  the  sale  of  certain  copyhold  posited,  with  & 

lands,  of  which  the  documents  of  title  were  deposited  to  se-  Jl^d^  w«!r«ii- 

cure  the  annuity.   It  prayed,  in  the  usual  form,  the  appli-  "°» **»»*  *^fy 

cation  of  the  proceeds  of  the  sale  m  payment  of  the  value  to  lecure  an 

of  the  annuity,  and  leave  to  prove  for  the  difference.  »^edbybond. 

The  only  question  was,  whether  the  securities  for  the  ^roU^buTnot 

annuity  were  sufficiently  enrolled.  the  memonm- 

,  ^  dtun.    The 

The  securities  were,  first,  a  bond,  dated  April  11, 1835,  Court  decUned 
whereby,  in  consideration  of  6001  paid  to  the  bankrupt  ofS^pro^y 
John  Swann  by  the  petitioner,  the  bankrupts  John  Swann  <»«nFi8ed  in 

^^_^  me  secufi  vy  • 

and  William  Swann,  and  their  father,  since  deceased,  be- 
came jointly  and  severally  bound  to  the  petitioner  in  the 
penal  sum  of  5002.,  subject  to  a  condition  making  the  bond 
void  on  punctual  payment  of  an  annuity  of  602.  to  the  pe- 
titioner for  her  life.  Secondly,  the  deposit,  by  the  bank- 
rupt, with  the  petitioner  of  the  title  deeds  of  a  copyhold 
estate,  with  a  written  memorandum,  expressing  that  the 
deposit  was  made  by  way  of  further  security  for  the  pay- 
ment of  the  annuity. 

A  memorial  of  the  bond  was  duly  enrolled  in  Chancery, 
in  pursuance  of  the  53  Geo.  3,  c.  141;  but  the  memorandum 
of  deposit  was  not  noticed. 

^  Mr.  ITcW,  in  support  of  the  petition. — It  is  not  neces- 
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1849.        sary  that  the  memorandum  of  deposit  should  be  enroll- 
Ex  parte      ®^     ^^  Moms  V.  Joues  (a),  there  was  a  grant  of  an  annu- 
^^^      ity  which  was  enrolled,  and  there  was  an  assignment  of 
SwANN.       certain  policies,  which  were  to  be  re-assigned  on  redemp- 
tion of  the  annuity.    It  was  there  contended,  that,  as  these 
policies  were  of  considerable  value,  the  assignment  ought 
to  have  been  enrolled;  and  that,  for  want  of  enrolment, 
the  grant  of  the  annuity  was  void.    But  the  Court  of 
Queen's  Bench  held  otherwise.     The  explanatory  Act  of 
3  Geo.  4,  c.  92,  expressly  provides  (sect  2)  that  a  deed 
granting  an  annuity,  if  duly  enrolled,  shall  be  valid,  al- 
though some  other  deed  securing  the  annuity  is  not  en- 
rolled.— ^He  also  referred  to  Doe  v.  Bingham  (6). 

Mr.  MiiaseU  for  the  assignees. — There  is  no  substantial 
difference  between  the  Acts  53  Geo.  3,  c.  141,  and  3  Geo.  4, 
c.  92;  all  that  the  2nd  section  of  the  latter  Act  declares 
is,  that  the  want  of  enrolment  of  one  deed  shall  not  invali- 
date another.  But  it  is  upon  the  unenroUed  security  that 
the  present  order  is  sought. — ^He  referred  to  RoAer  t. 
Hurdis  (c),  and  SandUands  v.  Marsh  (d), 

Mr.  Webb,  in  reply,  submitted,  that^  as  the  deposit  would 
have  been  good  without  a  memorandum,  the  want  of  en- 
rolment of  that  document  could  not  affect  the  case,  except 
as  to  costs. 

The  Vice-Chancbllor: 

I  think  that  there  is,  for  this  purpose,  no  substantial  dif- 
erence  between  the  two  Acts.  I  will,  however,  give  the 
petitioner  the  opportunity  of  entering  a  claim  and  filing  a 
bill;  and,  unless  she  should  do  so  within  a  limited  time, 
the  petition  must  be  dismissed,  with  costs. 

(a)  2  B  &  C.  232.  (c)  5  T.  R  678. 

(6)  4  B.  &  Aid.  672.  (d)  2  B.  &  Aid,  673. 
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1849. 

Ex  parte  William  Pshnell  and  Others,  j^^  24^^ 

In  the  Matter  of  Josiph  Tuek^  a  Bankrupt 

A  HE  fiat  was  issued  on  the  18th  of  January,  1848.  A  bankmpt  ob- 

tamed  an  order 

On  the  2nd  of  November,  1848,  the  bankrupt  presented  for  leaye  to  lur- 
his  petition  for  leave  to  surrender,  and  that  the  costs  of.hkcoctatobe 
the  petitioner  might  be  paid  out  of  the  estate.    In  support  Jjj^**'**!!*!  ^ 
of  that  petition,  the  petitioner  made  an  affidavit,  that  he  ti^on  lupported 

lA-nii^         y       r^  ^^i-r-r  -  I.  by  his  affidavit, 

left  England  for  the  Cape  of  Good  Hope  m  1847,  on  ac-  stating,  that  his 
count  of  family  disagreements;  and  that,  at  that  time,  he  ^^,^ented 
believed  there  were  ample  funds  to  pay  all  his  creditors  l*^^^"^ 

^  *    •'  left  England  on 

twenty  shillings  in  the  pound ;  that  he  returned  to  England  acoonnt  of  br 
on  the  9th  of  September,  1848,  and  had  no  notice  before  menuTrSi 
the  10th  of  September,  1848,  of  the  fiat  ^SS.Tn^ 

On  the  15th  of  November,  1848,  an  order  was  made  pearfng  before 

.  .  ,  .  ,  -111  .  theCommission- 

upon  this  petition,  which  was  not  opposed  by  the  assignees,  er  to  sunender, 
giving  leave  to  the  bankrupt  to  surrender,  and  directing  ei^dlSted*' 
pajrment  of  the  costs  of  the  bankrupt  and  of  the  assignees  Sljful!^^*^^ 
out  of  the  estate.  count  of  his 

The  assignees  now  presented  a  petition,  stating,  that  on  ments.   The 
the  8th  of  December,  1848,  a  sitting  was  held  for  the  surren-  Jl^f*^uoned 
der,  in  pursuance  of  the  order  of  the  Court;  and  that  the  *?  ^^®  ^* 

'         *  /•       .  .       former  order 

bankrupt  then  stated,  that,  finding  he  was  embarrassed  in  dischaiged;  bat 

k*  .  •  ,  J  1     J  1  •!!     .■!_        ^         tiie  Court  refos- 

is  pecuniary  circumstances,  and  had  many  bills  then  be-  ed  to  discharge 

coming  due,  and  having  received  a  threatening  letter  from  '^e^cireum-*^* 
one  of  his  principal  creditors,  he,  on  or  about  the  14th  day  '^ance  would  be 
of  December,  left  England,  without  notice  to  his  wife  or  ed  when  the 
£Etmily,  and  sailed  for  the  Cape  of  Good  Hope;  that  he  had  pHed'fo^hw" 
previously  had  disputes  with  his  wife's  father  on  pecuniary  certifi<»*«- 
matters;  but  that  hb  reason  for  quitting  England  was  the 
embarrassed  state  of  his  affairs.     That  he  also  stated  that, 
on  leaving  his  place  of  business^  he  took  with  him  various 
goods,  consisting  of  cutlery,  guns,  bridles,  and  whips,  for 
the  sale  of  which  he  afterwards  obtained,  in  different  places 
at  the  Cape,  140t;  and  that  he  took  with  him,  in  money ^ 
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about  lOOL  The  petition  stated,  that  the  Commissioner 
thereupon  refused  to  take  the  surrender,  and  certified  as 
follows: — "I  have  declined  to  take  such  surrender,  inas- 
much as  the  reason  assigned  by  the  bankrupt,  on  exami- 
nation this  day  before  me,  for  absenting  himself  from  his 
place  of  business  and  departing  this  realm,  is  inconsistent 
with  his  affidavit,  made  in  support  of  his  petition  to  his 
&onor  Vice -Chancellor  Knight  Bruce  for  leave  to  surren- 
der/' 

The  prayer  of  the  present  petition  was,  that  the  order 
of  the  16th  of  November,  1848,  might  be  discharged;  and 
that  all  the  costs  of  the  former  petition  and  of  the  petition 
now  presented,  might  be  paid  by  the  bankrupt  personally. 


Mr.  Swanston  and  Mr.  Sheffield  for  the  petition. 
Mr.  TJiomas  for  the  bankrupt. 


The  Viob-Chakcellob  : — 

This  question  may  be  properly  raised  when  the  bankrupt 
shall  apply  for  his  certificate.  He  may  never  deserve  his 
certificate;  but  that  is  not  the  question  before  me. 

If  the  assignees  had  as]|ed  that  the  bankrupt  should  be 
examined,  when  he  obtained  the  order  to  surrender,  I 
might  have  ordered  that  to  be  done.  As  it  is,  I  think  the 
proper  course  is  to  dismiss  this  petition,  with  costs.  I  may 
add,  however,  that  I  do  not  intend  my  decision  to  have 
the  effect  of  preventing  the  Commissioner  from  giving  the 
costs  of  this  petition  to  the  assignees  out  of  the  estate,  if 
be  should  so  think  fit. 
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1849. 

Ex  parte  Chaklbs  Stbwabt,  ^^  ,^^ 

In  the  Matter  of  Chaelbs  Stbwabt.  ^^y  ^^ 

XHIS  was  a  petition  to  have  a  fiat  which  had  issued  Abairuter.who 
against  the  petitioner  annulled  for  want  of  trading,  under  ^^^^^  ^deoei^of 
the  following  circumstances,  as  appearing  upon  the  affida-  fJJJJ*^^ 

yits.  upon  them  for 

The  petitioner  was  a  barrister,  and  in  1842  became  the  iettug^j/«u 
lessee  of  two  pieces  of  building  ground,  one  at  Notting-hill,  "r  wit^'^^ 
and  another  at  Shepherd's-busL     He  entered  into  a  con-  meaning  of  the 

*  ^  bankrapt  lawi; 

tract  with  a  builder,  who  thereby  agreed  to  build  on  the  bat,  on  it  ap- 
ground  a  certain  number  of  houses  at  a  stated  price.  h^^epted  a 

This  contract  was  afterwards  abandoned,  and  the  peti-  ^^'^^ 
tioner  proceeded  to  build  upon  the  ground  200  houses,  J?*^?**®"®^, 

,  .  ,  Duuder,    and 

purchasing  the  materials  for  this  purpose.  had  brought 

As  the  houses  were  completed  he  let  them;  and,  in  the  ^der%n  the 
course  of  his  dealings,  with  reference  to  these  undertak-  «^^  *J»*  ^^ 

o  '  -virora  complain- 

ings, he  accepted  a  bill,  addressed  to  him  as  ''Mr.  Stewart,  ed  of  injured 

,     .,,      „  him  as  a  trader, 

bUlider.  the  fiat  W8B  an- 

He  also  brought  an  action  of  slander,  on  the  ground 
that  the  slanderous  expressions  complained  of  had  a  ten- 
dency to  injure  him  in  his  character  of  a  trader  subject 
to  the  bankrupt  laws. 

Mr.  RusseU  and  Mr.  Bramwell,  in  support  of  the  petition, 
contended,  that  a  person  who  built  houses  for  the  purpose 
of  letting  them  could  not  be  considered  a  "  builder"  within 
the  meaning  of  the  Act. 

The  Vicb-Ghangellob  asked  if  there  was^any  decision 
upon  the  point. 

Mr.  Swanston  and  Mr.  Bacon,  for  the  assignees,  submit- 
ted, that  the  case  was  completely  governed  by  Ex  parte 


nulled  without 
costs. 


I  CABS8  IX  BASKBUPTCT. 

1840.         Neirindcx  (a).     Ex  parte  Edwards  (b)  was  also  referred 
ExpnrU         **■ 

/■  n         The  Viob-Chamckllob: — 

Having  before  me  the  case  referred  to,  I  cannot  aonnl 
the  fiat  I  can  only  give  liberty  to  the  petitioner  to  bring 
an  action  for  the  purpose  of  having  the  question  tried  at 
law. 

The  petition  was  ordered  to  stand  over,  with 
liberty  for   the  petitioner   to  bring  an 


The  petition  now  came  on  to  be  disposed  of,  an  acdon 
baving  been  brought,  and  the  jury  having  found  against 
the  trading.  At  the  trial,  the  Judge  (Mr.  Baron  Paria), 
put  to  the  jury  three  questions : — 

First,  whether  there  was  evidence  of  the  plantiff  hav- 
ing sold  timber,  sand,  and  other  materials  for  pH^T 
Secondly,  whettier  the  pluntiff  was  a  builder  in  this  sens«^ 
ready  to  build  a  house  for  any  one  who  would  ^ve  him 
an  order  for  that  purpose?  Thirdly,  whether  the  pluntit^ 
after  building  the  houses  at  Shepherd's-bueh,  Notting-hiU, 
and  others,  which  it  appeared  that  he  had  built  in  Bolton- 
row,  meant  to  confine  himself  to  those  three  instances;  or 
whether  be  had  an  intention,  generally,  to  enter  into  other 
building  speculations? 

The  jury  found,  that  the  plaintiff  did  not  buy  and  sell 
timber,  sand,  and  other  materials  with  a  view  to  make  a 
profit;  secondly,  that  the  plaintiff  was  not  a  builder  in 
the  sense  of  being  ready  to  build  a  house  for  any  one 
who  might  give  him  an  order  for  the  purpose;  and,  third- 
ly, that  the  plaintiff  intended  to  confine  himself  to  the 
three  instances  of  building  mentioned  in  the  third  ques- 

(n)  2  Mont.  &  A.  384,  M3.  (fi>  1  Mont.  D.  A  D«  Gex,  3. 
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tion,  and  had  no  intention  of  entering  generally  into  other        1849. 
building  speculations;  and  they  thereupon  found  a  verdict      Eg. parte 

for  the  plaintiff.  Stewart, 

In  T€ 

A  motion  for  a  new  trial  was  refused  in  Easter  Term  Stiwart. 
following,  when  Mr.  Baron  Parke  observed,  that  he  had 
put  the  third  question  to  the  jury  with  reference  to  the 
observations  of  the  Chief  Judge  mExparUNewimkx;  and 
also,  that  he  had  so  much  doubt  as  to  the  question,  whe- 
ther Mr.  Stewart  was  a  builder  within  the  meaning  of  the 
bankrupt  laws,  that,  if  the  jury  had  found  that  he  was  a 
builder,  he  should  have  reserved  that  question  for  the 
opinion  of  the  Court. 

Mr.  Russell  and  Mr.  Bramwell  now  asked,  that  the  fiat 
might  be  annulled. 

Mr.  Swanaton  contended,  that  the  questions  put  by  the 
learned  Judge  did  not  fairly  raise  the  point  in  dispute. 
He  also  objected  that  the  petitioner  had  withheld  his  books 
firom  his  assignees,  at  the  trial;  so  that  the  evidence  was 
not  fully  before  the  jury. 

The  Viob-Cha]Jobllob: — 

In  the  first  place,  I  am  of  opinion,  that  the  finding  of 
the  jury  is  correct,  with  reference  to  the  evidence  before 
them.  So  treating  that,  I  have  next  to  consider,  whe- 
ther, if  the  books,  which  have  been  the  subject  of  obser^ 
vation  to-day,  had  been  in  the  possession  of  the  defend- 
ants at  law  in  sufficient  time  before  the  trial,  and  had  been 
laid  before  the  jury,  with  all  the  observations  properly  be- 
longing to  them,  there  would  have  been  further  evidence 
before  them,  such  as  ought  to  have  made  a  difference  in 
the  answer  to  any  of  the  three  questions  put  to  them  by 
the  learned  Judge;  I  am  of  opinion  that  there  would  not. 
I  think  that  it  would  not  have  been  right  to  make  any 
difference  in  the  verdict  on  the  ground  of  any  such  addi- 
tion to  the  evidence. 
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Next,  it  has  been  ai^gued,  that  the  three  questions  put 
to  the  jury  did  not  exhaust  the  subject  j  and  that,  in  par- 
ticular, the  third  question  ought  to  have  been  altered  or 
added  to.  I  am  of  opinion  that,  assuming  the  jnrjr  to 
have  correctly  answered  the  other  questions  put  to  them, 
whatever  answer  they  might  have  given  to  the  third  ques- 
tion as  altered  in  the  manner  now  proposed  on  behalf  of 
the  respondents,  it  would  have  made  no  difference,  and  I 
should  have  held  still,  as  I  now  hold,  that  this  gentleman 
waa  not  a  builder  within  the  meaning  of  the  Act 

On  the  whole,  I  am  satisfied,  that  this  fiat  is  bad  in  law, 
and  must  be  annulled.  As  to  the  costs,  without  saying 
whether  the  ruling  of  the  learned  Judge  at  the  trial,  or  the 
ruling  of  the  Court  of  Exchequer  upon  the  application  for 
a  rule  nisi  for  a  new  trial,  or  any  decision  now  on  this  fiat 
that  it  must  be  annulled,  is  consistent  or  incoaeistent  with 
the  case  Ex  parte  Neirinckx,  it  is  impossible  to  say,  on  this 
question  of  costs,  that  the  existence  of  that  case  is  a  matter 
to  be  forgotten.  To  this  consideration  are  to  be  added 
these,  that  this  gentleman  has  accepted  a  bill  drawn  upon 
him  by  the  description  of  "  Mr.  Stewart,  builder,"  and  has 
brought  an  action  with  a  declaration,  in  which  he  has  de- 
scribed himself  as  a  trader  subject  to  the  bankrupt  laws. 
The  consequence  is,  that  I  shall  give  the  successful  party 
here  no  costs  up  to  the  time  of  my  order  directing  or  al- 
lowing the  trial,  inclusive.  The  costs  since  must  be  paid 
by  the  petitioning  creditor. 

Ordered  accordingly;  and  that  the  costs  of 
the  trial,  not  exceeding  501.,  should  be  paid 
by  the  petitioning  creditor,  who  was  to 
be  at  liberty  to  set  off  against  them  the 
debt  due  to  him  from  the  petitioner. 
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1849. 


Ex  parte  Rowland  Evans  and  Others,  ^^'  ^^^• 

1850. 

In  the  Matter  of  John  Fosteb^  a  Bankrupt.  May  \st. 


B 


Y  an  indenture,  dated  the  13th  of  July,  1841,   and  A  trader,  upon 

his  daughter*! 

made  between  William  Aggas  of  the  first  part,  the  bank-  marriage,  oove- 
rupt  of  the  second  part,  Maria  Foster  his  daughter  of  the  SnongasSe' 
third  part,  and  the  petitioners  of  the  fourth  part,  being  the  {^j^^*^^' 
settlement  which  was  executed  prior  to  and  in  contem-  or  any  issue  of 
plation  of  the  marriage  between  William  Aggas  and  Maria  entitled  under 
Foster,  the  bankrupt  covenanted  with  the  petitioners,  onhr»ettTe^* 
their  executors,  administrators,  and  assigns,  that  in  case  ??****»  nhmM 

,  ,  .  "^®»  '"cn  a  sum 

the  intended  marriage  should  be  solemnised,  the  bank-  as  with  the 

.■••1.  .  j»'xj.  ij  annual  produce 

rupt,  nis  heirs,  executors,  or  administrators  would  pay  of  any  property 
or  cause  to  be  paid  to  the  petitioners,  their  executors,  J^^*^'*  ™>«]»* 

*  *  '  'be  received  as 

administrators,  or  assigns,  during  such  time,  and  so  long  therein  men- 
as  William  Aggas  and  Maria  Foster,  or  either  of  them,  or  amount  to  150/.: 
any  issue  of  the  said  intended  marriage,  immediately  enti-  ih^ylneiTts  of 
tied  under  the  provisions  thereinafter  contained,  should  be  tlief»nmty  be- 

,  *  ,  commg  due  af- 

living,  an  annuity  of  such  an  amount,  as  either  alone,  un-  ter  the  issuing 
til  any  real  or  personal  estate  should  devolve  upon  or  vest  Ae'tradCT  wSd 
in  the  said  William  Agga^  and  Maria  Foster  in  her  right,  '*''*  ^  P"''*^- 
or  any  issue  of  the  said  intended  marriage,  under  the  said 
settlement  of  her  said  father  and  mother  and  the  said 
thereinbefore-mentioned  will  or  either  of  them  or  other- 
wise howsoever,  or  together  with  the  clear  annual  produce 
to  arise  or  be  payable  from  any  such  real  or  personal  es- 
tate, or  both  real  and  personal  estate,  as  the  case  may  be, 
after  any  such  devolution  or  vesting  as  aforesaid  should 
take  place  for  the  time  being,  would  from  time  to  time 
make  up  one  full  annuity  or  yearly  sum  of  150Z. 

The  marriage  took  place,  and  no  real  or  personal  estate 
had  yet  devolved  upon  or  become  vested  in  William  Aggas 
and  Maria  his  wife  in  her  right  or  any  issue  of  them,  or 
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1849.  ^  the  petitioners,  under  or  by  virtue  of  the  settlement^  or 
otherwise  howsoever. 

On  the  24th  of  October,  1842,  the  fiat  issued. 

On  the  25th  of  March,  184>3,  the  petitioners  tendered  a 
proof  under  the  said  fiat  against  the  separate  estate  of  the 
said  John  Foster  for  the  value  of  the  annuity,  as  a  contin- 
gent debt;  but  such  proof  was  rejected,  on  the  ground  that 
the  contingencies  on  which  the  said  annuity  depended 
were  such,  that  the  value  of  the  said  annuity  could  not  be 
ascertained. 

At  the  date  of  the  fiat  421.  8&  4<I.  was  due  and  owing 
to  the  petitioners  for  arrears  of  the  annuity;  and  on  the 
2oth  day  of  March,  1843,  there  was  due  and  owing  to  them 
the  sum  of  1052.,  including  the  amount  of  such  arrears 
and  a  proportional  part  of  the  current  half  year  up  to  the 
time  of  tendering  the  proof;  and  the  petitioners  were  on 
that  day  allowed  to  prove,  and  were  admitted  as  creditors, 
against  the  separate  estate  of  the  said  bankrupt  for  that 
amount 

Under  the  joint  estate  dividends,  amounting  in  the 
whole  to  68.  Id.  in  the  pound,  have  been  paid  to  the  joint 
creditors. 

The  creditors  upon  the  separate  estate,  including  the 
petitioners,  in  respect  of  their  said  claim  for  105lw,  were 
paid  in  full,  and  a  surplus  from  his  separate  estate  was 
carried  over  to  the  credit  of  the  joint  estate. 

On  the  6th  of  March,  1843,  the  bankrupt  obtained  his 
certificate. 

In  and  during  the  year  1848,  and  after  the  above  dis- 
tribution as  aforesaid,  a  further  sum  of  12112.  4s.  6d.  was 
received  by  the  official  assignee  as  part  of  the  separate 
estate  of  the  bankrupt,  to  which  he  became  entitled  in 
right  of  his  wife. 

The  whole  of  the  said  annuity  of  1 502.  per  annum  had 
continued  to  be,  and  still  is,  payable  under  and  by  virtue 
of  the  said  indenture;  and  the  instalments  which  accrued 
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due  after  the  date  of  the  above-mentioned  proof  down  to        1849. 
the  21st  of  September,  1848,  amounted  to  8232.  IGs.  Sd.  Eaparie 

The  petitioners  tendered  a  proof  for  the  balance  due  in  ^jn^ 
respect  of  this  amount  after  deducting  some  payments  Foarmii. 
which  had  been  made  by  the  bankrupt;  but  the  Commis- 
sioner rejected  the  proof,  because  no  case  had  been  pro- 
duced to  him  in  which  payments  periodically  accruing 
after  the  date  of  the  bankruptcy  had  been  admitted  to 
proof. 

The  present  petition  was  then  presented,  praying  that 
the  petitioners  might  be  admitted  creditors  for  703t  16*. 
lOd,  the  above-mentioned  balance,  and  might  receive  di- 
vidends thereon  (not  disturbing  former  dividends). 

Mr.  Hardy,  in  support  of  the  petition,  cited  Re  Oaiea  (a). 
Ex  parte  Myers  (6),  Ex  parte  Orvmdy  (c),  Ex  parte  Mar- 
shall {d)y  Thompson  v.  Thompson  (e). 

An  unreported  case,  before  the  Subdivision  Court,  of 
Re  Whitmore  (/),  was  referred  to  as  containing  a  summary 
of  the  authorities,  and  as  shewing,  that  in  Ex  parte  Orundy 
the  general  point  was  taken,  although  it  does  not  so  appear 
by  the  report. 

Mr.  J,  Russell,  amicus  curiae,  confirmed  this  statement. 

The  Vice-Chancellor  said,  that  the  case  did  not  seem  to 
fall  within  the  56th  section  of  6  Q-eo.  4,  c.  16,  or  within  any 
other,  as  far  as  it  appeared;  and  that  he  could  not  decide 
in  favour  of  the  proof  without  the  opinion  of  a  Court  of 
law  being  obtained. 

(a)  1  De  G.  100.  (e)  2  Bing.  N.  C.  169;  and  see 

(b)  Montw  &  B.  229.  2  D.  &  C.  126. 

(c)  Mont  &  M.  293.  (/)  See  the  next  case. 

(d)  1  Mont  &  A.  118. 
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/■n 


A  case,  embodying  the  foregoing  statement,  waa  accord- 
ingly directed  for  the  opinion  of  the  Coart  of  Commoa 


^/"^       Pleaa  upon  the  following  question  :- 


-  MThether  the  said  Rowland  Evans,  Thomas  Foster,  and 
Charles  Ciompton  are  entitled  to  prove  against  the  sepa- 
rate estate  of  John  Poster  (the  bankrupt),  in  respect  of  the 
said  annuity,  for  the  instalments  thereof  accrued  since  the 
25th  day  of  Harch,  1813,  the  date  of  the  first  mentioned 
proof,  or  any  or  either  of  them,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any  former  dividends? 

The  following  certificate  was  sent  by  the  Court  of  Com- 
mon Pleas. 

"  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  Rowland  Evans, 
Thomas  Poster,  and  Charles  Crompton,  are  not  entitled  to 
prove  against  the  separate  estate  for  the  instalments  men- 
tioned in  this  question. 

W.  H.  Maulb, 

C.  Cbssswell, 

E.  W.  Yadohan  WuuAiu, 

T.  N.  TAtrorRD." 


leso.  Upon  the  case  coming  back  upon  the  certificate,  the 

Mag  ij(.  Vicb-Chamcbllor  dismissed  the  petition,  but  directed  the 
tgsts  of  both  parties  to  be  paid  by  the  assignees,  they  con- 
senting thereto. 
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1843. 

In  the  Matter  of  WHrrMORB,  Wblls,  and  Others.  Feb.  IdM. 

In  thiB  case,  a  proof  was  tendered,  upon  a  covenant  of  the  bankrupt  A  trader  cove« 
Whitmore ;  and  the  case  now  came  on  for  judgment  in  a  Sub-division  wanted  by  an 
Courts  consisting  of  Mr.  Commissioner  Merivalef  Mr.  Commissioner  dement  to  pay' 
Fonblanqtie,  and  Mr.  Commissioner  HoLroyd.  the  premiums  on 

The  facts  appear  in  the  judgment  wt\s^Ti  awigiiod 

pohcies  of  in- 

Mr.  Commissioner  Iferivale  pronounced  the  judgment  of  the  Court  ijfe  q,  jf  he 

as  follows : —  fidled  to  do  so. 

The  question  in  this  case  arises  out  of  a  settlement  on  the  bank-  *®  ^'^^  ^  *^* 

rupVs  marriage,  by  which,  after  reciting  an  agreement  on  the  part  of  amount  which 

the  lady's  father,  to  secure  to  the  trustees  of  the  settlement  the  prin-  they  should  pay 

dpal  sum  of  4000^.,  to  be  paid  to  them,  together  with  interest,  within  ^"  ^^P^^  **^  *^® 

'      o  7  premiums.   On 

a  limited  period ;  and  further  reciting,  that  it  had  been  agreed,  on  his  becoming 

the  part  of  the  bankrupt,  that  he  should,  by  assignment  of  two  cer-  bankrupt — 

tain  policies  of  assurance  on  his  life,  secure  to  the  trustees  the  prin-  ^'^'  *      Vi* 
*  *  trustees  could 

dpal  sum  of  5000^.,  to  be  paid  to  them  within  three  months  after  his  not  prove  for  the 
death ;  and  that  they  (the  trustees)  should  stand  possessed  of  the  amount  required 

said  two  sums  of  4000?.  and  6000?.  on  the  trusts  thereinafter  men-  ^^^^^  **5?' 

to  be  paid  to 

tioned ;  and  after  further  reciting  that  the  lady's  fiither  had,  in  pur-  keep  up  the  po- 
suance  of  his  agreement,  executed  a  bond  to  the  trustees  for  the  licies  during  the 
payment  of  the  4000?.  within  one  year  after  the  marriage,  it  was  k^^k  ?  I'fe 
declared,  that  the  trustees  should  stand  possessed  of  the  said  4000?. 
upon  trusty  to  suffer  the  same  to  remain  on  the  security  of  the  bond 
until  six  months  after  the  death  of  the  father,  and  then  to  sell  and 
invest)  and  stand  possessed  of  the  securities  upon  the  usual  trusts  of 
the  settlement;  and  it  was  further  witnessed,  that  the  bankrupt 
thereby  sold  and  assigned  to  the  trustees  the  said  two  polides,  to  be 
held  on  the  trusts  after  mentioned,  appointing  them  his  attomies  to 
recover  the  prindpal  monies,  and  covenanting  that  he  (the  bank- 
rupt) would  pay  the  premiums,  and  produce  to  the  trustees  his 
receipts,  and  would  also  repay  to  the  trustees  any  sums  which  they 
might  have  advanced  in  payment  of  premiums,  in  case  of  his  mAlrmg 
default;  and,  lastly,  to  do  all  such  further  acts  as  might  be  rea- 
sonably required  for  more  effectually  assigning  the  policies.  The 
settlement  contained  a  proviso  for  the  purpose  of  preventing  for- 
feiture, whereby  the  trustees  were  empowered,  whenever  they 
should  think  it  expedient,  to  pay  the  premiums  out  of  the  interest  of 
the  4000?.  or  of  the  securities  on  which  it  might  be  invested ;  and 
also  another  proviso,  that  if  the  bankrupt  shotdd,  at  anytime  during 
his  life,  pay  to  the  trustees  the  two  principal  Bvana  of  2000?.  and 
3000?.,  secured  by  the  polides,  the  trustees  should  re-assign  to  him 
the  policies ;  and  it  was  further  declared  and  agreed,  that  the  trus- 

C  B.  c. 
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t«M  ahoold  Bt&nd  poMcaaed  of  the  aajd  principal  mma  of  fOOOL  and 
30002.  secured  bj  the  policies,  or  of  the  SOOOt  so  pftid  in  dindtai^  of 
the  g&me,  npon  trout,  to  pa;  the  intereat  to  the  banknipt  daring  his 
life,  then  to  his  wife  if  Borviving,  luid  after  the  death  of  the  aarrivor 
upon  the  trusts  declared  as  to  the  400(V.  It  b  alleged,  that  the 
amotmt  of  the  several  snccessive  premiomB  covenanted  to  be  paid 
bj  the  hankmpt  dnriug  his  lifetime,  does  not  ci»istitnt«  a  debt  that 
is  proreable,  bj  reason  of  ite  being  incapable  of  valnation  aoconHng 
to  the  provisions  of  the  66tb  clause  of  the  stat  6  Oeo.  4.  Whether 
the  absence  of  an  express  covenant  for  the  payment  of  the  principal 
Btim  secured  might  or  might  not  be  supplied  in  the  {resent  caae  hj 
implication,  arising  oat  of  the  general  nature  of  the  agreemoit  be- 
tween the  parties  to  the  settlement,  is  not  for  our  decision,  b«<anse 
the  proof  tendered  is  for  the  amount  of  two  several  sums  of  8192.  Bi. 
and  lfi4S2.  Of.  ItL,  which  are  the  sums  stated  to  be  required  bj  the 
several  offices  to  be  paid  in  respect  of  the  policies  for  the  remWder 
of  the  bankrupt's  life.  To  this  form  of  proof  it  is  oar  duty  now  to 
confine  ourselves,  and  to  consider,  with  reference  to  this,  oaij  the 
several  cases  wluch  have  been  referred  to  in  argument.  In  the  case 
oi  Ex  parte  TindaBla),  the  objections  to  the  proof  were,  as  in  the 
present  instance,  that  there  was  no  debt  actually  contracted;  and 
that,  if  any  debt,  it  was  not  a  contingent  debt  within  the  intaiticoi 
of  the  S6th  clause  of  the  statute.  This  case,  it  will  be  remembered, 
was  first  heard  before  Vice-^I^ncellor  Leach,  who  held  the  deU 
prbveable  notwithstanding  these  objections,  and  that  the  Cout 
ought  not  to  limit  the  operation  of  the  clause  to  one  speciea  of  con- 
tingency. After  this  came  the  case  of  Ex  parte  Onindy  (by,  before 
the  presuit  Lord  Chancellor, — a  case  which  I  well  remember,  biyn 
myself  having  argued  it, — and  this  was  a  case  in  which,  though 
the  question  prindpally  conwdered  was  with  reference  to  the  retro- 
spective effect  of  the  statute,  it  is  not  true  that  the  more  general 
point  of  law  passed  sub  silentio,  it  having  been  expressly  ndsed  1^ 
Mr.  Jamet  RmmH,  who,  in  reustjng  the  proo(  contended,  that  Ex 
fMrte  Tindall,  being  then  under  appeal,  could  not  be  admitted  as  an 
authority.  However,  in  that  case  also,  the  proof  was  ordered  to  be 
received.  In  the  case  of  Ex  parte  Qrundy,  however,  a  bond  was 
given.  A  diatinction  was  taken  in  Ex  parte  T'titdaU  between  bond 
and  covenant ;  but^  while  the  Court  declined  to  express  an  opinion 
npon  that  point,  it  held,  that  the  debt  was  not  proveaUe,  as 
^ing  incapable  of  valuation,  and  bo  overruled  the  Vice-ChanoeUor'i 
prior  decision.  From  this  last  decision  there  was  a  petition  for  re- 
hearing, which  coming  mi  before  Lord  Brougham,  his  Lordsh^  in 
deference  to  his  predecessor,  procured  the  mwistance  of  Lord  Chiof 


{a)  Moot.  4ea.  (6)  Mont.  &  M  29a 
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Jiutioe  JHndal  and  anaUier  of  the  Judges ;  and,  after  a  very  full  1843. 

hearings  the  judgment  of  the  Ck>urt  was  ultimately  pronounced  by  ^ 

Lord  Cadef  Justice  Tindal  in  fevonr  of  the  proof  being  admitted.  In  ^mxi^M. 
arriving  at  this  conclusion,  his  Lordship  stated,  that  two  questions 
had  been  raised :  firsts  whether  the  bankrupt  had  contracted  a  debt 
payable  on  a  contingency  within  the  meaning  of  the  statute ;  secpnd- 
ly,  whether,  if  so,  this  was  a  contingency  on  which  the  Commissioners 
could  set  a  value.  On  the  first  pointy  he  held,  that  a  debt  was  contract- 
ed, inasmuch  as  a  covenant  constitutes  a  debt>  whereon  an  action 
of  debt  may  be  maintained ;  and  that  a  covenant  by  a  man  for  pay- 
ment by  his  executors  constitutes  a  debt^  as  much  as  if  he  himself 
had  covenanted  to  pay  it.  That^  though  it  might  be  doubted  whe- 
ther an  action  of  debt^  technically  so  called,  would  lie  against  the 
executors,  this  was  only  as  to  the  form  of  action.  But  the  opinion 
of  the  Couxl;^  in  this  instance,  was  not  formed  on  the  technical  ground, 
but  upon  the  substance  and  effect  of  an  absolute  covenant^  that  the 
the  executors  should  pay  a  certain  sum  of  money;  and  that^  though 
it  was  possible  the  contingency  might  never  happen,  that  uncer- 
tainty afforded  no  reason  against  its  being  within  the  meaning  of 
the  Act;  and  it  was  reasonable  to  presume,  that  the  legislature,  in 
using  the  word  ^  contingency,"  meant  it  should  apply  to  all  such 
cases  as  fiill  under  the  ordinary  acceptation  of  the  term.  Previous, 
in  point  of  date,  to  this  decision  in  Esp  parte  Tindall,  the  judgment 
of  Lord  Brougham  had  been  pronounced  in  another  of  the  cases 
which  had  been  cited  in  argomenty  that  of  the  Laneatter  Cwmal 
Compaoiy  (a),  where  his  Lordships  in  affirming,  though  on  a  different 
ground,  the  dedsion  of  the  Vice-chancellor,  held,  that  there  was  no 
debt  proveable ;  the  ground  of  his  opinion  in  that  case  being,  that 
the  covenant  was  not  absolute,  nor  for  a  sum  certain,  but  merely  to 
pay  all  balances  which  might  happen  to  be  in  the  hands  of  the  trus- 
tees, when  required  by  the  Company,  and  that  no  demand  had  been 
made>  a  ground  which,  it  will  be  immediately  seen,  was  wholly  in- 
dependent of  that  taken  in  Ex  parte  TindaU,  with  which  it  is  quite 
consistent.  This  distinction  between  the  two  cases  is  no  other,  in 
(b^  thah  the  same  which  has  governed  most  of  the  other  cases  re- 
ferred to  in  argument  against  the  admissibility  of  the  proof,  namely, 
— that  the  alleged  debt  is  non-existent.  So  in  YaUop  v,  Ebers  (6), 
Boomum  v.  Nash  (c).  Ex  parte  Thompaan  (tiO»  ^"'^^  <^^  -^-^  parte 
JfarthaU  (e).  The  case  of  AtvH>od  v.  Partridge.  (/)  is  among  those 
which  were  referred  to  by  the  Commissioners  as  governing  their 
decision  in  ExparteJfarshaU,  which  decision  was  affirmed  by  the 


(a)  Mont.  27.  (e)  1  Mont.& A.  118;  3D  &C. 

(6)  1  B.  &  Ad.  698.  139. 

(<?)  9  B.  &  C.  146.  (/)  4  Bing.  209. 

(d)  Mont,  ft  B.  219. 
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1843.  Court  of  Beview ;  and  as  this  is  the  case  which  seems  most  in  point 

"     "  with  the  present  of  all  those  which  liave  now  been  cited,  I  will 

Whitmori.  sl^oHly  state  the  substance  of  it.  It  was  tjie  case  of  a  coTenant  by 
A.  for  payment  by  B.  of  the  premiums  on  a  policy  effected  to  secure 
a  debt  due  from  B.  to  the  plaintiff  The  premium  becoming  due  was 
paid  neither  by  B.  (who  had  become  bankrupt),  nor  by  A^  but 
the  plaintiff  himself  paid  it ;  and  A.  having  in  the  meantime  also 
become  bankrupt,  and  having  obtained  his  certificate,  it  was  held, 
that  the  certificate  was  no  discharge  from  the  payment  of  the  pre- 
miums. It  is  unnecessaiy  to  express  an  opinion  as  to  what  might 
have  been  our  decision  if  the  proof  here  had  been  otherwise  present- 
ed to  us;  but  the  parties  have,  in  this  case,  been  advised  to  ex- 
hibit it  in  this  shape,  namely, — ^for  the  value  of  the  policies,  esti- 
mated according  to  the  amount  of  the  premiums.  And  it  is  argued, 
that  this  is  an  amount  clearly  capable-  of  valuation ;  that,  although 
there  is  strictly  no  debt^  inasmuch  as  the  covenant  is  to  pay,  not  to 
the  bankrupt^  but  to  a  third  party,  namely,  the  insurance  company, 
yet,  when  it  is  considered  that  the  policy  has  been  made  the  subject  of 
an  absolute  assignment^  and  that  the  covenant  to  pay  is  for  the  imme- 
diate benefit  of  those  who  are  the  objects  of  it,  there  can  be  no  ques- 
tion that  this  is  an  obligation  within  the  contemplation  of  the  statute. 
T(iere  is,  at  least  to  my  mind,  much  force  in  the  reasoning  in  fiivour 
of  the  reception  or  admission  of  this  proof,  and  sufficient,  perhaps, 
to  justify  the  expression  of  some  desire  that  the  provisions  of  the 
Act  were  extended  to  cases  such  as  the  present,  of  no  unfrequent 
occurrence,  undistinguishable  in  point  of  moral  justice  from  those 
of  Ex  parte  THndall,  and  others  already  cited.  But  we  apprehend 
that,  whatever  disposition  may  be  felt  to  give  effect  to  such  an  ex- 
tension, it  is  too  strongly  opposed  to  the  principle  of  a  distinction 
between  debts  and  mere  liabilities,  as  it  is  laid  down  by  the  Chief 
Judge  Brskine  in  the  case  of  Ex  parte  Ifarshall(a\  to  be  acted  upon. 
In  La  Coste  v.  Oilman  (6),  a  similar  question  to  the  present  arose 
under  the  Insolvent  Debtors  Act,  61  Qeo,  3,  c.  125,  s.  16 ;  and  it  was 
contended,  that  premituns  on  a  policy  of  insurance,  payable  after  the 
1st  of  May,  1811  (up  to  which  day  the  Act  operated  in  discharge, 
sect.  30),  must  be  considered  as  sums  of  money  payable  by  way  of 
annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatsoever,  within 
that  section ;  but  the  Court  of  Exchequer  thought  otherwise,  and 
held,  that  the  debtor  was  not  exonerated  as  to  such  premiums  by 
his  discharge  under  the  Act.  In  the  case  of  Bennett  v.  Bwion  (c), 
a  mortgagor,  by  a  deed  of  mortgage  for  a  debt  of  1000?.,  cove- 
nanted, as  a  further  security,  to  insure  his  life  for  the  mortgagee's 


(a)  1  Mont.  &  A.  118 ;  3  D.  &  (b)  1  Price,  315. 

C.  139,  (c)  12  A.  &E.  657. 


CASKS   IN   BANKRUPTCY.  21 

benefit)  to  deliver  the  policy  to  him,  and  to  keep  the  premiums  1843. 

paid  till  the  debt  was  discharged;  and  that  i^  in  the  meantime,  ^  v  ' 
the  preminms  should  be  in  arrear,  the  mortgagor  might  pay  them,  <»r  ^ 
and  receive  the  amount  from  the  mortgagee.  The  mortgagor  after- 
wards took  the  benefit  of  the  Insolvent  Debtors  Act^  7  Geo.  4^  c.  57, 
and  included  the  1000^.  in  his  schedule,  stating  also  that  the  cre- 
ditor held  a  policy  of  insurance  on  his  life,  with  a  joint  security 
of  A.  B.  for  the  payment  of  the  premiums.  It  was  held,  that  the 
mortgagor  was  not  protected  by  his  discharge,  nor  from  an  action 
of  covenant  at  the  suit  of  the  mortgagee,  for  premiums  becoming  due 
after  such  discharge,  and  paid  by  the  mortgagee  on  the  mortgagor's 
defiskultw  Now,  in  the  case  upon  which  we  have  to  decide,  the  bank- 
rapt  covenants  to  pay  the  insurance  office  certain  premiums,  and  if 
he  does  not^  the  trustees  may  pay  them,  and  he  (the  bankrupt)  is  to 
indemnify  the  trustees.  It  seems  to  us,  that  this  indemnity  is  inca- 
pable of  being  estimated.  If  the  trustees  had  paid  a  year's  premium, 
and  the  bankrupt  had  died  before  the  next  premium  became  due, 
the  amount  of  damage  would  have  been  the  sum  paid  by  the  trus- 
tees ;  or  it  might  have  been,  in  addition  to  that^  a  fine  imposed  by 
the  office  for  paying  the  premium  too  late.  Again,  if  the  bankrupt 
had  died,  and  the  payment  of  the  last  year's  premium  had  been  alto- 
gether omitted,  the  whole  sum  insured  would  have  been  lost  We 
think  that  this  case  is  analogous  to  the  cases  of  Bennett  y.  Burton  and 
La  Coste  v.  Oilman,  and  must  be  governed  by  them ;  but^  independent- 
ly of  any  authority,  we  also  think  that  there  was  here  no  debt  between 
tiie  trustees  and  the  bankrupt  to  which  any  of  the  clauses  in  the 
Bankrupt  Act  are  applicable,  and  thai^  consequently,  this  proof  must 
be  rejected. 
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March  bth.  £k  parte  Richard  Cassuthhbs  and  Othera, 

In  the  Matter  of  Jonathan  Hiooinsob  and  Richard  Deas, 
Bankrupts. 

A  hill  of «-  A  HE  petitioners  were  holders  of  a  bill  of  exchange  for 
dra^^"?!!!  7500i.,  drawn  upon  the  bankrupts,  in  respect  of  a  cargo  of 
c  *  Cn.  7500(.  eoffee,  consigned  to  the  bankrupts,  by  their  orders,  by 
vhich  place  '  MessTB.  Lyon,  Schwind,  &  Co.,  of  Rio  Janeiro.  The  bill 
J^vi'gu'ant;"  ^^  thu8  expressed:  "Exchange,  7500i  sterling,  Rio  de 
iiiffi^fnt'w  Janeiro,  18th  of  September,  1847.  At  sixty  days  Bight,pay 
pn  a  lien  on  (bis  first  of  excbaDge,  second,  third,  and  fourth  not  pud, 
tbe  unooni  of  to  the  Older  of  Messrs.  C&rrutliers  &  Co.,  the  sum  of  750<M. 
'  sterling,  value  of  same,  which  place  to  account  against 

coffee  per  Vigilant,  as  advised  by  Lyon,  Schwind  &  Ca" 

The  bills  of  lading  of  the  cargo  were  received  by  the 
bankrupts  before  the  date  of  the  fiat.  The  bill  of  ex- 
change -was  not  accepted,  having  arrived  after  the  bank- 
ruptcy. 

On  the  arrival  of  the  cargo,  the  assignees  of  the  bank- 
rupts took  possession  of  it.  Their  right  to  retain  it  was 
disputed  by  an  indorsee  of  the  bill  of  lading,  and  was  the 
subject  of  an  action  (a).  The  petition  prayed  that  the  cai^o 
might  be  sold,  and  that  the  amount  due  to  the  petitioners 
on  the  bill  might  be  paid  out  of  the  proceeds. 

Mr.  Bacon  and  Mr.  J.  V.  Prior  contended,  among  other 
arguments,  that  the  form  of  the  bill  was  sufficient  to  give 
a  lien;  and  that,  as  the  bankrupts  ttwk  the  cargo  with  no- 
tice that  this  bill  had  been  drawn  upon  them  in  that  par- 
ticular form,  they  must  be  held  to  have  made  the  purchase 
on  the  footing  of  the  agreement  which  the  bill  expressed, 
although  they  had  not  in  form  accepted  the  bilL — They 

(a)  See  Van  Catted  v.  Booker,  18  L.  J,  Exch.,  9. 
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cited  Ex  parte  Waring  (a),  Ex  parte  Perfect  (6),  Ex  parte        1849. 
Parr  (c),  Ex  parte  Oledstanes  (d),  and  Bum  v.  Garvaiho  (e),       "^J^^ 

CARRUTUBR8, 

Mr.  Swamton,  Mr.  Russell,  Mr.  iJ.  Palmer,  Mr.  Crompton,     hiog^in^n. 
Mr.  Oreene,  and  Mr.  -ffddi^,  for  the  respondents. — The  lan- 
guage of  the  bill  of  exchange  merely  imports  that  it  is  to 
be  carried  to  a  particular  account,  and  is  insufficient  to 
create  a  lien. 

Mr.  BacoTiy  in  reply,  was  stopped  by  the  Court 

The  Vicb-Chancelloe: 

These  petitioners  may  not  be,  and  probably  are  not, 
bound  by  the  judgment  of  the  Court  of  Exchequer,  obtain- 
ed by  the  assignees  in  the  action  twice  tried  before  special 
juries  at  LiverpooL  But,  leaving  this  judgment  entirely 
out  of  consideration,  I  think  that  the  case  of  contract,  in« 
dependently  of  the  form  and  language  of  the  bill,  rests  in 
too  doubtful  and  obscure  a  state  to  render  it  possible  to 
act  on  it 

With  regard  to  the  form  and  language  of  the  bill,  it 
must  be  recollected,  as  was  urged  by  counsel,  that  it  has 
never  been  accepted.  Still  its  form  and  language  may  be 
such  as  to  shew  the  object  and  intention  with  which  the 
goods  were  placed  on  board  the  Vigilant,  and  with  which 
possession  was  obtained  by  Barton,  Irlam  &  Higginson, 
or  the  captain  of  the  vessel,  by  means  of  that  delivery.  The 
language  of  the  bill  is  capable  of  being  explained  not  only 
in  such  a  manner  as  to  create  a  lien,  but  is  open  to  another 
construction.  It  may  be,  that  the  true  construction  is, 
that  the  bill  simply  directs  to  what  account  it  is  to  be 
placed.  It  may  have  been  intended  to  give  a  lien;  but  I 
cannot  act  upon  such  a  construction  of  the  instrument. 

I  will  not  preclude  the  petitioners  from  instituting  a 

(a)  2  G.  &  J.  404.  {d)  3  Mont.  D.  &  D.  109. 

(6)  Mont.  26.  (<?)  4  My.  &  C.  690. 

(c)  18  Ves.  65. 
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1849.         Buit  for  establishing  their  claim,  if  they  think  fit  so  to  do. 
"^^^^      UnlcBB  they  establish  it  by  a  suit  at  lav  or  in  equitj,  I 
CuBUTHmius    aiijji  dismiss  the  petition  without  costs. 

HlOaiNBON. 

The  order  was  for  the  petition  to  stand  over, 
with  liberty  for  the  petitioners  to  bring 
an  action  or  institute  a  suit;  but  if  nei- 
ther action  nor  suit  should  be  commeDceil 
within  NX  weeks,  the  petition  was  to  stand 
dismissed. 


Ex  parte  Jarsd  Tebbbtt  Host, 
Jan.  2*A, 
Feb.  itt.  In  the  Matter  of  Josbph  Busst. 

A  d«laraUon  of  X  HIS  waa  the  petition  of  the  petitioning  creditor. 
i^^'h^'i^i  On  the  29th  of  March,  1848,  the  respondent  Joseph 
wiihin  two  Busst,  beinir  then  a  trader,  filed,  in  the  office  of  the  Lord 
be  an  act  of  Chancellor's  Secretary  of  Bankrupts,  a  declaration  of  in- 
ficifiDt  to  lup-  solvency,  in  the  form  of  schedule  D.  to  the  6  &  6  Vict  c. 
S^lTu'^^  122.  On  the  4th  of  April  foUowing,  a  fiat  was  issoed 
ttat  period,  on  against  the  respondent,  on  the  petition  of  three  creditors, 
of  the  fcnner  and  was  duly  forwarded  to  the  Court  of  Bankruptcy  for 
the  Birmingham  district 

Some  of  the  creditors  afterwards  came  to  a  resolution  to 
give  the  respondent  time  to  pay  his  debts,  which  he  unde^ 
took  to  do  in  full,  by  four  instalments;  and  a  deed  of  in- 
spectioD  and  letter  of  license  was  executed  by  the  credi- 
tors and  by  the  respondent,  to  enable  the  latter  to  carry 
the  agreement  into  effect;  and  the  fiat  was,  consequently, 
never  opened. 

The  respondent  continued  to  carry  on  business,  but  failed 
in  the  p&yment  of  the  second  of  the  above-mentioned  in- 
stalmcnts.      The   creditors  then   resolved  to  proceed  ii 


r 
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bankruptcy;   but  inasmuch  as  the  respondent  had  in-        1649. 
curred  debts  and  had  traded  since  the  fiat  was  issued, 
it  was  thought  advisable  to  annul  it,  and  issue  another. 

Accordingly,  on  the  18th  of  December  last,  the  petitioner 
presented  a  petition  to  annul  the  first  fiat;  which  was 
annulled  accordingly. 

On  the  same  day,  another  docket  was  struck;  and  on 
the  23rd  of  December,  1848,  a  second  fiat  was  issued,  on 
the  petition  of  the  present  petitioner,  Jared  Terrett  Hunt 

The  act  of  bankruptcy  relied  on  in  support  of  the  second 
fiat,  was  the  declaration  of  insolvency  filed  on  the  29th 
of  March,  1848,  on  which  the  first-mentioned  fiat  issued 
within  two  months;  it  being  considered,  that  the  issuing  of 
this  fiat,  although  it  was  afterwards  annulled,  was  suffi- 
cient to  satisfy  the  provision  in  the  Act.  On  proceeding 
to  open  the  second  fiat,  Mr.  Commissioner  DcmieU  was 
satisfied  with  aU  the  requisites  except  the  act  of  bank- 
ruptcy, but  considered  the  declaration  of  insolvency  not 
sufficient,  inasmuch  as  the  second  fiat  was  not  issued  within 
two  months  after  the  filing  of  the  declaration. 

The  prayer  of  the  petition  was,  that  the  Commissioner 
might  be  ordered  to  adjudicate  the  respondent  to  be  a 
bankrupt  upon  the  second  fiat,  or  that  it  might  be  ordered 
that  the  first  fiat  issued  against  him  might  be  proceeded 
with,  notwithstanding  the  same  had  been  annulled,  as 
mentioned  in  the  said  petition,  and  that  the  conduct  of  the 
proceedings  under  the  same  fiat  might  be  committed  to 
the  petitioner.  It  was  intimated  to  the  Court,  that  the 
Commissioner  was  desirous  of  having  the  point  decided  for 
his  guidance. 

Mr.  Swwnston  and  Mr.  Shapter  in  support  of  the  petition. 
— ^The  declaration  of  insolvency  is  a  good  act  of  bank- 
rupt<;y  to  support  the  second  fiat,  for  all  that  the  6  &  6 
Vict.  c.  122,  s.  22  requires,  is  thus  expressed:  "  provided  a 
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1849.  fiat  in  bankruptcy  shall  issue  against  such  trader  within 
two  months  firom  the  filing  of  such  declarati<Mi  (ay  That 
requisition  is  satisfied  in  the  preset  case,  as  a  fiat  did 
issue  within  the  time.  [The  Vioe-ChimceUor. — Is  not  the 
meaning  of  the  clause  this,  that  the  declaration  of  insol- 
vency is  capable  of  supporting  a  fiat  issued  within  two 
months,  and  is  not  capable  of  supporting  one  issued  at  a 
later  period?] 

There  is  an  unreported  decision  of  Lord  CoU^nham's  in 
our  favour,  upon  the  exactly  similar  woxds  of  the  proviso 
in  the  1  &  2  Vict,  a  1 10,  a  8,  by  whidi  default  in  paying 
or  securing  a  debt  is  made  an  act  of  bankn4)tcy,  "  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  calendar  months,  &c/'  The  case  is  Ex  parte 
Parker  {b).  There  is  a  marked  difierenoe  between  the 
frame  of  these  sections  and  that  of  the  6  Geo.  4:,  c.  3  6,  &  6, 
which  also  enacts,  that  a  declaration  of  insolvency  shall 
be  an  act  of  bankruptcy,  but  provides  that  no  commission 
shall  issue  thereupon,  unless  it  be  sued  out  within  two  ca- 
lendar months  next  after  the  insertion  of  the  advertise- 
ment of  the  insolvency.  The  change  in  the  provision  must 
have  been  made  designedly,  and  for  the  purpose  of  defi- 
nitively constituting  an  act  of  bankruptcy  as  soon  as  a  fiat 
issues,  although  it  may  not  be  the  fiat  which  is  ultimately 
prosecuted. — They  also  cited  Oibaon  v.  Mvskett  (c). 

The  Vicb-Chancelloe: — 

Independently  of  authority  my  own  opinion  would  pro- 
bably have  been  different;  but  I  consider  myself  bound,  by 
the  decision  of  the  Court  of  Review  and  the  Lord  CThan- 


(a)  The  corretponding  provi-  8th  December,  1839;  Lord  Chan* 

sion  in  the  new  Act^  1 2  &  13  Yict.  cellor,  December  24th,  1839;  re- 

c.  106,  8. 104,  is  similarly  framed,  ported  post,  p.  575. 

(6)  C.  R,  28th  November  and  (e)  4  Man.  &  Gr.  160. 
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eellor  in  the  matter  of  Parkevy  in  NoTember  and  Decern-        1649. 
ber,  1839,  on  the  8th  section  of  the  stat  1  &  2  Vict  a  110,      ^^^ 
to  hold  the  second  fiat  ralid.  Jiimv^ 

In  ffv 
BUSST. 

1839. 
C.  R 

Ex  parte  Riohabd  Pabkbb,  ^^  "^ 

In  the  Matter  of  Riohabd  PAB,Ksa.  L.  c. 

TDec,2Atk. 
HIS  was  the  petition  of  the  bankrupt,  to  annul  the  fiat  A  fiat  waa  sued 

for  want  of  an  act  of  bankruptcy.    That  relied  upon  was  ^  omSsion  to" 

the  omission  to  pay  or  secure  a  debt  according  to  the  1  &  2  J^Jt  wscOTdSmT 

Vict.C.  110,  S.  8.  tothel&2 

The  petitioner  having  failed  to  pay  or  give  security  for  8,  which  enacts, 
the  debt,  a  fiat  issued  against  him  within  the  two  months  gjon  ^]  ^T 
mentioned  in  the  8th  section  of  the  Act,  but  was  after-  ?^*?*«  ■«  act  of 

'  ^  bankrnptcy, 

wards  annulled  for  want  of  prosecution  at  the  instance  of  provided  a  fiat 

. .  shall  issae  with- 

a  creditor.  in  two  months 

Afterwards,  and  after  the  expiration  of  the  two  months,  T^foitwMmJt 


the  fiat  issued  which  was  now  in  question,  upon  the  peti-  wied  outbvthe 

,    *  *  *  creditor  who 

tion  of  the  creditor,  at  whose  instance  the  former  was  made  the  affida- 

J    •]  vit  of  debt,  and 

superseded.  was  afterwards 

annulled  for 

Mr.  BetheU,  in  support  of  the  petition  (a). — First,  the  fiat  cutioiL  A  se- 
cannot  be  sustained,  as  it  is  not  sued  t)ut  by  the  creditor  i^^a^tw^^e 
whose  aUeired  debt  the  petitioner  omitted  to  pay.  expiration  of 

®  ^  .  the  two  months: 

Secondly. — It  is  precluded  by  the  proviso  in  the  clause  Held,  that  the 
limiting  its  operation  to  fiats  sued  out  within  two  months.  A;c.,consJtuted 
The  annulled  fiat  cannot  satisfy  the  requirement  of  the  ^'^Spt^* 
Act,  for  it  is  the  same  as  if  it  had  not  existed. — He  re-  ^  »npport  the 

second  fiat* 

ferred  to  6  Geo.  4,  c.  16,  s.  81. 

Sir  John  Cboss  said,  he  had  no  doubt  upon  the  first 
point.    The  omission  to  comply  with  the  requisitions  of 

(a)  The  report  is  taken  from  the  note  in  the  Court  book  of  the  day. 
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1839.  the  section  was  an  oTert  act  of  insolvency ;  and  the  section 

Exparu  ^^  intended  to  apply  to  all  the  creditors.     His  Honor 

Parkbr,  only  required  to  hear  the  respondent's  counsel  on  the  se- 

Pabksr.  cond  point. 

Mr.  Swa/ruton  for  the  respondent,  the  petitioning  credi- 
tor.— It  is  a  mistake  to  say,  that  the  first  fiat  can  be  treated 
as  a  nullity.  It  was  a  valid  fiat,  and  might  be  put  in 
operation  by  an  order  in  the  nature  of  a  writ  of  proce- 
dendo. Had  it  been  otherwise,  I  would  not  argue  the 
point 

Mr.  Bethell,  in  reply. — ^There  is  no  act  of  bankruptcy 
except  under  the  Act  But  the  Act  requires  a  fiat  to  be 
issued  within  two  months.  Can  it  be  said  that  this  re- 
quirement is  satisfied  by  the  issuing  of  the  first  fiat  which 
has  been  annidled? 

Sir  John  Cboss. — The  case  is  new,  and  not  without 
difficulty.  It  requires  much  consideration.  Perhaps  the 
Court  would  not  have  annulled  the  first  fiat,  had  the 
circumstances  been  brought  under  its  notice. 

Dec,  eth.  On  this  day  Sir  John  Cross  gave  judgment,  dismissing 

the  petition,  and  saying  that  Sir  Oeorge  Rose  concurred 
in  the  decision. 

Dec,  2ith.         On  this  day  the  matter  was  heard  before  the  Lord  Chan- 
cellor (Lord  CoUenham),  by  way  of  appeal,  on  the  following 

Special  Case. 

The  Court  hath  found  as  follows: — ^That  the  petitioner, 
on  the  22nd  day  of  August  now  last  past,  was  a  trader 
within  the  meaning  of  the  laws  now  in  force  respecting 
bankrupts,  and  was  then  indebted  to  one  Lydia  Rainsford 
in  the  sum  of  1002.  and  upwards;  and  that  the  said  Lydia 
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Rainsford  did^  on  that  day,  file  an  affidayit  in  her  Majesty's        1839. 
Court  of  Bankruptcy,  that  the  said  debt,  amounting  to  the      esc  parte 
sum  of  2500Z.,  was  then  justly  due  to  her;  and  that  the  pe-       ^/^""' 
titioner,  as  she  verily  believed,  was  then  such  trader  as       Parkbr. 
aforesaid;  and  the  said  Lydia  Rainsford  did  afterwards, 
to  wit,  on  the  26th  day  of  August  last,  cause  the  petitioner 
to  be  served  personally  with  a  copy  of  the  said  affidavit, 
and  with  a  notice  in  writing  requiring  immediate  payment 
of  the  said  debt 

And  the  Court  hath  further  found,  that  the  petitioner 
did  not  within  twenty-one  days  after  the  said  service  and 
notice  pay  the  said  debt,  nor  secure  or  compound  for  the 
same  to  the  satisfaction  of  the  said  Lydia  Rainsford,  nor 
did  enter  into  any  bond  for  securing  the  payment  of  the 
said  debt  or  any  part  thereof,  pursuant  to  the  statute  in 
that  case  made  and  provided,  but  wholly  made  default 
therein  for  twenty- two  days  then  next  following. 

And  the  said  Court  doth  further  find,  that,  within  two 
calendar  months  from  and  af);er  the  filing  of  the  said  affi- 
davit, that  is  to  say,  on  the  20th  of  September  then  next 
following,  a  fiat  in  bankruptcy  was  issued  against  the  said 
petitioner  on  the  petition  of  one  Job  Cox,  to  whom  he  was 
then  justly  and  truly  indebted  in  the  sum  of  100^.  and 
upwards;  and  that  the  same  was  superseded  for  want  of 
prosecution  in  due  time  at  the  instance  of  the  said  Joseph 
Foster,  the  petitioning  creditor,  who  caused  the  fiat  now 
in  force  to  be  issued  in  lieu  thereof,  on  the  24th  of  Octo- 
ber following,  but  after  the  expiration  of  two  calendar 
months  from  the  filing  of  the  said  affidavit 

And  no  other  act  of  bankruptcy,  except  the  default 
aforesaid,  appears  to  have  been  committed  by  the  said 
petitioner. 

For  the  petitioner  it  was  contended,  that  the  law  did 
not  authorise  any  of  his  creditors,  except  the  said  Lydia 
Kainsford,  to  avail  themselves  of  such  act  of  bankruptcy; 
and  that  both  the  said  fiats  were,  for  that  reason,  invalid; 
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1830. 

Parkbr, 

In  re 
Parkbr. 


or,  if  not,  that  it  was  unlawful  to  sue  out  the  fiat  now  in 
force  after  the  expiration  of  the  said  two  months  fiom  the 
filing  of  the  affidavit 

Nevertheless,  this  Court,  having  also  fully  heaid  and 
considered  the  arguments  and  allegations  of  the  counsel 
for  the  petitioner  and  for  the  said  Joseph  Foster,  doth 
adjudge  and  determine  that  the  said  petitioner  did  become 
bankrupt  within  the  true  intent  and  meaning  of  the  Act 
passed  in  the  1st  and  2nd  years  of  her  Majesty's  reign  for 
abolishing  arrest  on  mesne  process,  before  the  issuing  of 
the  said  second  fiat;  and  that  the  same  is  valid  in  law; 
and  thereupon  doth  order  that  the  said  petition  be  dis- 
missed 


Mr.  BetheU  appeared  for  the  appellant. 

Mr.  Swanston  for  the  respondent. 

The  LoBD  Chahcbllob  dismisssed  the  appeal. 


1849. 
Feb.Sthd: 


Ex  parte  Robebt  Bubton  and  Others, 
In  the  Matter  of  Richabd  Fobd,  a  Bankrupt; 


AND 


Where  a  peti- 
tion, and  the 
affidaTita  in 
rapport  of  it, 
bad  been  wrong- 
ly intitled,  and 
the  petition  had 
been  amended 
under  an  order, 
the  Court  al- 
lowed the  affi- 
davita  to  be 
taken  off  the 
file  to  be 
amended. 


In  the  Matter  of  Geobob  Habvet,  a  Bankrupt 

Mr.  bacon  and  Mr.  Rogers,  on  behalf  of  the  peti- 
tioner, moved  that  the  affidavits  in  support  of  the  petition 
might  be  taken  off  the  file,  in  order  that  the  title  of  them 
might  be  amended,  so  as  to  correspond  with  the  petition 
which  had  been  amended  under  an  order  of  the  Court; 
and,  when  so  amended,  was  intitled  in  both  the  above 
bankruptcies,  but  was  originally  intitled  in  only  one  of 
them. 

The  Yioe-Chancellob,  after  consulting  the  Registrar, 
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Hr.  Vizard,  said,  he  was  informed  that  there  were  prece- 
dents (a)  in  the  office  of  such  an  order,  to  which  he  saw 
no  objection. 

The  affidavits  were  ordered  to  betaken  off  the  file  to  be 
amended  and  resworn,  the  solicitor  undertaking  to  restore 
them  so  amended  within  a  week  to  the  proper  officer  of 
the  Court. 

(a)  Re  Coates,  10th  August,  1848 ;  Re  Seddon,  14th  January,  1846, 
and  1 8th  February,  1846. 


1849. 


Ex  parte  Johh  Wabb, 
In  the  Matter  of  John  Ward,  against  whom  &c. 

JL  HIS  was  a  petition  to  annul,  for  want  of  prosecution, 
a  fiat  which  had  issued  against  the  petitioner. 

Mr.  Russell  and  Mr.  Aspla/nd  supported  the  petition. 

For  the  petitioning  creditor  it  was  objected,  that  the 
petition  was  one  of  course,  and  ought  not  to  have  been 
served. 

Mr.  Russell  said,  that  the  bankrupt  was  abroad,  in  the 
course  of  his  business  as  the  master  of  a  vessel ;  and  that, 
therefore,  he  could  not  sign  the  common  petition,  and 
that  a  special  application  became  necessary. 

The  Yioe-Chancblloa  said,  that  a  short  ex  parte  appli- 
cation might  have  been  made,  and  refused  the  bankrupt 
the  costs  of  the  present  petition. 


March  7th, 


The  circum- 
stance of  a  per- 
son against 
whom  a  fiat  has 
issued  being 
abroad,  does 
not  iustify  a 
special  petition 
to  annul  for 
want  of  prose- 
cution, as  an 
ex  parte  appli- 
cation may  be 
made  to  dis- 
pense with  his 
signature. 
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1849. 

March  lih.  Ex  parte  Samuel  Wam), 

In  the  Matter  of  Samttel  Ward,  against  whom  &a 

An  order  annul-  XN  this  case  an  Order  had  been  made,  annulling,  with 
l^tli^ed  "**'  ^^^y  ^^^  ^^*  ^^  l^g*^  requisites,  a  fial  against  the  peti- 
againit  the  pe-    tioner:    and  the  only  question  was,  whether  the  costs 

titioner,  will  '  ■'     *  ^  v     •        •  i?  i 

not  be  extended  should  include  the  costs  occasioued  by  the  issuing  of  the 

to  thecoBtsoc-      /»    . 
easioned  to  him    H^t. 
by  the  iaiuing 

A^^th^o?"*       ^^*  Russell  and  Mr.  Asfj^d  were  for  the  petitioner. 

the  pioceedinga 

The  Vice-Chanoellob  said,  he  could  not  make  an  order 
in  that  form.  The  order  might  extend  to  the  costs  of  con- 
testing the  .adjudication;  but  for  anything  further  the  pe- 
tioner  must  bring  his  action. 


Ma^reh  19<A.  Ex  parte  Ralph  Addison, 

In  the  Matter  of  Chables  Saxon  Hoopeb  and  Ralph 

Addison,  against  whom  &c. 

A  trader,  on  a  -L  HIS  was  the  petition  of  one  of  the  bankrupts  to  annul 
pwtoeiSte*^^  the  fiat,  for  want  of  an  act  of  bankruptcy.  From  January, 
at  die  place  of     1848  \jq  1849,  the  bankrupts  carried  on  business  in  part- 

bnsineM  a  di-  , 

rectionthat       uership,  as  merchants,  at  No.  23,  Lawrence  Pountney* 

letters  were  to      | 

be  addressed  to    A*^®- 

^***^S?ce       ^^  ^^  ^**  of  August,  1848,  the  partnership  was  dis- 

atashop.         '   SoIved. 

ing  partner  af-  Both  the  partners  had  resided  at  the  place  of  business, 
Sl!2^'a  Mii-  *^  ^^^  8th  of  December,  1848,  when  the  petitioner  quitted 
citor  to  call  a      the  houso,  and  went  to  reside  in  Quebec-street,  where  he 

meeting  of  ere-     ,,.,•.  , 

ditors,  and  the     had  preYiously  hired  a  bed-room,  in  order  to  be  near  hia 

solicitor  notified 
this  to  the  re- 
tired partner,  who  neither  sanctioned  the  meeting  nor  attended  it: — HM^  that  neither  of  these' 
lions  constituted  an  act  of  bankruptcy. 
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brother,  who,  with  his  wife  and  daughter,  resided  in  that        1849. 
neighbourhood,  and  with  whom  he  intended  to  reside,  upon      ex  parte 
their  obtaining  suitable  apartments.     There  was  a  memo-      ^^^^'' 
randum  in  the  diary  at  the  counting-house,  that  any  letters      Hoopm. 
for  the  petitioner  were  to  be  addressed  and  forwarded  to 
him,  at  Mr.  Chews,  Post-office,  Crawford-street,  Bryanstone- 
square.    Addison's  brother  was  well  known  to  Mr.  Chews. 
It  appeared  that  on  the  1st  of  January,  1 849,  the  petitioner 
received  a  letter  from  the  petitioning  creditor's  solicitor, 
dated  the  29th  of  December,' 1848,  stating  that  the  other 
bankrupt  instructed  him  to  call  a  meeting  of  the  creditors 
of  the  firm  on  the  3rd  of  January,  at  2  o'clock,  at  the  soli- 
citor's office. 

The  petitioner  had  not  sanctioned  the  calling  of  this 
meeting,  and  he  did  not  attend  it.  His  solicitor  however 
was  present,  and  the  meeting  was  adjourned  to  the  5th, 
in  order  to  ascertain  whether  the  petitioner  would  give 
up  to  the  creditors  the  deed  of  dissolution;  which  he  de- 
clined to  do:  and  thereupon  it  was  determined  by  the 
creditors  that  a  fiat  should  be  issued  against  the  two.  In 
support  of  the  fiat,  the  housekeeper  at  the  countinsc-house 
deposed,  that  she  had  no  knowledge  of  the  petitioner  s  - 
residence;  and  that  she  believed  he  absented  himself  with 
intent  to  delay  and  defeat  his  creditors.  Several  persons, 
creditors,  also  deposed,  that  on  applying  at  the  counting- 
house  they  could  not  ascertain  where  the  petitioner  was 
to  be  found. 

Mr.  RusseHi  and  Mr.  J,  T.  Hamilton  in  support  of  the 
petition. — ^The  refusal  to  attend  the  meeting  was  no  act 
of  bankruptcy;  nor  can  the  petitioners  ceasing  to  reside 
at  the  place  of  business,  after  the  partnership  had  ceased 
and  it  was  no  longer  his  place  of  business,  be  considered 
an  absenting,  so  as  to  be  an  act  of  bankruptcy.  By  insert- 
ing an  address  in  the  diary  he  did  all  that  it  was  necessary 
to  do  to  enable  the  creditors  to  apply  to  him. 

D  B.  c. 
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1849.  Mr.  Bacon,  for  the  assignees,  cited  Sx  parte  Beer  (a)  as 

Ea  parte      ^  ^^^  non-attendance  at  the  meeting. 

Addison, 
'In  re 

HooPMu  The  Vice-Chanobllob. — There  the  bankrupt  concurred 

in  calling  the  meeting.  An  address  at  a  post-office  cannot 
be  considered  as  affording  a  trader  s  creditors  proper  means 
of  access  to  him. 

The  Yiob-ChanceUiOB  inquired  whether  the  respond- 
ents desired  an  oral  examination;  and  being  answered  in  the 
negative,  his  Honor  said: — Had  the  respondents  wished  to 
examine  witnesses,  I  should  have  adjourned  the  case  for  the 
purpose  of  enabling  them  to  do  so.  I  am  of  opinion  that,  up- 
on the  materials  before  me,  I  am  bound  to  saj,  that  an  act 
of  bankruptcy  has  not  been  committed  by  this  gentleman. 
The  fiat  must  be  annulled  as  against  the  petitioner;  but  it 
is  not  a  case  for  costs.  The  materials  before  me  include 
important  facts  which  were  not  before  the  Commissioner. 

Fiat  annulled,  without  costs. 

(a)  1  Mcrnt  D.  k  D.  390. 
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1849. 

Ex  parte  Aechibald  Kbiohtley,  Henry  Stubbs,  George    ^p^u  2nd. 

Smith,  and  John  Smith, 

In  the  Matter  of  John  Stookdale,  a  Bankrupt. 

X  HE  petitioners  Archibald  Eeightley  and  Henry  Stubbs  a  mortgagee 
were  transferreesof  a  legal  mortgage  in  fee.   On  the  trans-  ^l^order^ 
fer,  the  other  petitioners  George  and  John  Smith,  who  ^^^^^^n^^^^ 
were  entitled  to  the  equity  of  redemption,  covenanted  to  mortgagor  but 

&  uiuvhsAcr  of 

pay  the  mortgage  debt.  the  equity  of 

Afterwards,   the  petitioners  George  and  John  Smith  J^^ugh  th^Ven- 
conveyed  the  equity  of  redemption  to  the  bankrupt,  who  doraof  the  equity 

1  ^        .  1      ^  \\  .        of  redemption, 

by  the  conveyance  covenanted  with   George  and  John  with  whom  the 
Smith  to  pay  the  mortgage  debt  and  indemnify  them  in  ^en^tedTo 
respect  thereof.  w  the  debt, 

*  ^  ^  join  m  the 

The  present  petition  prayed  for  a  sale  of  the  mort-  petition,  and 

gaged  hereditaments,  with  leave  for  the  petitioners  George  uberty,  after 

and  John  Smith  to  bid;   and  that  the  proceeds  of  the  gc&!to^'" 

sale  might  be  applied  in  payment  of  the  mortgage  debt;  prove  for  the 

amount. 

and,  if  they  should  be  insufficient,  then  that  the  peti- 
tioners George  and  John  Smith,  on  paying  the  deficiency 
to  the  other  petitioners,  might  be  at  liberty  to  prove  for 
the  amount  so  paid  by  them,  and  to  enter  a  claim  in  the 
meantime. 

Mr.  Hobhouse  supported  the  petition. 

Mr.  Bacon  and  Mr.  FoUett,  for  the  assignees,  were  riot 
called  upon. 

The  Vicb-Chanoelloe. — A.  is  indebted  to  B.,  and  C. 
covenants  with  A.  to  pay  A.'s  debt.  Can  B.  be  considered 
a  creditor  of  C?  Has  there  ever  been  a  case  where  Lord 
Rosslyn'a  Order  has  been  enforced,  in  which  there  could 
be  no  proof  by  the  mortgagee  for  the  deficiency? 

Petition  dismissed. 
d2 


An  MMgnee,       X  HIS  was  the  petition  of  the  bankrupt,  praying,  among 

who  had  acted 
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1849. 

May  23rrf.  Ex  parte  Hbnry  Thomas  Newton, 

In  the  Matter  of  Henby  Thomas  Newton. 

Ti 

asMiicitortothe  Other  things,  that  the  accounts  of  Mr.  Moss,  the  assignee, 
ed  toSLge^fop  which  had  been  audited  previously  to  the  11th  of  August, 

^  hT^'intfie  *^*^'  "^^8^*  ^  opened;  that  it  might  be  referred  to  the 
bnsineas  of  the  Commissioner  to  review  them;  and  that,  in  reviewing  the 
costa  out  of  same,  the  Commissioner  might  be  directed  to  disallow  all 
^  profi^dM^  items  contained  in  the  bills  of  costs  of  the  assignee  (who  had 
npon.  acted  as  solicitor  to  the  fiat)  other  than  those  items  which 

were  for  or  in  respect  of  money  paid  out  of  pocket  by 
him. 

The  assignee  had  been  the  petitioning  creditor,  the 
bankrupt  being  indebted  to  him  on  mortgage,  and  also  in 
respect  of  a  bill  of  costs. 

Dividends,  amounting  to  10«.  in  the  pound,  had  been 
already  paid  to  the  creditors,  who,  with  the  exception  of 
the  assignee,  had  agreed  to  accept  the  remaining  10& 
in  the  pound  without  requiring  interest,  and  that  there- 
upon the  fiat  should  be  annulled. 

At  the  original  hearing  the  accounts  were  directed  to 
be  re-audited. 

The  case  now  came  on  upon  the  Commissioner's  certifi- 
cate; and  the  principal  question  was,  whether  the  Com- 
missioner ought  to  have  allowed  the  assignee  anything 
for  the  services  of  his  clerk& 

Mr.  SwwM^Um  and  Mr.  Tri'p^  for  the  bankrupt. — ^An 
assignee  acting  as  solicitor  to  the  estate  can  make  no  pro- 
fessional charge,  except  for  costs  out  of  pocket — ^They 
cited  Fraser  v.  Palmer  (a), 

Mr.  Bacon  and  Mr.  E.  Webster,  for  Mr.  Moss,  contended, 

(a)  4  Y.  &  C.  515;  see  72«  Wyrhe,  11  Beav.  209. 
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that,  in  addition  to  the  costs  specifically  paid  out  of  pocket        1849. 
by  the  solicitor,  he  ought  to  be  allowed  a  fair  amount      Eaparu 
in  respect  of  the  services  of  his  clerks  in  copying  and      Newtow, 
otherwise,  for  which  he  had  really  paid  in  the  payment      Nbwton. 
of  their  salaries,  although  the  sums  paid  in  respect  of  the 
business  of  the  estate  could  not,  from  the  nature  of  the 
case,  be  distinguished. 

Mr.  Swanston,  in  reply,  said,  that  no  such  exception  from 
the  rule  had  ever  been  allowed. 

The  Vicb-Chancbllor. — Documents  are  sometimes  co- 
pied by  attornies  in  their  own  offices,  and  sometimes  they 
are  sent  to  law  stationers.  You  say,  that,  if  an  attorney 
in  the  situation  of  Mr.  Moss  sends  a  document  to  be  copied 
or  written  by  a  law  stationer,  and  pays  him  for  it,  it  is 
to  be  allowed;  but  that,  if,  instead  of  sending  it  to  the  law 
stationer,  the  clerk  whom  he  has  engaged  at  a  salary  is  em- 
ployed for  a  whole  day  or  a  whole  week  in  doing  the  same 
work,  then  it  is  not  to  be  allowed. 

Mr.  Swanaton, — If  it  is  to  be  the  usual  professional 
charge,  that  includes  a  profit,  which  in  this  case  he  can- 
not make;  and  he  has  no  means  of  severing  that  charge, 
one  part  of  which  consists  of  expenditure,  and  the  other 
part  of  profit. 

The  Vice-Chancbllor. — I  consider  the  inference  to  be 
just  and  unavoidable,  that  a  paid  clerk  or  paid  clerks  of 
this  solicitor  has  or  have  been  employed  for  the  purposes 
of  the  estate,  and  to  that  extent  labour  and  skill,  for  which 
the  solicitor  has  paid,  have  been  employed  for  the  benefit 
of  others. 

I  am  of  opinion,  that  an  order  ought  not  to  be  made 
against  the  solicitor  for  refunding  that  which  he  has  re- 
ceived or  which  has  been  allowed  to  him,  without  making 
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1849.        an  allowance  as  nearly  approaching  to  what  is  fit  and 

Ex  parts      corTcct  (wlthout  inclading  any  profit)  as  possible,  in  re- 

^^jhn^'      spect  of  the  labour  so  taken  from  him  for  the  benefit  of 

Nrwton.      othera     An  attempt  must  be  made  to  ascertain  it     At 

present,  as  I  understand,  nothing  has  been  allowed  him 

in  that  respect     And  I  think  it  very  likely,  that,  if  I  had 

been  in  the  place  of  the  Commissioner,  I  should  have 

thought  that  I  could  not  under  this  reference  do  it^  but 

should  have  left  it  to  another  jurisdiction.     It  is  scarcely 

possible  that  it  can  be  done  with  exactness,  but  as  near 

an  approach  as  possible  must  be  made. 

Perhaps  the  parties  can  agree  on  a  sum ;  if  not,  I  must 
send  the  matter  back  to  the  Commissioner  for  an  inquiry, 
the  language  of  which  will  require  some  consideration. 

Mr.  Bacon  said  the  amount  was  not  an  object  with  Mr. 
Moss,  who  would  be  satisfied  with  502. 

Mr.  Swanston  said,  that  the  petitioner  would  agree 
to  401 

Mr.  Bacon  said,  that,  for  the  reason  he  had  already 
stated,  he  would  accept  the  offer. 

The  order  declared,  that,  under  the  circum- 
stances of  the  case,  it  was  fit  and  proper 
that  40Z.,  part  of  a  sum  of  1 132.  in  the  cer- 
tificate mentioned,  but  that  no  other  part 
thereof,  should  be  allowed  to  Mr.  Moss; 
and  directed,  that  the  petitioner  should 
pay  to  Mr.  Moss  his  costs  of  the  petition, 
not  exceeding  302.  The  official  assignee's 
costs  in  full. 
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1849. 

Ex  parte  Anthony  Gbobob  Wright  Bibdulph,  June  eth. 

In  the  Matter  of  Anthony  Oeobqe  Wright  Bibdulph,  John 
Weight,  Hbnry  Robinson,  and  Edmund  William  Jbb- 
NiNGHAM,  Bankrupts; 

AND 

Ex  parte  Thomas  Babnbwall  and  Others,  in  the  same 

Matter. 

JL  HESE  were  two  petitions,  the  latter  of  which  was  that  a  partner  in  a 
of  the  assignees,  seeking  to  expunge  or  reduce  a  proof  ^ofrbaUnce 
which  had  been  admitted  for  7000t     The  bankrupts  were  "^^^  ^^^ 

^  account  of  tnu- 

Messrs.  Wright  &  Co.,  bankers,  Henrietta-street,  Covent-  tecs  of  a  will, 
garden.     One  of  the  partners,  Mr.  John  Wright,  was  inter-  waa  interested, 
ested  under  the  wai  of  a  Mr.  Anthony  Wright.  The  amount  ^^^\f^^'" 
proved  was  part  of  a  sum  standing?  to  the  account  of  trustee*,  and  in- 

Tested  It  upon  a 

the  trustees  of  the  will,  and  had  been  withdrawn  by  Mr.  canal  mortgage, 
John  Wright,  and  subsequently  invested  upon  a  mortgage  Authorised* 
or  charge  upon  the  Stort  Navigation  and  Hertford  Union  ^^^^^ 
Canal,  belonging  to  the  trustees  of  Sir  George  Duckett,  bankruptcy  of 
not  authorised  by  the  trusts  of  Mr.  Anthony  Wright's  will,  that  the  cestuia 
A  former  petition  (a)  had  been  presented  by  the  executors  ^re*MiS^  to 
of  the  surviving  trustee  of  the  will,  for  sale  of  the  security,  P™^®  **!^® 
and  leave  to  prove  for  the  difference.     Afterwards  a  peti-  Valance, without 
tion  was  presented  by  the  cestuis  que  trustent,  for  liberty  canal  mortgage, 
to  prove;  and  under  an  order  made  upon  that  petition 
the  proof  now  in  question  had  been  admitted,  after  an 
investigation  and  examination  of  witnesses  before  the 
Commissioner  with   reference  to   the  question   whether 
Mr.  John  Wright  had  the  authority  of  Mr.  Plowden,  the 
surviving  trustee  of  the  will,  for  withdrawing  the  fund; 
it  having  been  alleged  that  Mr.  John  Wright  had,  without 
any  objection  from  the  surviving  trustee,  exercised  the  en- 

(a)  See  Ex  parte  Burton,  3  Mont.  D.  &  D.  364,  where  the  facts  are 
fully  stated. 
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1849. 


Ex  parte 

BiDDULPH, 

In  re 
Biddulph; 

AND 

Ex  parte 
Barnxwall. 


tire  control  of  the  trust  funds  and  of  the  account  of  the 
trust  estate  with  the  banking  firm.  It  was  now  contended 
that  the  evidence  before  the  Commissioner  proved  Mr. 
John  Wright  to  have  been  the  agent  of  the  suryiving  trus- 
tee in  withdrawing  the  fund;  and  that  therefore  the  pay- 
ment to  him  was  a  payment  to  the  trust  estate,  and  dis- 
charged the  firm.  It  was  further  contended,  that  the  peti- 
tioners could  not  take  the  benefit  of  Sir  George  Duckett's 
mortgage  without  affirming  the  transaction;  and  that  at 
any  rate  the  proof  could  not  stand  for  the  full  amount^  but 
only  for  so  much  as  the  proceeds  of  the  security  were  in- 
sufficient to  satisfy. 

Mr.  Swanaton  and  Mr.  AmphUtt  in  support  of  the  latter 
petition. 


Mr.  C.  P.  CoopeVy  Mr.  Bacon,  Mr.  Renshcm,  Mr.  J.  A, 
Cooke,  and  Mr.  F.  RiddeU  appeared  for  the  several  respond- 
ents, but  were  not  called  upon. 


The  Vicb-Chancblloe  : — 

Mr.  John  Wright  has  been  examined  as  a  witness;  Mr. 
Anthony  Wright  was  alive,  and  has  been,  or  might  have 
been,  a  witness.  Both  were  partners  at  the  time  of  the 
transaction.  In  that  state  of  circumstances,  it  would,  in 
my  opinion,  be  a  most  unjust  and  improper  estimation  of 
the  evidence,  to  say  that  it  proves  an  authority,  directly 
or  circumstantially,  previous  or  subsequent  to  the  trans- 
action, upon  the  part  of  Mr.  Plowden,  to  pay  the  sum  of 
7,0002.  in  question  either  to  Mr.  John  Wright  or  to  his 
order,  or  in  such  manner  as  Mr.  John  Wright  should  direct. 
The  consequence  is,  that  the  joint  estate  has  not,  in  my 
opinion,  discharged  itself  of  its  original  liability  to  answer 
the  7,000Z.  The  proof,  therefore,  must  stand,  subject  to 
the  question  as  to  Sir  George  Duckett's  mortgage. 

It  so  happened,  that  when  the  7,0002.  was  withdrawn 
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from  the  bank  of  Wright  &  Ca»  Mr.  John  Wright  invested 
it  upon  a  mortgage.  No  doubt  that  was  done  with  fair 
and  honest  intention&  Now,  it  is  said  that  neither  those 
who  represent  Mr.  Plowden,  nor  the  persons  beneficially 
interested  in  the  capital  of  Mr.  Anthony  Wright's  estate, 
can  claim  the  proof  without  rejecting  the  mortgage,  or 
claim  any  benefit  from  the  mortgage  without  relinquish^ 
ing  the  proof  That  is  not  my  opinion.  The  liability  of 
the  banking-house  arose  the  instant  the  money  was  re- 
moved frt)m  the  banking-house  without  Mr.  Plowden's  au- 
thority. That  liability  has  never  been  satisfied,  and  has 
never  been  displaced.  The  money  thus  removed,  in  what- 
soever custody  it  was,  still  remained  part  of  the  estate  of 
Mr.  Anthony  Wright;  and  those  who  were  interested  in 
that  estate  had  a  right  to  pursue  it,  and  to  make  the  most 
they  could  of  it,  without  relinquishing  the  liability  of  the 
original  debtors. 

Then  comes  the  question  whether  such  benefit  as  was 
derivable  from  the  security  ought  to  go  in  diminution  of 
the  proof  The  security  was  no  part  of  the  estate  of  the 
bankrupt;  it  was  a  collateral  benefit,  and  which  ought  not 
to  go  in  diminution  of  the  dividend.  The  proof  for  the 
7,0002.,  therefore,  was  well  admitted,  and  due  provision 
must  be  made  for  making  Sir  George  Duckett's  security 
available,  and  giving  the  benefit  of  it  to  the  original  tes- 
tator's estate,  so  far  as  necessary  to  make  up  the  7,0002., 
and  beyond  that  to  the  joint  estate  from  which  the  7,0002. 
was  taken.  The  petition  must  be  dismissed,  so  far  as  it 
seeks  to  expunge  or  reduce  the  proof  The  dividends 
upon  the  proof  must  be  brought  into  Court,  and  accumu- 
lated until  further  order. 

The  order  was  made  accordingly,  and  ex- 
tended to  several  other  matters,  being 
made  on  both  petitions. 


1849. 

BlODULPU, 

In  re 
Bidoulph; 

AND 

EmparU 
Baenswalu 
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1849. 

j^  »jth.  Ex  parte  John  Bbown, 

In  the  Matter  of  Cuthbebt  Smith  Fenwiok,  a  Baokrupt 

The  amount  of    X  HIS  was  the  petition  of  a  creditor  seeking  to  expunge 

A  call  nuwte  np"  ^         im  ii         ^         ^       v  »       r^       ■•     ^-^ 

on  a  contribu-  a  proof  made  for  a  call  under  the  Joint  Stock  Companies 
jomt*s^k*^*^  Winding-up  Act,  the  assignees  having  declined  to  appeal 
Companies        fj-ojn  the  admission  of  the  proof 

Winding-up 

Act,  1848,  be-        The  fiat  issued  on  the  24th  of  January,  1849,  on  the 
ruptcy^may  be    bankrupt's  own  petition,  directed  to  the  Newcastle-upon- 
^^"i^l   Tyne  District  Court  of  Bankruptcy, 
tato  by  the  offi-      Pnor  to  and  up  to  the  time  of  his  bankrupty,  the  bank- 

ciai  manager, 

although  aU  the  rupt  was  a  shareholder  in  the  North  of  England  Joint 
CompwiyMe  Stock  Banking  Company,  which  was  then  in  course  of 
whi^^e^n-  "^^iJ^di^g-^P?  Under  the  Joint  Stock  Companies  Winding-up 
tributory  is  Act,  1848,  and  his  name  had  at  that  time  been  placed  on 
Where  the  the  list  of  contributories  of  the  Company.  At  the  meet- 
MMter  had  no*  ^°&  ^^^  ^^^  ^^  choicc  of  assignees,  on  the  1 5th  of  Feb- 
bXre'^a'1^  ruary,  1849,  a  debt  of  ll,739t  \\s.  SA  was  proved  against 
was  tendered  by  the  joint  estate  of  the  bankrupt,  by  the  manager  of  the 
ager  under  a  Central  Bank  of  Scotland,  on  a  judgment  recovered  against 
nro^cStio^n^''*  the  North  of  England  Joint  Stock  Banking  Company; 
WM  made  on      ^^^^  \^y  virtue  of  this  proof,  the  Central  Bank  of  Scot- 

thi8  ground  to  '      -^  ^  .    j     t.         i     . 

the  admission  land  voted  in  and  carried  the  choice  of  assignees  At 
forethe^Commis-  the  same  meeting,  the  official  managers  of  the  North  of 
CoS^Cap^i  England  Joint  Stock  Banking  Company  applied  to  prove 
waa  satisfied      for  the  sum  of  4918t  9«.  IIA,  the  amount  of  the  balance 

that  the  pro-  ,  *•    »  ii  •  •  mr        a*^      •       ^   t. 

ceeding  was  not  due  in  respcct  of  the  call  in  question.  The  affidavit  of  the 
by^he  Master  official  managers,  in  support  of  the  proof,  stated,  that  the 
—HM^  that      bankrupt  was  a  shareholder  of  and  partner  in  the  North 

It  was  not  com-  *-  ^  * 

petcnt  to  the  of  England  Joint  Stock  Banking  Company,  at  and  before 

jcct,  on  appeal  the  date  of  the  stoppage  of  the  Company  down  to  the  date 

^L*ner?d™-  ^^  ^^^^  fi»*»  ^^'^  during  all  that  time  held  200  shares  therein ; 

cision,  that  the  and  that  the  Company,  on  the  8th  of  March,  1847,  stopped 

Master's  appro-  r      ^>  ^  ^        rr 

bation  had  not  payment,  and  had  not  since  incurred  any  new  debts  or 
before" the  proof  liabilities,  cxcept  Avhat  was  necessary  and  requisite  for  the 
was  tendered,     purpose  of  winding-up  thc  concerns ;  and  that  the  Company 
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was  in  the  course  of  winding-up  its  concerns  at  the  date        1649. 
and  issuing  of  the  fiat.     The  affidavit  then  stated  the      *^T^" 
winding-up  order  and  the  proceedings  under  it;  and  that,       Bbown, 
after  debiting  the  said  C.  S.  Fen  wick  with  the  amount  of  the      Finwics. 
call,  there  was  a  balance  due  from  him  of  4918Z.  98.  lid, 
which  had  not  yet  been  paid  by  him;  and  that  the  Master 
had  made  the  following  balance-order  under  the  Act: — 

"  29th  December,  1848. 
''In  the  Matter  of  the  Joint  Stock  Companies  Winding- 
up  Act,  1848,  and  of  the  North  of  England  Joint  Stock 
Banking  Company,  I,  James  W.  Farrer,  the  Master  of  the 
High  Court  of  Chancery  charged  with  the  winding-up  of 
this  Company,  do  order  that  C.  S.  Fenwick  do,  within  one 
month  from  the  date  hereof,  or  within  four  days  after 
the  service  hereof  at  the  banking-house  of  the  North  of 
England  Joint  Stock  Banking  Company,  pay  to  the  official 
managers  of  this  Company  the  sum  of  4918/.  9s.  lid,  such 
sum  being  the  balance  now  appearing  due  from  C.  S.  Fen- 
wick on  his  account  with  the  said  Company. 

"  J.  W.  Fabbbb." 

The  deponents  further  stated,  that  they  caused  a  copy 
of  such  balance-order  to  be  personally  served  on  C.  S.  Fen- 
wick, on  the  4th  of  January  last;  but  that  no  part  of  the 
sum  of  49182.  9s.  lid  had  been  paid  or  satisfied  by  him, 
but  that  the  same  remained  due  and  owing  to  the  depo- 
nents as  such  official  managers ;  nor  had  they  received  any 
security  or  satisfaction  whatsoever. 

The  Commiseioner  (Mr.  BUison)  admitted  the  proofs  giv- 
ing the  following  judgment: — 

"  An  order  of  a  Court  of  Equity  for  payment  of  a  sum  of 
money  is  a  proveable  debt:    WcM  v.  Atkinson  (a).     The 

((/)  2  Rose,  196. 
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1849.  Lord  Chancellor,  in  his  judgment,  eays, '  An  order  of  thii 
s^L^  Crourt  for  payment  of  money  has  been  held  to  be  a  debt 
Brown,      proveable  in  bankruptcy,  and,  as  a  debt  proveable,  will  be 

JEW  flB  -^__ 

Fbnwicx.  barred  by  the  certificate/  In  the  case  of  M^WHUams  (a), 
a  bankrupt,  the  bankrupt,  pending  his  examination  and 
as  he  was  returning  from  it,  was  arrested  by  virtue  of  aD 
attachment  issued  by  the  Court  of  Chancery  in  Ireland 
for  a  contempt  in  not  lodging  money  in  Court  pursuant  to 
a  decree.  The  Lord  Chancellor  said,  *  This  is  a  process 
issued  to  compel  payment  of  a  sum  of  money  due  by  this 
man  in  some  shape  or  other  as  a  debt;  to  whom  due  is  not 
material.'  In  Ex  parte  Lawden  (6),  a  party  entitled  to  a 
legacy  under  a  will  filed  a  bill  in  Chancery  against  the 
executor  for  an  account  and  for  payment  of  his  legacy, 
and  obtained  an  interlocutory  order  for  the  payment  of  a 
certain  sum  into  Court,  after  which  the  executor  became 
bankrupt  The  Court  refused  an  order  for  the  legatee  to 
prove  for  the  specific  sum  mentioned  in  the  order  of  the 
Court  of  Chancery,  but  gave  him  leave  to  go  before  the 
Commissioners,  and  prove  for  such  a  sum  as  might  be  due 
to  him.  The  Court  said,  that  it  was  impossible  for  the 
Court  to  say,  on  the  mere  production  of  the  interlocutory 
order  of  the  Court  of  Chancery,  that  the  sum  mentioned 
in  such  order  amounted  to  a  conclusive  debt;  and  the  ap- 
plication was  made  before  the  choice  of  assignees.  By 
sect.  79  of  the  Winding-up  Act,  the  list  of  the  contribu- 
tories  is  conclusive  when  settled,  unless  cause  be  shewn 
by  the  person  objecting,  to  the  satisfaction  of  the  Master; 
and  by  sect  99  it  is  declared,  that,  except  on  special  leave 
of  the  Court,  no  appeal  shall  lie  against  any  proceeding  of 
or  before  the  Master  relating  to  the  winding-up  of  the  af- 
fairs of  the  Company,  after  the  expiration  of  fourteen  days 
after  the  order  complained  of  shall  have  been  made,  or 

(a)  1  Sch.  &  Lef.  169.  (b)  1  Mont  D.  &  D.  583. 
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after  service  of  the  same,  in  case  the  party  complaining        1849. 
shall  not  have  been  present     Mr.  Fen  wick  did  not  make       £;»  parte 
any  objection  to  the  list  of  contributories  as  settled  by  the       Brown, 
Master,  nor  did  he  appeal  against  the  order  of  the  Master.''      Fxnwjck. 
[The  learned  Commissioner  referred  to  the  83rd  and  84th 
sections  of  the  Act,  and  the  proceedings  before  the  Mas- 
ter, and  stated  and  read  the  several  orders  made  by  him.] 
"  The  effect  of  these  several  orders  which  have  been  made 
by  the  Master  under  the  Winding-up  Act,  so  far  as  the 
same  in  any  way  relate  to  Mr.  Fenwick,  is  this,  viz.^  that, 
before  the  bankruptcy,  the  High  Court  of  Chancery  de- 
clared that  Mr.  Fenwick  was  liable  in  law  or  in  equity  to 
pay  the  sum  of  49182.  9«.  lid.  to  the  official  manager  of 
the  Company,  such  sum  being  the  balance  appearing  due 
from  Fenwick  on  his  account  with  the  Company;  and 
that  an  order,  called  the  balance-order,  having  been  made 
by  the  Master  on  the  29th  of  December,  1848,  by  which 
Fenwick  was  ordered,  within  one  month  from  the  29th  of 
December,  1848,  or  within  four  days  after  the  service  of 
the  order,  to  pay  to  the  official  manager  the  sum  of  49182. 
98.  lid.;  and  a  copy  of  such  last-mentioned  order  having 
been  served  on  the  bankrupt  personally,  on  the  4th  of 
January  last,  that  it  was  the  duty  of  Fenwick  to  pay  this 
sum  to  the  official  manager  on  the  9th  January  last ;  the 
bankrupt,  however,  did  not  obey  the  order,  or  pay  any  part 
of  the  money  comprised  in  the  order;  and  at  the  time  when 
he  signed  and  filed  a  declaration  of  insolvency,  the  act  of 
bankruptcy  on  which  the  fiat  is  founded,  the  whole  of  the 
said  sum  of  49182.  98.  lid.  was  due  from  him  to  the  official 
manager :  such  was  the  position  of  the  bankrupt,  and  such 
were  the  obligations  upon  him  as  a  member  of  the  North 
of  England  Joint  Stock  Banking  Company,  at  the  time  he 
became  a  bankrupt    The  cases  to  which  I  have  already 
referred,  for  the  purpose  of  shewing,  amongst  other  things, 
that  an  order  of  a  Court  of  equity  for  payment  of  a  sum 
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1849.  of  money  creates  a  proveable  debt,  seem  to  me  to  establish 
£g^^  that  this  sum  of  49182.  9«.  lid,  which  Fenwick  was  or- 
Brown,  dered  by  the  Master  to  pay  before  his  bankruptcy,  is  a  debt 
FiNWKK.  proveable  by  the  official  manager  against  the  estate  of  Fen- 
wick. Admitting  that  the  obligation  upon  Fenwick  to  pay 
this  money  was  not  a  legal  but  an  equitable  one  only,  the 
sum  of  money  is  proveable  as  an  equitable  debt,  inasmuch 
as  the  debt  existed  before  and  at  the  time  of  the  bank- 
ruptcy;  the  amount  of  the  debt  had  then  been  ascertained, 
and  it  has  a  lawful  consideration^  being  a  demand  founded 
(if  not  upon  contract)  upon  the  equitable  doctrine  of  con- 
tribution. In  the  case  of  Ex  parte  Towng  (a)  it  was  de- 
cided, that  a  partner,  though  not  a  surety  strictly,  is  a 
person  liable  within  the  provisions  of  the  bankruptcy  law 
relating  to  sureties:  and  in  Ex  parte  Watson,  Re8heath(b) 
it  was  decided,  that  a  solvent  partner  winding  up  the 
partnership  concerns  is  entitled  to  prove  under  the  com- 
mission against  the  bankrupt  partners  the  share  of  the  loss 
or  deficiency  which  each  partner  ought  to  have  borne,  as 
a  debt  against  his  separate  estate."  [The  Commissioner 
referred  to  the  case  of  WaUis  v.  Svnnbum(c).]  "  It  is  true 
that  a  joint  stock  banking  company  established  under  the 
7  Geo.  4,  c.  46,  and  other  Acts,  with  power  to  sue  in  the 
name  of  a  public  officer,  is  not  to  be  considered  as  an  or^ 
dinary  copartnership,  but  a  corporate  body ;  and  such  joint- 
stock  company  is  not  affected  by  that  which  may  be  known 
to  any  individual  shareholder;  the  public  officer  who  re- 
presents a  fluctuating  body  sues  for  the  existing  body  of 
shareholders,  and  such  existing  body  of  shareholders  may 
be  different  persons  from  those  who  were  so  at  the  time 
when  the  cause  of  action  accrued :  Powles  v.  Page(d),  Stew- 
ard V.  Dunn  (e).   Now,  though  it  is  quite  true  that  accord- 

(a)  3  V.  &  B.  31.  (d)  3  C.  B.  16. 

(6)  4Madd.  477.  (e)  12  M.  &  W.  655. 

(c)  1  Exch.  203. 
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ing  to  these  cases  and  others  a  joint-stock  banking  company  1849. 
is  not  an  ordinary  partnership,  I  am  of  opinion,  and  it  e^  parte 
seems  to  me  to  be  dear,  that  if  the  affairs  of  this  Company  Brown, 
had  been  wound  up  before  the  bankruptcy  of  Fenwick  by  Fsnwick. 
the  Company  themselves,  and  upon  a  final  settlement  of 
the  accounts  the  amount  of  the  loss  incurred  had  been  as- 
certained, and  the  amount  to  be  provided  for  by  Fenwick, 
and  his  aliquot  share  of  that  loss  had  also  been  clearly 
ascertained,  and  after  the  bankruptcy  of  Fenwick  his  co- 
shareholders  had  paid  the  full  amount  of  the  losses,  includ- 
ing Fenwick's  aliquot  share,  such  co-shareholders  would 
have  come  within  the  designation  of  persons  liable  for 
the  debt  of  the  bankrupt,  within  the  meaning  of  the  52nd 
section,  and  have  been  entitled  to  prove  his  share  of  the  loss 
under  his  fiat  as  a  separate  debt  due  from  him  to  them. 
But,  in  this  case,  have  the  amount  of  partnership  loss 
and  the  aliquot  share  of  the  bankrupt  partner  been  as- 
certained before  the  bankruptcy?  After  referring  to  the 
proceedings  before  the  Master,  I  am  not  prepared  to  say 
that  this  sum  of  49182^  98.  11(2.,  is  to  be  considered  as  the 
bankrupt's  ascertained  aliquot  share  of  the  loss  sustained 
by  the  bank,  which  he  ought  at  the  time  of  the  bankruptcy 
to  have  provided.  If  this  sum  of  4918Z.  98.  lid.,  is  such 
ascertained  aliquot  share,  then,  in  that  case,  the  effect  of 
the  Winding-up  Act  is  nothing  more  than  this,  viz.  to  ren- 
der this  sum  proveable  against  the  separate  estate  before 
all  the  partnership  debts  are  paid,  whereas,  if  such  Act 
had  not  passed,  the  sum  would  have  been  proveable  against 
the  separate  estate,  but  not  until  after  the  payment  of  all 
the  partnership  debts.  It  is  obvious,  that  it  makes  no 
difference  to  Fenwick's  separate  creditors,  whether  such 
proof  is  made  before  or  after  the  payment  of  the  partner- 
ship debts.  If  the  actual  amount  of  deficiency  of  the  Com- 
pany  has  not  been  ascertained,  and  if  it  must  remain 
doubtftd  until  the  affairs  of  the  bank  shall  have  been 
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1849.        finally  wound  up  and  settled,  and  the  respectiye  claims  of 

^' ^      the  contributories  npon  each  other  and  upon  the  Com- 

Bbown,       pany  shall  hare  been  adjusted  and  settled,  whether  the 

Fbnwick.     whole  of  the  said  sum  of  49182.  9&  1 1d,  was  equitably  due 

from  Fenwick  at  the  time  of  his  bankruptcy,  I  am  of 

opinion  that  the  whole  of  that  sum  is,  nevertheless,  now 

proyeable  against  his  separate  estate,  under  and  by  virtue 

of  the  provisions  of  the  Winding-up  Act,  and  upon  the 

grounds  which  I  have  already  stated,  independently  of  the 

doctrine  of  partnership  and  co-suretyship.    I  have  only  to 

add,  that  I  have  given  this  subject  much  consideration; 

and  that,  for  the  reasons  I  have  stated,  I  shall  allow  this 

sum  of  49182. 9s.  lid  to  be  proved  by  the  official  managers 

of  the  North  of  England  Joint  Stock  Banking  Company 

against  the  separate  estate  of  the  bankrupt." 

Mr.  Stvanstariy  Mr.  F.  S.  WUltams,  and  Mr.  Broohibant 
for  the  petition. — ^The  deposition  on  which  the  proof  was 
received  does  not  state,  that  the  bankrupt  is  indebted  in 
the  amount  sought  to  be  proved;  and  the  proof  is  bad,  for 
three  reasons: — 

1st  That  the  direction  of  the  Master  to  make  the  proof 
was  not  obtained. 

2nd.  That  the  official  managers,  who  represent  the  bank- 
rupt's partners,  cannot  prove  against  his  estate  in  compe- 
tition with  the  creditors  of  the  concern,  or  while  any  of 
those  creditors  remain  unpaid. 

Srd.  That  the  call  is  not  for  a  sum  found  to  be  due  upon 
a  final  settlement,  but  may  be  to  an  amount  much  greater 
than  upon  such  settlement  the  bankrupt  will  be  liable  to 
pay. 

The  only  provision  under  which  the  proof  could  be  ten- 
dered is,  a  qualifying  provision  at  the  end  of  the  88th 
section  of  the  Winding-up  Act  of  1 848.  That  section,  after 
authorising  the  official  manager,  with  the  Master's  sane- 
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tion,  to  abandon  or  compound  for  any  claim  against  a  con-        1849. 
tributory,  provides,  that  nothing  therein  contained  shall      soepaiu 
discharge  the  estate  of  the  contributory  from  the  demand,       Brown, 
but  that  it  shall  be  lawful  for  the  official  manager  to  prove      Fbnwick. 
for  the  amount  thereof,  and  receive  dividends  thereon. 
Now,  it  is  dear  that  this  provision  was  intended  to  save 
and  not  to  create  right&    Many  eases  may  be  conceived  in 
which  a  Company  might  be  entitled  to  prove  against  a  con- 
tributory; and  all  the  provision  was  intended  for  was,  to 
prevent  any  question  as  to  such  rights  being  interfered 
with  by  the  preceding  part  of  the  clause. — ^They  commented 
on  the  authorities  referred  to  by  the  Commissioner  in  his 
judgment,  and  cited  Ex  parte  Carter  (a). 

The  Vicb-Chancellor: — 

If  the  new  statute  had  not  passed,  but  all  other  things 
had  been  as  they  are,  I  suppose  it  to  be  plain  enough  that 
such  a  proof  as  that  in  question  could  not  have  been  sus- 
tained in  any  manner  or  form.  The  question  is,  whether  the 
statute,  whatever  anomalies  may  possibly  arise,  has  not 
made  a  difference.  I  think  that  it  very  plainly  has;  and 
that  the  sum  proved  was  proveable,  subject  to  the  observa- 
tions which  I  am  about  to  make.  I  have  alluded  to  ano- 
malies: the  nature  of  one  of  them  is  sufficiently  exhibited 
by  the  existence,  upon  the  proceedings,  of  the  name  of  the 
Central  Bank  of  Scotland  for  a  debt  due  from  the  Compa- 
ny. It  is  an  inevitable  difficulty;  and  when  it  comes  into 
practical  operation,  the  Court  must  deal  with  it  as  it  can. 
Whatever  may  be  the  consequence,  the  Act  of  Parliament 
must  be  pursued  and  obeyed;  which  I  think  would  not  be 
the  case  if  this  demand  were  held  not  to  be  proveable.  I 
collect,  that  the  point  as  to  the  leave  of  the  Master  not 
having  been  obtained  before  the  proof  was  tendered,  was 
not  raised  before  the  Commissioner;  and  I  apprehend  that 
I  ought  to  consider  the  objection  as  waived,  subject  to  this 

(a)  2  G.  &  J.  233. 

E  B.  C. 
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1849. 

Et  parte 
Brown, 

fn  re 
Fknwick. 


one  remark,  that  I  shall  think  it  expedient  to  be  informed 
now  whether  the  Master  approves  of  the  proof  (a). 

A  witness  was  examined  viy&  voce,  and  stated,  that  the 
proceeding  had  been  brought  under  the  Master's  notice, 
and  that  he  had  expressed  no  disapproval  of  it 


The  Vioe-Chanosllor  said,  that  this  was  satisfactory; 
although  probably  the  assignees  could  not  be  heard  to  ob- 
ject, on  the  ground  of  the  want«of  approval 


(a)  In  order  to  obviate  some 
of  the  anomalies  alluded  to  in  the 
above  judgment^  the  following 
section  was  introduced  into  the 
Joint  Stock  Companies  Winding- 
up  Amendment  Act  of  1 849,  s.  30 : 
^  And  be  it  enacted,  that  where 
any  contributory  of  the  Company 
is  a  bankrupt  or  insolvent,  it 
shall  be  lawful  for  the  official 
manager  to  prove,  in  the  matter 
of  such  bankruptcy  or  insolvency, 
for  any  balance  ordered  by  the 
Master  to  be  proved  against  the 
estate  of  such  contributory,  and 
to  take  and  receive  dividends  in 
respect  of  such  balance  in  the 
matter  of  the  bankruptcy  or  in- 
solvency as  a  separate  debt  due 
from  such  bankrupt  or  insolvent, 
and  rateably  with  the  other  sepa- 
rate creditors :  Provided  always, 
that  if  any  creditors  of  the  Com- 
pany, not  being  such  petitioning 
creditor  imder  the  fiat  as  after 
mentioned,  shall  have  proved  or 
shall  prove  against  the  estate  of 
such  bankrupt  or  insolvent  con- 
tributory in  respect  of  any  debt 
due  from  the  Company,  then  the 
dividends  received  by  the  official 


manager  from  the  estate  of  such 
bankrupt  or  insolvent  contnbu- 
tory  shall  be  paid  and  distributed 
by  the  official  manager,  under  the 
direction  of  the  Master,  in  the 
first  instance,  rateably  amcmgBt 
the  creditora  of  the  Company  so 
proving  against  the  estate  of  8U<^ 
bankrupt  or  insolvent  contribu- 
tory as  aforesaid,  until  the  debts 
due  to  such  creditors  reepectively 
be  fully  paid,  and,  subject  thereto, 
such  dividends  shall  be  applied 
by  the  official  managers  towards 
the  general  purposes  of  the  wind- 
ing-up of  the  affitirs  of  the  Com- 
pany :  Provided  also,  that  in  case 
any  such  fiat  shall  have  been 
issued  on  the  petition  of  a  joint 
creditor  of  the  said  Company  in 
respect  of  his  joint  debt,  and  he 
shall  have  proved  such  joint  debt 
for  the  purpose  of  receiving  divi- 
dends under  such  fiat>  then  any 
dividendspaid  to  such  petitioning 
creditor  under  such  proof  shall 
be  set  against  the  dividends  pay- 
able to  such  official  manager  in 
respect  of  the  proof  so  made  by 
him  as  aforesaid,  so  fiu*  as  th« 
same  will  extend." 
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1849. 

Ex  parte  Moss, 

Jrdy  9th. 

In  the  Matter  of  Davibs,  a  Bankrupt. 

JL  HE  bankrupts,  being  shareholders  in  a  public  Company,  Equitable  mort- 
deposited  their  shares  with  the  petitioners,  who  were  ^f*ghMe^**mB 
bankers,  as  a  security  for  sums  advanced  by  them  for  the  v^^^  Company 

without  written 

purchase  of  the  shares;  but  no  written  memorandum  of  memorandum, 

J  • .  1  held  entitled 

deposit  was  made.  to  hit  coits,  on 

The  mortgagees  now  presented  their  petition  for  a  sale  T^^^^^^^  ^ 
of  the  shares.    An  affidavit  was  filed  in  support  of  the  pe-  written  memo- 
tition,  deposing  that  it  was  not  the  custom,  in  course  of 
business,  on  a  deposit  of  shares  under  the  circumstances 
stated  in  the  petition,  to  have  such  a  memorandum. 

Mr.  Bacofiy  in  support  of  the  petition,  cited  Ea  parte 
Sheppard  (a). 

Mr.  Broderick  for  the  assignee& 

The  Vicb-Chanobllob  held,  that  the  costs  ought  to  be 
given  as  in  the  case  of  a  deposit  with  a  written  memoran- 
dum. 

(a)  2  Mont  D.  &  D.  431. 
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1849. 

Aug.  eth.  ^^  parte  Robert  Avderiok, 

In  the  Matter  of  William  Ash,  a  Bankrupt. 

A  loan  wu  JXLR.  HARE  appeared  in  support  of  the  usual  petition 
posit  of  agree-  of  an  equitable  mortgagee,  and  the  only  question  was  as 
Sri'e^'"!'^^  to  the  costs.  The  advance  had  been  made  on  July  Isi^ 
B  written  memo-  1848,  upou  the  deposit  of  two  agreements  for  building 
wards  the  leases  Icasos,  with  a  Written  memorandum,  signed  by  the  bank- 
anJTdeposited  ^^P^'  Stating  that  the  bankrupt  had  deposited  the  two 
inUeu^the  agreements  with  the  petitioner,  and  admitting  and  de- 
without  any  daring  that  the  deposit  was  made  to  secure  the  amount 
dum:— ^<su,  advanced,  with  interest  at  bL  per  cent.,  and  any  further 
nsnai^^^on  ^^^^^  which  might  be  advanced,  together  with  interest 
of  the  equitable  thercou  at  the  like  rate.    Leases  were  afterwards  granted 

mortgagtje  in  ,  ° 

bankruptcy,  to  the  bankrupt,  in  pursuance  of  the  agreements,  and  were 
to  be  made  as  deposited  with  the  petitioner  in  lieu  of  the  agreements, 
^^memt    but  no  ucw  memorandum  was  given. 

randum. 

Mr.  BaggaUay  for  the  assignees. 


The  Vioe-Chancellor  held,  that  the  order  must  be  made 
as  in  cases  where  there  is  no  written  memorandum. 
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Ex  parte  Nobthootb  William  Spioeb  and  Chablotte         ^^  ^^ 

In  the  Matter  of  Gbobge  Mathias,  a  Bankrupt 

X  HIS  was  the  petition  of  creditors,  praying  that  the  bank-  An  attorney 
rupt's  certificate  might  not  be  confirmed,  but  might  be  re-  ^we  money 
called  and  cancelled,  or  suspended.  Se  dSiti^ 

According  to  the  statements  of  the  petition,  and  the  <»<uit,  paid  it 
affidavits  in  support  of  it,  the  bankrupt  carried  on  business  and,  on  the 
as  a  solicitor,  at  Glastonbury,  originally  in  partnership  ^^i^o™^ 
with  a  Mr.  James,  and  upon  his  decease,  which  occurred  «5o««iy  defend- 

^  '  ed  It,  and  filed 

in  November,  1845,  alone.    He  was  employed  by  the  pe-  a  bill  (which 

titioners,  who  were  the  executor  and  executrix  of  his  late  to^stnun  eze- 

partner,  in  the  business  of  the  executorship.  They  had  sign-  ^^^J^erroda 

ed  an  authority  empowering  the  bankrupt  to  receive  a  sum  ^^^  bankrupt 

as  a  acnvener: 

of  15002.  payable  to  their  testator's  estate  on  a  policy  of  —hm,  that 
assurance  in  the  Provident  Life  Office,  directing  him  to  the  i^Junpt 
deposit  it  when  received,  at  a  particular  bankers',  in  the  '^  not  conduct 
names  of  the  petitioners,  as  executors  of  the  late  Mr.  m  as  to  be  ca- 
Jamea    It  was  further  stated,  that,  instead  of  so  paying  legaided  in 
the  amount,  the  bankrupt  paid  it  to  his  own  credit  at  the  S^w^^f^* 
bankers',  to  whom  he  was,  as  the  petitioners  believed,  large-  ^  certificate, 
ly  indebted.    The  account  of  the  bankrupt's  receipts  and 
payments  were  afterwards  taken,  and  a  balance  of  11592. 
was  admitted  by  him  to  be  due  firom  him  to  the  estate. 

On  the  15th  of  February,  1848,  the  petitioners  com- 
menced an  action  against  him  for  that  amount  The  peti- 
tion alleged  that  the  bankrupt  defended  the  action  vexa- 
tiously,  and  pleaded  a  set-off  of  7001.  On  the  18th  of 
March,  1841,  he  filed  a  bill  in  Chancery,  seeking  to  esta- 
blish a  partnership  between  himself  and  the  petitioners 
as  executors,  and  praying  for  an  injunction  to  restrain  pro- 
ceedings in  the  action.  Judgment  was  obtained  against 
him  in  the  action. 
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1849. 

EaeparU 

Spicsr, 

In  n 

Hathias. 


The  bill  was  afterwards  dismissed. 

On  the  18th  of  April,  1848,  the  fiat  was  issued,  the 
trading  found  being  that  of  a  scrivener. 

The  bankrupt  passed  his  last  examination  on  the  14th 
of  November,  1848;  and  on  his  application  for  his  certifi- 
cate on  the  14th  of  May,  1849,  Mr.  Commissioner  Stephen 
gave  judgment  as  follows: — 

''  The  bankrupt  in  this  case  had  carried  on  business  as 
an  attorney,  solicitor,  and  conveyancer,  and  also  as  a 
scrivener;  but  it  is  in  the  latter  capacity  only  that  he  be- 
came or  could  legally  become  the  subject  of  a  fiat  On  the 
application  for  his  certificate,  he  was  opposed  by  a  Mr 
Spicer,  one  of  the  executors  of  a  Mr.  James,  with  whom 
the  bankrupt  had  formerly  been  in  partnership  in  the  bu- 
siness of  attorney,  solicitor,  and  conveyancer;  and  the  op- 
position was  founded  on  the  bankrupt's  alleged  misconduct 
in  respect  to  a  large  sum  of  money,  which  had  been  received 
by  him  after  Mr.  James's  death,  in  the  capacity  of  solictor 
to  Mr.  James's  executors,  and  for  which  he  was  accounta- 
ble to  those  executors.  It  appeared  that  an  indictment 
had  been  lately  preferred  against  the  bankrupt,  charging 
him  with  the  felonious  embezzlement  of  this  money;  but 
that  a  verdict  of  not  guilty  had  been  returned  by  the  jury, 
and  that  the  course  of  the  trial  had  been  such  as  to  lead 
to  the  inference,  that  such  verdict  must  be  understood  as 
an  acquittal  upon  the  merits,  and  on  the  ground  of  absence 
of  felonious  intention.  Under  these  circumstances  I  re- 
ftised  to  listen  to  any  opposition  founded  on  the  same  facts, 
and  involving  the  same  imputation  of  felonious  embezzle- 
ment. But  Mr.  Spicer's  counsel  then  claimed  a  right  to 
oppose,  on  the  ground  of  the  bankrupt  having  improperly 
(though  not  feloniously,  or  so  as  to  subject  him  to  indict- 
ment) kept  the  said  sum  of  money  in  his  own  hands^  and 
dealt  with  it  in  his  own  way,  instead  of  paying  it  over,  as 
be  had  been  directed  to  do,  to  the  account  of  the  executors; 
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and,  when  called  upon  to  refund  the  balance  which  he  ad-  1849. 
mitted  to  be  due,  after  taking  credit  for  certain  payments  Emparu 
which  he  alleged  himself  to  have  made  on  behalf  of  the  Spicbr, 
executors,  endeavouring  to  elude  the  demand  by  false  re-  Mathias. 
presentations  and  promises,  which  he  never  in  fact  per- 
formed ;  and,  when  afterwards  an  action  was  brought  against 
him  for  the  recovery  of  what  was  due,  defending  such  ac- 
tion vezatiously,  and  for  the  mere  purpose  of  delay,  and 
filing,  for  the  same  purpose,  a  vexatious  bill  in  the  Court 
of  Chancery.  Upon  such  grounds  as  these,  I  thought  the 
opposition  might  be  allowed,  notwithstanding  the  verdict 
of  acquittal  as  to  the  charge  of  felonious  embezzlement 
It  appeared  to  me,  however,  that  even  supposing  such 
misconduct  to  have  been  committed  by  the  bankrupt,  it 
could  not  be  considered  as  committed  by  him  in  his  capa- 
city of  scrivener,  in  which  alone  he  became  liable  to  the 
bankrupt  law;  and  I,  consequently,  doubted  whether  it 
could  form  a  legal  ground  of  opposition  to  his  certificate; 
and  I,  therefore,  deemed  it  expedient  to  call  for  an  argu- 
ment upon  these  points,  before  proceeding  to  any  investi- 
gation of  the  matter  of  fact  Upon  the  argument  which 
accordingly  took  place,  it  was  conceded  by  the  counsel 
for  Mr.  Spicer,  that  the  money  in  question  did  not  come 
to  the  bankrupt's  hands  as  a  scrivener,  though 'he  con- 
tended, nevertheless,  that  his  misapplication  of  it,  and  the 
dilatory  and  vexatious  means  to  which  he  resorted  for 
evading  the  repayment,  must  be  considered  as  misconduct 
committed  in  that  capacity.  I  do  not,  however,  see  how 
these  two  propositions  can  be  made  compatible;  and  I 
think  it  clear,  that  no  part  of  these  transactions  had  re- 
ference to  his  capacity  as  scrivener;  and  taking  this  to  be 
so,  the  words  of  the  Act  of  Parliament,  5  &  6  Vict  a  1 22, 
seem  to  exclude  the  consideration  of  it  as  a  ground  for  af- 
fecting the  bankrupt's  certificate ;  for  the  words  of  the  39  th 
section  are  express,  that  the  Commissioner  is  to  grant  or 
refuse  the  certificate  '  having  regard  to  the  conduct  of  the 
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1849.        bankrupt  as  a  trader/    Instances,  indeed,  may  be  put  (as 
E»  parte      ^^  the  case  of  gambling  and  eictravagant  expenditure)  in 
^7n^       which  misconduct,  not  immediately  committed  in  the  ca- 
Mathias.      pacity  of  a  trader,  may  nevertheless  be  considered  as  indi- 
rectly so  committed,  because  it  tends  to  diminish  the  funds 
to  which  the  trade  creditors  are  entitled  to  look  for  pay- 
ment; but  such  reasoning  has  no  application  to  the  kind 
of  misconduct  now  in  question,  which  neither  directly  nor 
indirectly  seems  to  affect  any  creditor,  except  Mr.  Spicer, 
who  is  not  a  trade  creditor.    And  though  it  has  been 
agreed,  that  a  vexatious  defence  to  an  action,  or  a  vexa- 
tious bill  in  Chancery,  is  injurious  to  the  whole  body  ct 
creditors,  as  amounting  to  an  improper  and  wasteful  ex- 
penditure of  money,  I  find  myself  unable  to  accede  to  sudi 
a  view  of  the  matter.     The  state  of  the  authorities  is  in 
accordance  with  my  decision  in  this  case.    In  Re  Crosa- 
field  and  Re  OibbSy  Mr.  Commissioner  Hclroyd  deariy 
maintained  the  doctrine,  that  where  a  man  is  both  solici- 
tor and  scrivener,  it  is  only  his  conduct  in  the  latter  ca- 
pacity that  can  affect  his  certificate.     In  Re  ArbftdknOii 
indeed,  Mr.  Commissioner  jFonUon^ti^  expressed  an  opinion, 
that  gambling  by  a  trader  ought  to  be  considered  as  an 
offence  committed  in  the  capacity  of  a  trader;  and  that  if 
an  opinion,  the  correctness  of  which  appears  nnquestiona* 
ble,  but,  as  already  observed,  it  is  one  that  has  no  applica- 
tion to  the  present  case,  where  neither  gambling  is  chaiged, 
nor  anything  else  that  can  be  considered  as  a  wasteful  ap- 
plication of  the  bankrupt's  fiinds,  to  the  prejudice  of  his 
creditors  in  trade.    As  to  120  Thompeofiy  though  the  report 
of  it  seems  to  represent  Mr.  Commissioner  JVum  as  having 
refused  the  bankrupt  his  certificate,  on  the  ground  of  a 
cheat  committed  by  him  as  a  solicitor  or  rather  as  a  pri- 
vate individual,  I  feel  no  doubt,  that  if  the  case  were  more 
Ailly  reported,  the  offence  would  appear  to  be  referable  to 
his  capacity  of  scrivener.    At  all  events,  I  do  not  find 
that  any  question  was  raised  before  the  learned  Commis- 
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sioner  as  to  the  sufficiency  of  such  misconduct  to  affect  ^849. 

his  certificate,  within  the  meaning  of  the  Act  of  Parlia-  Eg,  pcau 

ment;  and  his  attention,  therefore,  may  not  have  been  ^j^^  • 

drawn  to  the  point     Upon  the  whole,  the  result  is,  that  Mathus. 
the  opposition  to  the  certificate,  so  far  as  regards  the 
ground  hitherto  taken,  is  disallowed'' 

On  the  27th  of  September,  1849,  another  meeting  was 
held,  at  which  the  certificate  was  granted. 

From  this  decision  the  present  petition  was  an  ap- 
peal 

'ilLr,  Schombergy  in  support  of  the  petition,  contended, 
that  the  money  was  entrusted  to  the  bankrupt  in  his  capa* 
city  of  scrivener;  and  that,  even  if,  under  the  law  ante- 
cedently to  the  passing  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  the  certificate  could  not  have  been  refused, 
yet,  that  that  enactment,  by  its  203rd  section,  made  vexa- 
tious litigation  a  ground  for  refusing  the  certificate;  and 
that,  therefore,  the  Court  could  now  recal  the  certificate. 

Mr.  Flaiher^  for  the  assignees,  was  not  called  upon. 

The  Vicb-Chanoellob: — 

I  think  myself  bound  to  deal  with  this  petition  upon  the 
footing  of  the  law  as  it  stood  before  the  Act  of  Parliament 
of  the  last  session,  considering  that  Mr.  Serjt  Stephen's 
decision  was  pronotmced  in  the  month  of  September  last, 
and  that  the  Act  did  not  come  into  operation  until  the 
11th  of  October. 

That  being  so,  the  question  of  law  is,  whether  upon  the 
facts  as  they  appear, — ^the  conduct  in  question  of  the  bank- 
rupt was  the  conduct  of  the  bankrupt ''  as  a  trader."  Now, 
the  bankrupt  was  an  attorney,  and  he  was  made  a  bank- 
rupt as  a  scrivener,  and  the  description  in  the  Act  of  Par- 
liament of  a  scrivener  is, '' Scrivener,  receiving  other  men's 
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1649.        monies  or  estates  into  his  trust  or  custody/'    In  the  pre- 

Emparu      ^^^  ^^^^^>  ^  ^^™>  ^  respoct  of  which  the  bankrupt  is  alleg- 

SncBB,       ^  ^  Iol^^  misconducted  himself  was  certainly  the  monej 

Mathias.     of  other  men,  receiyed  by  the  bankrupt  into  hu  trust  or 

custody;  but  I  think  that  it  was  not  money  received  into 

his  trust  or  custody  by  him  as  a  scrivener. 

I  feel  myself  obliged  to  come  to  the  same  conclusion 
with  the  learned  Commissioner, — ^that  this  conduct  was 
not  conduct  of  the  bankrupt  as  a  trader. 

Of  course,  the  advantage  to  one  side  or  the  other  does 
not  enter  into  the  reasons  for  my  decision ;  but^  I  must  ob- 
serve, that  it  has  this  advantage  for  the  petitioner,  Ihat^ 
the  decision  pronounced  on  this  point  being  on  a  point  of 
law,  the  petitioner  will  be  entitled  to  appeal,  as  I  under- 
stand; whereas,  if  I  were  to  pronounce  a  decision  simply 
on  my  view  of  the  merits,  in  point  of  fact,  there  would, 
as  I  suppose,  be  no  appeal  I  decide  on  the  point  of  law 
as  the  learned  Serjeant  did. 

Petition  dismissed,  without  costa 
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1849. 

£z  parte  Edward  Lord,  Nov,  7th. 

In  the  Matter  of  Edward  Lord,  against  whom  &a 

JjlLr  T.  H.  TERRELL  appeared  in  support  of  a  petition  a  petition  of 
of  one  of  two  bankrupts ;  against  whom  a  joint  fiat  had  mts^toM^*^ 
issued,  to  have  the  fiat  annulled.  ***•  ^}  '^, 

.      ,       ,  wrongly  mti- 

The  adjudication  became  absolute  on  the  27th  of  ^p-  tied:— ^e2i, 

tember,  and  was  advertised  on  the  28tk  X^t'^^ 

The  present  petition  was  filed  on  the  18th  of  October.      X^^^^^^ 

days  frcnm  the 
insertion  of  the 

Mr.  Swanston  and  Mr.  RiLSseU,  for  the  respondent,  object-  adyertisement^ 
ed  that  the  petition  was  intitled  "  In  the  Matter  of  Edward  tobTamOTdedC 
Lord,"  and  that  there  was  no  such  matter,  the  fiat  having  ^^J^^  petition 

'  '  ®  to  be  served  on 

issued  against  Edward  Lord  and  William  Archer,  as  ap-  the  other  buik- 
peared  upon  the  petition  itself. — They  also  submitted,  that  these  steps  did 
the  petition  must,  on  this  account,  be  absolutely  dismissed,  2^^|^*^! 
the  time  for  presenting  a  petition  in  a  correct  form  having  ^^.^  «»«^  P«>" 

.     J  oeeding,  so  as 

expirecL  to  be  prednded 

by  the  lapse  of 
the  twen^-one 

The  Vicb-Chahcbllor  referred  to  Ea  parte  Veysey  (a),  ^^r*- 
and  said,  that  the  view  taken  by  Lord  Lyndhwrst  in  Ex 
parte  Thorold  (6),  did  not,  in  his  Honor's  opinion,  preclude 
the  Court  firom  allowing  a  mere  slip  in  the  title  of  a  peti- 
tion to  be  corrected. 

The  petition  stood  over  with  leave  to  amend 

Mr.  Bacon  and  Mr.  T.  H,  Terrell  again  brought  on  the      D^  6th. 
petition. 

Mr.  Swaneton  and  Mr.  RueeeU  objected  to  the  petitioner 
proceeding,  and  contended,  that  an  amended  petition  was, 

(a)  3  Mont.  D.  &  D.  420.  (ft)  3  Mont  D.  &  D.  285. 
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^640.^  in  fact,  a  new  one,  requiring  to  be  re-served;  and  that,  as 
the  affidavits  were  wrongly  intitled,  they  would  require  to 
be  resworn.  They  argued,  that  a  petition  could  not  be 
considered  as  a  proceeding  until  it  was  served  on  some  one 
at  least.  That,  in  Ex  parte  Veysey  (a),  it  had  been  served 
on  the  petitioning  creditor,  and  yet  the  Court  thought 
that  leave  could  not  be  given  to  amend  it — ^They  further 
objected,  that  the  other  bankrupt  had  not,  even  now,  been 
served. 

The  Viob-Chancblloe: — 

I  should  certainly  proceed  to  hear  this  petition  if  the 
other  bankrupt  had  been  served;  but  as  he  has  not^  I  shall 
allow  the  petition  to  stand  over,  with  liberty  to  serve 
him. 

It  was  then  arranged  between  the  parties  that  the  peti- 
tion should  be  dismissed  without  cost€,  the  petitioner  un- 
dertaking not  to  bring  any  action  against  the  assignees. 

(a)  3  Mont  D.  &  D.  420. 
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Ex  parte  William  Sheward, 

In  the  Matter  of  Wiluam  Shewabd,  and  of  The 
Bankrupt  Law  Consolidation  Act. 

A  HIS  was  a  motion,  by  way  of  appeal,  to  discliarge  or 
vary  an  order  made  by  Mr.  Commissioner  OovHywm. 

The  respondent,  Mrs.  Elizabeth  Folker,  claimed  to  be  a 
creditor,  for  1284i,  of  the  appellant,  and  summoned  him 
before  the  Court  of  Bankruptcy,  under  the  78th  section  of 
the  Bankrupt  Law  Consolidation  Act  (1849),  upon  an  affi- 
davit of  debt  made  imder  the  provisions  of  that  section. 

The  appellant  appeared,  and  made  an  affidavit,  accord- 
ing to  the  provisions  of  the  79th  section  of  the  same  Act  (a), 
that  he  believed  he  had  a  good  defence  to  the  demand  on 
the  merits,  as  required  by  the  Act 

He  also  tendered  himself  to  be  examined  by  the  Commis- 
sioner; but  the  respondent's  counsel  objected  to  his  being 
examined,  and  contended  that  he  must  enter  into  a  bond. 


(a)  Sect  79.  ''That  upon  the 
appearaiice  of  any  such  trader  so 
smmnoned  as  aforesaid,  it  shaU 
be  lawful  for  the  Court  to  require 
him  to  state  whether  or  not  he 
admits  the  demand  of  the  cre- 
ditor, or  any  and  what  part 
thereof;  and,  if  such  trader  shall 
admit  such  demand  or  any  part 
thereof  to  reduce  such  admission 
into  writing  in  the  form  contain- 
ed in  schedule  (I.)  annexed  to 
this  Act;  and  such  admission  so 
reduced  into  writing,  such  trader 
is  hereby  required  to  sign,  and, 
being  so  signed,  the  same  shall 
thereupon  be  filed  in  such  Court ; 
and  it  shall  also  be  lawfal  for  the 
Court  to  allow  such  trader,  upon 
lus  said  appearance,  to  make  a 
deposition  upon  oath,  in  writing 
under  his  hand,  to  be  filed  in  such 


Court  in  the  form  contained  in 
schedule  (J.)  annexed  to  this  Act, 
that  he  verily  belieyes  he  has  a 
good  defence  upon  the  merits  to 
such  demand,  or  to  some  and  what 
part  thereof;  and  in  such  case 
it  shall  be  lawful  for  the  Court 
at  the  same  time  to  require  such 
trader  to  enter  into  a  bond,  ac- 
cording to  the  form  contained  in 
schedule  (K.)  to  this  Act  annex- 
ed, in  such  sum  and  with  such 
two  sufficient  sureties  as  the 
Court  shall  approve  o^  to  pay 
such  sum  or  sums  as  shall  be 
recovered  together  with  such 
costs  as  shall  be  given  in  any 
action  which  shall  have  been  or 
shall  be  brought  for  the  recovery 
of  such  demand,  or  of  any  part 
thereof  in  respect  of  which  such 
deposition  shall  be  made." 


1849. 


Nov.  16th  & 


SemhU^thaX 
the  79th  sec- 
tion of  the 
Bonkrapt  Law 
ConBolidation 
Act,  1849,  does 
not  render  it 
imperatiTe  npon 
the  CommiMion- 
en  to  require  a 
trader,  summon- 
ed under  that 
section,  to  en- 
ter into  a  bond. 
Upon  such  a 
summons,  if 
either  the  tra- 
der or  the  credi- 
tor tenders  him- 
self to  be  ex- 
amined, his  ex- 
amination ought 
to  be  taken. 
But  it  is  not 
incumbent  on 
the  Court  to 
hear  any  other 
witnesses. 
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1849.  The  Commiflsioiier  declined  examining  him,  and  made 

Em  paH»  the  Order  now  in  question,  which  waa  dated  the  10th  of 
*"jS«*^'  November,  1849,  requiring  the  appellant  to  enter  into  a 
Sksward.  bond  according  to  the  form  set  out  in  schedule  El  to  the 
Bankrupt  Law  Consolidation  Act  (1849),  in  the  sum  of 
15002.,  with  such  two  sufficient  sureties  as  the  Commis- 
sioner might  approve  of,  to  pay  such  sum  or  sums  of  money 
as  should  be  recovered,  together  with  such  sum  or  sums 
of  money  as  should  be  given  in  any  action  which  should  be 
brought  for  the  recovery  of  the  demand  of  Elizabeth  Folker. 

Mr.  jr.  F.  Pi'ior  in  support  of  the  motion. — The  statute 
does  not  make  it  incumbent  on  the  Commissioner  to  re- 
quire a  bond.  Under  the  8th  section  of  the  1  &  2  Vict  c. 
110,  a  trader  could  not  avoid  oommitting  an  act  of  bank- 
ruptcy, if  he  could  not  instantly  pay  a  demand,  (however 
large  or  suddenly  made),  or  unless  he  could  persuade  some 
one  to  become  surety  for  him.  It  was  afterwards  consi- 
dered, that  this  was  too  harsh  a  requirement;  and  that  a 
man  might  be  solvent,  and  able  to  meet  all  his  engage- 
ments, if  proper  time  were  given  to  him,  who  might  yet, 
at  any  particular  moment,  not  have  the  means  of  instantly 
providing  for  them  all,  or  of  inducing  any  one  to  become  a 
surety  for  their  payment.  The  5  &  6  Vict  c.  122,  s.  12;  was 
consequently  substituted  for  the  formisr  enactment,  and 
only  required  an  affidavit  of  the  trader,  that  he  believed  that 
he  had  a  good  defence  to  the  demand  upon  the  merits.  This 
again  seemed  in  some  cases  not  sufficiently  to  protect  the 
creditors,  and  therefore  the  present  Act  was  so  framed,  as  to 
leave  it  to  the  discretion  of  the  Commissioner  in  each  case, 
whether  a  bond  should  be  required  or  not  In  this  case, 
the  Commissioner  declined  to  exercise  any  discretion,  or  to 
examine  the  appellant  or  any  witness,  considering  it  im- 
perative upon  him  to  require  a  bond.  That  this  was  an 
erroneous  view  of  the  Act,  seems  clear  from  other  sections 
of  it  Thus  the  80th  section  provides,  that  if  the  trader, 
when  so  summoned,  shall  not  make  a  deposition  that  he 
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has  a  good  defence,  and  (if  required  by  the  Court  so  to  do) 
enter  into  a  bond,  he  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy.  And  the  82nd  section  has  the  same 
parenthesis,  which  can  only  be  explained  by  supposing  the 
Commissioner  to  have  a  discretionary  power  to  require  a 
bond  or  not 

The  Yicb-Chancellob  suggested,  that  the  parenthesis 
might  have  been  intended  to  meet  the  case  which  occurred 
in  Ex  parte  Stamp  (a),  of  a  trader  being  incompetent  to  act. 

Mr.  Ooodeve  for  the  respondent. — Or  the  qualification 
may  have  been  intended  to  provide  against  an  irregularity 
in  the  summons,  or  a  demand  upon  the  face  of  it  inyalid ; 
in  any  of  which  cases  a  bond  would  not  be  called  for.  But 
for  the  qualification  it  might  have  been  considered,  that, 
even  in  such  cases,  it  would  be  imperative  upon  the  Com- 
missioner to  require  a  bond  wherever  there  was  an  affida- 
vit of  debt,  and  a  summons,  according  to  the  terms  of  the 
Act  And,  at  all  events,  one  out  of  many  conjectural  in- 
terpretations of  the  parenthesis  cannot  be  sufficient  to  con- 
trol the  express  terms  of  the  79th  section.  The  words 
which  it  employs,  ^'  it  shall  be  lawful,"  are  the  same  as  in 
many  cases  have  been  held  sufficient  to  give  the  subject  a 
right  to  call  on  a  tribunal  to  which  they  are  applied  to 
exercise  the  jurisdiction  conferred  by  them. 

Mr.  /.  F.  Prior  replied. 

The  Vicb-Chancblloe: — 

If  Mr.  Sheward  shall  tender  himself  for  examination  be- 
fore me,  I  will  examine  him;  and  if  Mrs.  Folker  shall  ten- 
der herself  for  examination,  I  will  also  hear  her. 

The  motion  stood  over  for  the  appellant  and  respondent 
to  appear  and  be  examined. 

Mr.  Sheward  and  Mrs.  Folker  were  on  this  day  ex- 
amined vivsl  voce. 

(a)  1  De  G.  345. 


63 


1849. 


Eae  parte 
SmwABD, 

Inn 
Sriward. 


64 


CJkSBB  IN   BANKRUFTCT. 


1849. 

EmparU 
Sbswabd, 

/flirt 
Shswaao. 


Mr.  J.  V.  Prior ^  for  the  appellant,  tendered  other  wit- 
nesses to  be  examined. 

The  Yice-Chakcellob  said  he  would  hear  the  question 
furgued,  whether  the  appellant  was  entitled  to  call  wit- 
nesses on  this  proceeding. 

Hr  jr.  F.  Prior  contended,  that,  in  deciding  whether  a 
bond  was  to  be  required  or  not,  the  Court  was  acting 
judicially,  and  was  bound  to  adopt  all  the  means  which 
the  Act  gave  it  of  ascertaining  the  exact  state  of  Acts, 
and  for  that  purpose  to  examine  witnesses  yiy^  voce,  if 
the  case  required  that  course  to  be  taken.  The  exaction 
of  a  bond  from  a  trader  might  inrolve  his  ruin,  and  might 
therefore  be  as  important  a  matter  as  any  of  those  for  the 
determination  of  which  the  legislature  had  conferred  pow- 
ers upon  the  Commissioners. 

The  ViCB-CHAiiroBLLOB: — 

I  consider,  that,  under  the  Act  of  Parliament,  the  Court 
is  not  bound  to  hear  witnesses ;  under  which  term  I  do  not 
include  the  parties  to  the  contest  Being  of  opinion  that 
I  am  not  bound  to  hear  witnesses,  the  question  then  is, 
whether  I  can  hear  them  on  the  present  occasion.  That 
question  I  think  it  unnecessary  to  decide,  because^  if  I 
can  hear  them,  I  am  of  opinion  that  this  is  a  case  in  which 
I  ought  not  to  hear  them.  But  I  am  ready  to  hear  a  reply 
on  the  evidence  as  it  stands. 

Mr.  /.  F.  Prior  in  reply. 

The  Viob-Chanobllob: — 

I  refuse  this  motion.  But  if  an  enlargement  of  time  is 
wished,  which  may  be  necessary  before  going  again  to  the 
Commissioner,  that  may  be  given,  and  probably  ought  to 
be  given. 

I  think  that  either  party  tendering  himself  or  herself  to  be 
examined  before  the  Commissioner  ought  to  be  examined 

Motion  refused,  without  costs. 


i 


T 


OASBS  IK   BANKBUPTCT.  66 

1849. 

Ex  parte  Philip  Lytcott  Hinds,  Nov.  2i«<  ds 

In  the  Matter  of  Jonathan  Hiqoinson  and  Bichabd  Deane,     jy^c,  19th, 

Bankrupts;  1850. 

Fd>.  ISth. 

AND 

Ex  parte  James  Pickfobd  Hioginson, 
In  the  same  Matter. 

HIS  was  the  petition  of  joint  creditors,  praying  that  Two  partners 
certain  railway  shares  might  be  administered  as  part  of  chant*  at  Liw- 
the  joint  estate  of  the  bankrupts,  or  that  a  proof  might  be  ^  *"^  ^^ 
admitted  on  behalf  of  the  joint  estate  against  the  separate  residing  and 
estate,  for  the  amount  of  the  purchase  money  paid  for  the  business  at  each 
shares.     The  Commissioner  had  rejected  the  proof,  and,  ^Jjl^i  I^jJ^" 
in  giving  judgment,  stated  the  facts  of  the  case,  in  sub-  J^*^**^*  ^  *"" 

stance,  as  follows: —  ledge  of  the 

The  bankrupts,  Jonathan  Higginson  and  Richard  Deane,  partnership^mo- 
carried  on  business  as  merchants,  at  Liverpool  under  the  chMo^f^mr 
firm  of  Barton,  Irlam,  &  Higginson,  and  at  Barbadoes  •^"^  ^^  ^ 

^^  own  name,  bnt 

under  the  firm  of  Higginson,  Deane,  &  Stott;  Mr.  Hig-  on  account  of 
ginson  managing  the  business  at  Liverpool,  and  Mr.  Deane  and^^n^b-   ^* 
at  Barbadoes.     Between  April,  1846,  and  November,  1847,  Jton«;/ediared 

^      '  '  ^  '         ^  '   himself  a  trustee 

Mr.  Higginson  made  large  purchases  of  railway  shares  in  of  the  shares  for 
his  sole  name,  and  apparently  on  his  sole  account     No  wards  the  firm 
communication  was  ever  made  by  him  to  Mr.  Deane  con-  i^^£^' 
coming  them,  but  the  shares  were  charged  for  in  the  part-  }^  *^*  ^® 
nership  accounts  against  Mr.  Higginson  individually.  no  right  of  proof 

Mr.  Hi^inson  had  the  sole  management  and  control  of  ^^  ettatTof 
the  partnership  business,  and  of  its  funds;  and  Mr.  Deane  Slirtaer^***^ 
did  not  interfere  during  the  period  of  the  purchases  of  the  wnount  kid  out 

upon  the  shares: 

shares,  but  was  at  Barbadoes,  attendmg  to  the  partnership  2nd,  that  the 
business  there.     He  did  not  return  to  England  until  S^aSiMnL 

the  clause  as  to 
reputed  ownership  did  not  apply- 
Where  a  party,  who  upon  an  original  hearing  of  a  petition  was  represented  by  the  respondent, 
petitioned  for  a  rehearing,  describing  himself  as  resident  abroad,  he  was  required  to  give  security  for 
costs. 

F  B.  C. 
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1849.  No  authority  was  given  by  Mr.  Deane  to  Mr.  Higginson 

Eat  parte  to  invest  any  of  the  partnership  monies  in  railway  shares^ 
/™^  except  such  authority  as  might  be  included  in  the  general 
HiooiNsoN.  power  given  to  him  by  implication  to  deal  with  the  part- 
nership funds  as  he  thought  fit. 

It  was  stated  by  Mr.  Higginson  on  his  examination,  that 
the  shares  in  question  were  purchased  for  the  joint  account; 
but  there  was  no  entry  or  document  having  reference  to 
any  such  intention. 

The  book-keeper  of  the  firm  on  his  examination  stated, 
that^  where  the  purposes  for  which  any  monies  were  paid 
were  known,  they  were  placed  to  Mr.  Higginson's  general 
account,  and  where  they  were  not  known,  then  to  his  pri- 
vate account,  which  the  deponent  understood  to  be  the 
share  account.  That,  before  Mr.  Deane's  return  to  Eng- 
land in  August,  1847,  the  book-keeper  added  the  words 
"  share  account "  to  the  words  "  private  account "  at  the 
heading  of  the  entries  as  to  the  monies  in  question  drawn 
out  by  Mr.  Higginson ;  and  that,  previously  to  this  time, 
those  monies  of  which  the  book-keeper  did  not  know  the 
destination,  were  entered  in  the  folio  then  headed  "Jona- 
than Higginson's  private  account "  only.  That  the  books, 
upon  the  face  of  them,  shewed  all  the  monies  drawn  itit 
by  Mr.  Higginson  from  the  concern  on  every  account,  and 
the  balance  due  from  his  private  estate  to  the  joint  con- 
cern. That  Mr.  Deane,  after  his  return  to  England,  did 
not  examine  these  books,  except  in  two  instances;  and 
that  he  then  only  looked  at  his  own  private  account,  and 
did  not  look  over  any  other  part  of  the  books.  That  Mr. 
Deane  called  occasionally  at  the  office  where  the  books 
were  kept,  and  where  he  might  have  examined  them ;  but 
that  no  inquiry  or  observation  was  ever  made  by  or  to  him 
on  the  subject  of  the  shares. 

On  Mr.  Deane's  examination  in  December,  1847,  he  was 
asked  if  he  had  any  shares  in  any  railway  in  Great  Britain; 
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to  which  he  replied:  "  No,  nor  any  interest  in  any."    No        1849. 
further  examination  was  made  of  Mr.  Deane  in  reference      je^  parte 
to  the  shares  in  question,  and  he  had  returned  to  Barba-        Hinds, 

does.  HiGOiNaoN. 

Upon  these  facts,  the  Commissioner  came  to  the  conclu- 
sion, that  a  fraudulent  abstraction  was  not  shewn  to  have 
been  made  of  the  partnership  monies  in  question,  such  as 
would  authorise  the  admission  of  a  proof  on  behalf  of  the 
joint  against  the  separate  estate.  He  considered  the  case 
as  falling  within  the  authority  of  Sx  parte  the  Assignees 
of  Lodge  and  Fended  (a),  from  the  circumstance  of  Mr. 
Deane  having  left  the  sole  control  and  dominion  over 
the  partnership  property  to  Mr.  Higginson;  and  also 
within  the  cases  of  Ex  parte  Harris  (b)  and  Ex  parte 
Smith  (c),  not  only  from  the  circumstance  of  this  sole 
control  and  dominion,  but  also  by  reason  of  entries  hay- 
ing been  made  in  the  partnership  books,  firom  which  the 
application  of  the  partnership  monies  in  the  shares  in 
question  could  have  been  ascertained.  He  also  referred 
to  the  following  observation  of  the  Vice-Chancellor  in  the 
latter  case: — '^  If  one  partner  be  intrasted  with  the  entire 
management  of  the  partnership  concern,  and  withdraws 
monies  for  his  separate  use,  which  he  duly  and  openly  en- 
ters in  the  partnership  books,  this  is  not  a  fraud  which  en- 
titles  the  joint  estate  to  prove  against  the  separate  estate; 
otherwise,  if,  by  the  entries  in  the  books,  he  disguises  the 
transaction,  or  wholly  omits  and  conceals  it."  The  judg- 
ment of  the  learned  Commissioner  then  proceeded  as  fol- 
lows:— "In  the  case  of  Ex  parte  Yonge(d)y  where  the 
proof  was  allowed,  no  entries  had  been  made  of  the  bills 
abstracted;  and,  in  that  case,  the  Lord  Chancellor  ob- 
served, that,  'if  the  other  partners  could  have  known  that 

(a)  1  Ves.  jun.  166.  (c)  1  G.  &  J.  74. 

(b)  2  V.  &  B.  210.  (ci)  3  V.  &  B.  31. 

F  2 
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.1849.  their  copartner  had  applied  the  copartnership  property  to 
Emparu  ^  ^^^^  purposes,  from  their  immediate  or  subsequent 
HiND8»  knowledge  upon  their  subsequent  dealings,  their  consent 
HiMiNBoif.  would  be  implied.'  In  Ex  parte  Watkins  (a),  where  proof 
was  also  allowed,  the  stock  which  was  vested  in  one  part* 
ner  as  trustee  for  the  firm  was  sold  out,  in  order  to  increase 
his  separate  estate,  without  his  copartners'  knowledge; 
and  his  copartners'  subsequent  conduct  was  not  held  to 
amount  to  acquiescence.  This  case  may,  at  first  sight,  be 
considered  as  a  strong  authority  for  allowing  the  proof  in 
the  present  instance,  as  here  the  purchase  of  the  railway 
shares  was  certainly  made  by  Mr.  Higginson  for  the  pur- 
pose of  increasing  his  separate  estate,  and  without  his  part- 
ner's express  knowledge;  but,  in  the  present  case,  I  think 
that,  considering  the  opportunities  which  Mr.  Deane  had 
of  acquiring  full  knowledge  of  the  investment  of  the  part- 
nership monies  in  these  shares,  his  omitting  to  do  so 
amounted  to  a  tacit  acquiescence;  so  that  I  do  not  think 
that  Ex  parte  Watkins  is  in  point  with  the  present  In 
Ex  parte  Turner  (b),  the  Judges  of  the  Court  of  Review 
considered  that  there  was  no  fraudulent  abstraction,  al- 
though entries  were  not  made  of  the  improper  appro- 
priation until  after  it  was  discovered,  the  circumstances 
having  been  known  to  the  clerk  whose  duty  it  was  to 
keep  the  books;  so  that  the  other  partner  had  the  oppor- 
tunity of  immediate  knowledge.  The  only  distinguish- 
ing feature  in  the  present  case  is,  that  Mr.  Deane  was 
abroad  when  the  purchases  of  these  shares  were  made; 
and  it  might  be  said,  that  therefore  the  entries  in  the 
books  might  safely  be  made  without  giving  him  any  in- 
formation on  the  subject  This,  however,  would  not  take 
the  case  out  of  the  general  rule  established  by  Lodge  cmd 
Fendai  and  by  Ex  parte  Harris  as  to  the  sole  control  and 

(a)  1  Mont  &  M.  67.  (6)  1  Mont  &  A.  64;  4  Deac  &  C.  169. 
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dominion  over  the  partnership  funds;  nor  will  this  remark 
apply  to  the  period  after  Mr.  Deane's  return  to  England, 
when  the  books  were  open  to  his  inspection,  and  when,  if 
he  had  exercised  only  ordinary  diligence,  he  would  have 
acquired  ftdl  information  on  the  subject;  his  negligence 
in  this  respect  amounting,  I  apprehend,  clearly  to  an  im- 
plied consent.  Upon  these  grounds,  I  consider  that  the 
proposed  proof  cannot  be  allowed."  The  Commissioner 
also  referred  to  Marsh  v.  Keating  (a)  and  Sadler  v.  Lee  (6). 
The  question  as  to  the  shares  being  joint  estate  had  also 
been  submitted  to  the  Commissioner,  who  thought  that 
he  had  no  jurisdiction  to  decide  it. 

Mr.  Bacon,  Mr.  Maliii8,  and  Mr.  BaggaUay,  supported 
the  petition. 

Mr.  RoundeU  Palmer  appeared  for  the  assignees. 

Mr.  RuaseU  and  Mr.  Charles  HaU  for  the  separate  cre- 
ditors. 

The  Yice-Chai^cellob  said,  that  he  agreed  with  the 
Commissioner  as  to  the  rejection  of  the  proof;  and  his 
Honour  reserved  his  judgment  on  the  rest  of  the  case. 
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1849. 


EaparU 

Hinds, 

In  re 

HlGGINSON. 


The  Vicjb-Chahcbllob: — 

I  have  considered  attentively  the  examinations,  affida- 
vits, and  documents  forming  the  evidence  in  support  of 
this  petition  and  in  opposition  to  it,  including  the  short- 
hand-writer^s  affidavit,  filed  on  the  28th  of  November,  and 
the  book  or  document  to  which  it  refers.  That  a  sufficient 
case  was  not  made  for  a  proof  on  behalf  of  the  joint  es- 


Bee.  I9th. 


(a)  1  Mont.  &  A.  692. 


(6)  6  Beav.  324. 
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1849.        tate  against  Mr.  Hi^inson's  separate  estate^  I  expressed 
Saparu      ^^  Opinion  upon  a  former  day,  an  opinion  which  continues 
H1ND8,        ^Q  appear  to  me  well  founded.    I  think  so,  whatsoever  view 
HiooiNHON.     it  may  be  proper  to  take  of  the  question  of  the  title  to  the 
railway  shares  in  dispute,  upon  which  mainly,  if  not  solely, 
my  judgment  was  reserved,  namely,  this  question,  whe- 
ther the  railway  shares  ought  to  be  treated  as  belonging 
to  the  joint  estate  or  to  Mr.  Higginson's  separate  estate, 
which,  if  not  a  pure  question  of  fact,  is  a  mixed  question 
of  fact  and  law.    And  upon  it  I  am  now  able  to  say,  that 
the  evidence  (taken  altogether)  has  satisfied  me — ^first,  that 
the  joint  estate  was  the  estate  which  mediately  or  imme- 
diately, directly  or  indirectly,  but  which,  substantially 
and  truly,  paid  for  the  whole  of  the  shares  in  controversy, 
namely,  the  shares  mentioned  in  the  balance-sheet  as  be- 
longing to  the  joint  estate;  secondly,  that,  as  a  matter  of 
positive  fact,  and  not  merely  by  way  of  inference  or  pre- 
sumption, it  is  true  that  Mr.  Higginson  meant  to  acquire 
and  did  acquire  these  shares  on  account  of  the  partnership^ 
though  in  his  own  name;  thirdly,  that,  before  the  bank- 
ruptcy, he  in  effect  and  substance  declared  himself  to 
be  a  trustee,  and  in  truth  was  a  trustee  of  them  for  the 
partnership;  fourthly,  that,  by  that  character  of  trustee, 
as  well  as  by  Mr.  Deane's  ignorance  or  imperfect  know- 
ledge before  the  bankruptcy  of  the  circumstances  of  the 
case,  and  the  obscurity  in  which  the  matter  of  the  shares 
was  until  that  time  involved,  the  operation  of  the  doctrine 
of  reputed  ownership  is  excluded;  and  fifthly,  that  upon 
these  grounds  the  shares  mentioned  in  the  balance-sheet 
as  joint  estate  were  properly  so  mentioned,  and  ought  to 
be  so  considered  and  treated.    But  the  account  of  Mr. 
Higginson  with  the  firm  must  have  credit  for  the  sums 
applied  by  Mr.  Higginson  in  paying  for  them.    I  make  an 
order  on  the  petition,  declaring  to  that  effect  accordingly. 
The  costs  of  the  petition  will,  as  to  those  of  the  petitioner^ 
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be  paid  out  of  the  joint  estate;  as  to  those  of  the  party  or  1849. 

parties  who  opposed  it  out  of  Mr.  Higginson's  separate  es-  jsx  parte 

tate ;  and  as  to  those  of  the  assignees  equally  out  of  that  es-  Hindr, 

tate  and  the  joint  estate.  Hioginson. 


I860. 

A  petition  of  rehearing  was  presented  by  James  Pick-  -P«6. 18^. 
ford  Higginson,  a  separate  creditor,  who  was  described  in 
the  petition  as  residing  at  New  York,  in  America;  and 
the  case  was  on  this  day  re-argued,  the  books  of  the  firm 
jHToduced,  and  the  entries  in  them  fully  examined  and  dis- 
cussed. 

On  the  petition  of  rehearing  coming  on, 

Mr.  Bacon,  Mr.  Maiim,  and  Mr.  BaggaUay,  for  Mr.  Hinds, 
objected  to  the  case  proceeding  until  the  petitioner  had 
given  security  for  costs,  he  being  resident  abroad. 

Mr.  RvsseU  and  Mr.  (7.  HaU,  for  the  petition  of  rehear- 
ing, contended  that  it  resembled  a  cross  bill,  upon  which 
no  security  for  costs  was  ever  called  for;  and,  moreover, 
that  the  application  for  security  came  too  late,  and  ought 
to  have  been  made  as  a  distinct  motion  upon  notice. 

The  Yioe-Chancellob  held  that  the  application  ought 
to  be  acceded  to. 

Security  was  then  given,  and  the  rehearing  proceeded. 

At  the  termination  of  the  argument  the  Vice-Chanobl- 
XOB  expressed  his  adherence  in  all  respects  to  the  judgment 
already  given. 
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1849. 

Ex  parte  Williak  Bainbbidoe, 
Niyo.  2l«t  In  the  Matter  of  John  Staintok,  a  Bankrupt 

Where  a  trader  v/N  the  3rd  of  April^  1849,  John  Stainton  executed  an 
proporty  for  the  indenture  of  that  date,  made  hetween  himself  of  the  first 
^«fil!ia  P^*5  Charles  Thomas  Bainbridge,  WiUiam  Bainbridge, 
few  daya  after-   and  Alexander  Cowan,  who  were  his  creditors,  and  were 

waidfl,  sued  out 

a  fiat  againtt  also  trustees,  named  and  appointed  on  behalf  of  them- 
wWch  the^offi-  selves  and  other  creditors,  for  the  purposes  therein  men- 
ciai  assignee      tioned.  of  the  second  part;  and  the  several  persons,  ere- 

took  possession       ^  '  jt        ?  jr  » 

ofpropertycom-  ditors  of  John  Stainton,  who,  by  themselves  or  their  re- 

nnsed  m  the 

deed,  the  Conrt  spectivo  attomies  Or  partners,  should  execute  the  inden- 

^tyto^b^  d"'  *^^®^  ^^  *^®  ^^""^  P*^  ^'^s  deed,  after  reciting  that  John 
livcped  np  to      Staiutou  was  scised  of  the  several  freehold  messuages  or 

the  tmstees  <>»-.,  .         ,  .  j      i         /• 

the  deed,  with-  dwelling-houscs  in  Lincoln  therein  described,  and  also  of 
tion^^respecV  the  stock  in  trade,  household  furniture,  and  efiects,  in  and 
of  the  official  ^pon  his  dwelling-house,  shop,  and  premises;  and  reciting 
poundage.         that  he  was  justly  indebted  to  the  parties  thereto  of  the 

second  and  third  parts,  in  the  several  sums  set  opposite 
their  respective  names  in  the  schedule  thereunto  annexed, 
which  he  was  unable  to  pay  in  full,  and  had  therefore  pro- 
posed and  agreed  to  grant  and  convey  all  his  real  estate, 
and  to  assign  his  personal  estate  and  effects,  unto  the  peti- 
tioner and  his  co-trustees,  for  the  benefit  of  his  creditors 
as  therein  mentioned,  witnessed,  that  John  Stainton  re- 
leased and  confirmed  unto  and  to  the  use  of  the  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  cei- 
tain  messuages,  tenements,  or  dwelling-houses,  shops,  and 
yards;  and  also  assigned  and  transferred  unto  them,  their 
executors,  administrators,  and  assigns,  all  and  eveiy  his 
stock  in  trade,  printing  presses,  and  all  other  his  person- 
al estate  and  effects.  And  it  was  thereby  declared,  that 
the  trustees  should  stand  and  be  seised  of  the  freehold 
messuages,  shops,  and  premises,  and  of  the  personal  es- 
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tate  and  effects,  upon  trusts  therein  expressed  for  sale,        1849. 
and  for  payment  proportionally,  and  without  preference      ex  parte 
or  priority,  to  themseWes  the  trustees,  and  their  partners,    Bainbridgb, 
and  the  persons  parties  thereto  of  the  third  part,  of  the     Stainton. 
several  debts  or  sums  set  opposite  their  respective  names 
in  the  schedule  thereto. 

On  the  12th  of  April,  1849,  Mr.  Stainton  sued  out  a  fiat 
against  himself;  whereupon  one  of  the  trustees  presented 
the  present  petition,  stating  that  John  Stainton  procured 
the  fiat  to  be  issued,  for  the  purpose  of  defeating  the  trust 
deed,  and  against  the  wish  of  all  his  creditors,  excepting 
one  Joseph  Islip ;  and  that  the  petitioner  and  his  co-trus- 
tees, and  all  the  creditors  excepting  Joseph  Islip,  were 
desirous  that  the  fiat  should  be  annulled.  The  petition 
also  alleged,  that,  previously  to  the  issuing  of  the  fiat,  the 
petitioner  and  his  co-trustees,  as  such  trustees  as  aforesaid, 
under  the  indenture  took  possession  of  the  personal  estate 
and  effects  of  John  Stainton,  and  sold  some  parts  thereof; 
that,  at  the  time  of  the  issuing  of  the  fiat,  there  remained 
in  the  hands  of  the  petitioner  and  his  co-trustees  the  sum 
of  105i  Ts.  4d.,  being  the  proceeds  of  the  sale,  deducting 
auctioneer's  charges;  and  that  Theophilus  Carrick,  the 
official  assignee,  required  the  petitioner  and  the  other 
trustees  to  hand  over  the  same  to  him,  without  deducting 
the  costs  of  preparing  the  deed,  or  the  amount  paid  by 
the  petitioner  and  his  co-trustees  for  rent  of  the  ware- 
house, and  for  the  charges  of  the  men  kept  in  possession 
of  the  goods,  amounting  altogether  to  28Z.,  or  thereabouts. 
The  prayer  was,  that  the  fiat  might  be  annulled,  and  that 
John  Stainton  might  be  ordered  to  pay  the  costs  of  the 
application;  and  that  the  sum  of  1051.  78,  4d  might  be  re- 
paid to  the  petitioner  and  his  co-trustees,  to  be  held  and 
applied  by  them  in  payment  of  the  charges  therein  men- 
tioned, amounting  to  28Z.  or  thereabouts,  and  otherwise 
according  to  the  trusts  of  the  indenture. 
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1849.  Mr.  Swamton  in  support  of  the  petition. — The  fiat  is 

Expatu  substantially  a  nullity,  since  there  is  no  property  for  it  to 

^^/«  w**^"*  op«>*t«  upon,  the  trust  deed  being  valid  against  the  bank- 

Stainton.  rupt,  "who  sued  out  the  fiat  himself 

Mr.  Miller,  for  the  official  assignee,  contended,  that  at  all 
events  the  official  assignee's  poundage  should  be  deducted. 

The  Vicb-Chahcbllob: — 

I  am  not  prepared  to  say  that  the  official  assignee  is  en- 
titled to  poundage.  Any  necessary  expenses,  any  monies 
properly  paid  out  of  pocket,  should,  I  think,  be  repaid  to 
hiuL 

Mr.  Miller,  for  the  official  assignee,  said,  that  this  ques- 
tion had  not  been  submitted  to  the  Court  below;  and  he 
contended,  that  the  Vice-Chancellor  had  only  an  appel- 
late jurisdiction,  and  could  not  decide  the  question  in  the 
first  instance. — He  cited  JEx  parte  Lowe  (a)  and  Ex  parie 
Benson  (b). 

The  Vicb-Chancelloe: — 

This  petition  was  presented  before  the  New  Act  came 
into  operation.  I  think,  therefore,  I  ought  to  proceed 
with  it 

Mr.  Bacon  appeared  for  the  bankrupt,  and  asked  that 
the  bankrupt's  costs  might  be  paid  out  of  the  estate. 

The  Vice-Chancelloe: — 

This  is  not  a  case  in  which  I  can  give  the  bankrupt  his 
costs.  The  official  assignee,  I  think,  should  have  his  costs, 
and  the  petitioner's  costs  should  come  out  of  the  fund. 

(a)  1  Deac.  &  C.  30.  (6)  1  Deac.  &  C.  324. 
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The  following  was  the  order: —  1849. 

This  Court  doth  order,  that  the  said  official       Ex  parte 
assignee  do  forthwith  pay  over  to  the  said      ^^^n^ 
petitioner,  and  to  Charles  Thomas  Bain-      Stainton. 
bridge   and  Alexander   Cowan,    his   co* 
trustees,  upon  the  trusts  of  the  said  inden- 
ture, the  sum  of  105Z.  7^.  4d  in  the  said 
petition  mentioned;  and  all  other  mo- 
nies received  by  him  and  now  in   his 

hands  as  such  official  assignee  as  afore- 
said, after  deducting  thereout  any  pay- 
ments properly  made  by  him  as  such  offi- 
cial assignee  in  respect  of  the  estate  of 
the  said  bankrupt,  and  also  his  costs  of 
and  occasioned  by  this  application,  when 
taxed,  as  hereinafter  mentioned;  but  he 
is  not  to  retain  thereout  any  sum  or 
sums  whatever  for  his  commission  or 
poundage  in  respect  of  such  monies  so 
received  by  him  as  aforesaid;  And  it  is  , 
ordered,  that  the  said  official  assignee  do 
forthwith  deliver  up  to  the  said  petition- 
er, and  to  the  said  Charles  Thomas  Bain- 
bridge  and  Alexander  Cowan,  upon  the 
trusts  of  the  said  indenture,  all  goods  and 
effects,  if  any,  now  in  his  possession,  cus- 
tody, or  power,  as  such  official  assignee  as 
aforesaid;  And  it  is  lastly  ordered,  that 
the  costs  of  the  said  petitioner,  of  and  oc- 
casioned by  this  application,  be  paid  out 
of  the  trust  monies  under  the  said  inden- 
ture; And  it  is  hereby  referred  to  TViUiam 
Vizard,  Esquire,  an  officer  of  this  Court, 
to  tax  all  the  aforesaid  costs. 
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Nov.  %\a.     Sx  P&rte  HoBBET  Waltbb  Lboitard,  Charles  Rossitkb,  tad 
John  Pbkkt, 
Id  tlie  Hatter  of  Jaxbs  Ca&tbr,  a  Bankrupt 

Petition  or»  J.  HIS  was  the  petition  of  the  petitioning  creditors,  8eek- 

ditor  to  unol  ing  to  ftiuiul  tEc  fiat  for  want  of  a  sufficient  petitioning 

BTOundthi*  hJ  creditor's  debt.    The  case  made  hy  the  petitioners  was,  that 

^'^  M^*?  the  amount  of  their  debt  had  been  miscalculated,  and  the 

(Dd  ma  iiunffi-  fiat  sued  out  ioadvertentlj,  the  petitioners  having  foi;got- 

tbe  fiat,  di^^  ten  a  set-off  of  71.,  which  reduced  the  debt  below  50i 
mined  vith 

rapt  oppodng, '  Mr.  Swan^on  and  Mr.  Mackeson  supported  the  petition, 

■nd  the  Bnig-  ^^^  submitted  that  the  petitioning  creditors  were  only 

D«t  not  con-  I  a  rf 

•entiDgtoit      doing  their  duty,  which  was,  to  have  the  fiat  annulled 
when  they  discoTered  the  insufficiency  of  the  debt 

Hr.  RusaeU,  for  the  assignees,  opposed  the  petition,  and 
said  that  there  was  no  other  creditor  who  could  sue  out  a 
fiat,  the  others  having  been  parties  to  a  compo^tioa  deed. 
The  assignees  were  willing  to  take  the  risk  of  acting  onder 
the  fiat 

Mr.  Bird,  for  the  bankrupt,  also  opposed  the  petition, 
and  submitted,  whether,  under  the  Bankrupt  Law  Con- 
solidation Act,  1819,  there  was  any  jurisdiction  to  annul 
the  fiat 

The  Vicb-Chahcklloe: — 

It  is  unnecessary  to  decide  whether  the  Court  has  juris- 
diction to  annul  this  fiat,  for,  assuming  that  it  has,  I  think, 
that,  as  the  bankrupt  opposes  the  petition,  and  the  assig- 
nees do  not  consent,  I  ought  not  to  accede  to  it 

Petition  dismissed  with  costs. 


CASES  IK  BAITK&UPTCT.  77 

1849. 


Ex  parte  William  Edwabds,  Nov.  %4th. 

In  the  Matter  of  William  Edwards. 

X  HIS  was  an  appeal  from  the  decision  of  the  Commis-  An  arranging 
sioner^  declaring  the  appellant  a  bankrupt  stetutory  affidj^ 

On  the  16th  of  October,  1849,  the  appellant,  being  un-  ][i^JJ^*'^ 
able  to  meet  his  engagements  with  his  creditors,  and  being  ^  prodnced^to 
in  confinement  for  debt  in  the  Queen's  Prison,  presented  2002.  On  be- 
his  petition  to  the  Court  of  Bankruptcy  for  protection,  SeoiSra^^ 
under  the  arrangement  clauses  of  the  Bankrupt  Law  Con-  ^®  ^^^  s*^  ^^ 

.  n  «•  ihoae  assets 

solidation  Act,  and,  m  support  of  it,  made  an  amdayit  in  shewed,  that  he 
the  form  set  out  in  Schedule  (A b)  to  the  Act,  that  he  had  pertjabnmd^ 
"  assets  ready  to  be  produced''  to  the  Court  "  to  the  value  ^t^wrer. 
of  200t  and  upwards."    A  private  meeting  was  on  the  "ionary  proper. 

ty  in  this  conn- 

19th  of  October  held,  according  to  the  provisions  of  the  tiy,  but  which 
Act,  at  which  no  creditor  attended  to  oppose;  and  at  this  capable  ofradi- 
meeting  the  appellant,  being  interrogated  by  the  Commis-  JJ  be^shH^^* 
sioner  as  to  the  nature  of  the  assets,  stated,  that  he  had  that  the  affida- 
property  in  Belgium  and  in  France,  and  also  a  reversionary  nntme,  and 
interest  in  property  in  England,  which  if  sold  would  rea-  missioner^^ 
lise  more  than  200?.    Afterwards,  the  petitioner  being  still  Jj^^^jf^'*" 
a  prisoner  in  the  Queen's  prison,  made  an  affidavit,  verifying  ranging  debtor 
an  extract  from  the  will  of  a  testator  named  Allen,  bequeath-  though  no  ere- 
ing  one-fifth  part  or  share  of  the  testator's  estate  and  effects  ^^^  "**^ 
upon  trusts  for  the  petitioner's  wife  for  her  life,  for  her 
separate  use,  and  for  her  children  after  her  decease.    The 
affidavit  stated,  that  the  testator  died  on  the  16th  of  July, 
1829;  that  the  petitioner's  wife  was  still  alive,  and  of  the 
age  of  fifty-two  years;  that  she  had  had  ten  children,  of 
whom  the  eldest  died  on  the  Sth  of  August,  1843,  having  ac- 
quired a  vested  interest  in  her  share  of  the  said  fifth  por- 
tion of  the  residuary  estate  of  the  testator,  and  without  hav- 
ing been  married,  or  made  any  disposition  of  her  share;  and 
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1840.  that  the  petitioner  was  her  next  of  kin,  and  as  such  entitled 
Ex  paru  ^^  ^^^  sharo.  The  affidavit  also  stated,  that  the  whole  of 
£dwari>8,     ii^Q  estate  and  effects  of  the  testator  had  not  yet  been  got 

In  re  ^  a 

Edwaads.  in ;  but  that  a  sum  of  about  34002.  had  been  retained  by 
the  trustees  of  the  will,  as  a  portion  of  the  fifth  part  of  the 
residuary  estate  bequeathed  in  trust  for  the  petitioner's 
wife  and  children;  that  an  annuitant  of  4002.  per  annum 
was  still  living,  and  that  the  sum  set  aside  by  the  trus- 
tees to  meet  such  annuity,  with  other  property  of  the 
testator  still  remaining  undivided,  amounted  to  nearly 
10,0002.;  and  that  the  petitioners  wife  received  annually, 
as  interest  upon  the  3400Z.,  (which  was  invested  on  va- 
rious securities,)  1702.  or  thereabouts;  and  that  a  further 
sum  of  20002.  or  thereabouts  would  accrue,  upon  the  death 
of  the  annuitant,  who  was  of  the  age  of  fifty-nine  or  there- 
abouts, to  the  fifth  share  bequeathed  to  the  petitioner's 
wife  and  her  children:  and  further,  that  the  petitioner 
had  made  inquiries,  and  ascertained  that  the  present  value 
of  the  share  of  his  deceased  daughter  in  the  said  testator's 
property,  subject  to  the  lives  of  the  annuitant  and  the 
petitioner's  wife,  was  at  the  least  200L,  and  would  realise 
that  sum  if  sold.  The  affidavit  further  stated,  that,  in 
addition  to  such  present  value  of  the  share  of  the  peti- 
tioner's deceased  daughter,  to  which  he  was  entitled  as 
her  next  of  kin,  he  had  divers  landed  estates  and  personal 
property  in  the  kingdom  of  Belgium,  and  also  landed 
property  in  the  republic  of  France,  and  also  lai^  debt^ 
accounts,  patent  and  other  rights,  property,  claims,  and 
demands  in  this  country,  the  whole  of  very  great  value, 
and  which  ought  to  produce  more  than  sufficient  to  pay 
and  discharge  all  his  debts  and  engagements ;  on  the  faith 
whereof,  he  was  about  to  propose,  under  his  petition,  to 
pay  such  debts  and  engagements  in  full,  by  four  instal- 
ments. 

After  filing  this  affidavit  the  petitioner  applied  by  his 
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solicitor  to  Mr.  Commissioner  Oaidbum  to  be  brought  up 
to  be  discharged  out  of  custody,  either  absolutely  or  on 
condition. 

The  Commissioner,  on  the  3rd  of  November,  1849, 
made  an  order,  which,  after  reciting  the  petition,  was  as 
follows: — "  And  whereas,  after  the  filing  of  such  petition, 
it  has  been  shewn  to  the  Court,  that  the  affidavit  filed  with 
the  said  petition  was  wilfully  untrue,  so  far  as  concerned 
the  assets  ready  to  be  produced  by  him:  thereupon  this 
Court  doth  hereby  adjudge  such  petitioner,  the  said  William 
Edwards,  a  bankrupt,  and  doth  adjourn  all  further  pro- 
ceedings in  the  matter  into  the  Public  Court;  and  this 
Court  doth  order  and  direct,  that  this  its  a^udication  be 
advertised;  and  doth  hereby  appoint  a  sitting  of  the  Court, 
to  be  holden  on  Saturday  the  24th  day  of  November  inst, 
at  eleven  o'clock  in  the  forenoon,  for  the  choice  of  assignees; 
and  another  such  sitting  of  the  Court,  to  be  holden  on 
Saturday  the  12th  of  January,  1850,  at  1 2  o'clock  at  noon, 
for  the  last  examination  of  the  said  bankrupt,  as  in  bank- 
ruptcy." 

From  this  order  the  present  petition  was  an  appeal,  on 
the  grounds  that  the  recital  in  it  was  not  according  to  the 
fact,  and  that  the  proceeding  had  been  irregular,  as  having 
taken  place  in  the  Public  Court  instead  of  privately. 


1849. 


Ett  parts 
Edwards, 

In  re 
.Edwards. 


Mr.  Kenyon  Parker  in  support  of  the  appeal — The  223rd 
section,  upon  which  alone  the  adjudication  could  be  found- 
ed, provides,  that  if  it  shall  be  shewn  to  the  Court  by  any 
creditor,  that  the  debts  of  the  petitioner  have  been  con- 
tracted by  fraud,  or  if  it  shall  be  shewn  that  the  affidavit 
was  wilfully  untrue,  the  Court  may  adjudicate  the  debtor  a 
bankrupt  The  reasonable  construction  of  this  is,  that  in 
both  cases  it  must  be  shewn  by  a  creditor,  whereas  here  no 
creditor  intervened.  Moreover,  even  if  the  Commissioner 
had  the  power  so  to  adjudicate,  the  adjudication  was  bad 
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1849. 

Eafparte 
Edwards, 

In  re 
Edwards. 


upon  the  merits,  since  there  was  nothing  to  shew  that  the 
appellant  had  not  assets  readj  to  be  produced,  of  the  re- 
quisite amount,  and  certainly  nothing  to  shew  that  the  af- 
fidavit was  wilfully  untrue,  so  far  as  regarded  the  assets 
ready  to  be  produced  by  the  appellant 


The  Vicb-Chancbllor: — 

It  is  true  that  certain  matters  are,  by  the  223rd  section, 
required  to  be  shewn  by  a  creditor;  but  this  is  not  one  of 
them.  The  petitioner  has  explained  what  are  the  assets 
or  supposed  assets,  by  which  he  means  to  support  the  alle- 
gation that  he  has  ''assets  ready  to  be  produced  to  the 
Court,  to  the  value  of  200i  and  upwards."  These  appear 
to  be  the  proceeds  of  a  sale  of  certain  rights  and  interests 
in  reversionary  property.  It  is  possible,  that  the  sale  may 
or  might  produce  the  amount;  but  it  is  merely  a  possi- 
bility. I  do  not  consider  that  the  bankrupt  has  men- 
tioned any  kind  of  property  which  comes  within  the 
meaning  of  the  expression  used  in  the  form  prescribed  by 
the  Act  Therefore,  upon  the  petitioner's  affidavit  alone, 
and  upon  his  own  statement  merely,  it  appears  to  me  that 
the  appellant  has  been  well  adjudged  a  bankrupt;  and  his 
petition  must,  therefore,  be  dismissed. 
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1849. 


Ex  parte  Wells, 


In  the  Matter  of  Wells. 

fT^  ,  .  AnigneeB  may 

X  HIS  was  the  petition  of  the  bankrupt,  appealing  from  oppow  the  cer- 
thc  decision  of  the  Commissioner,  granting  to  the  bankrupt  gi^g  ^tio^ 
a  certificate  of  the  first  class,  but  suspending  it  for  six 
montha  The  ground  of  the  appeal  was,  that  the  assignees 
had  been  allowed  to  oppose  the  certificate  without  giving 
proper  notice,  the  198th  section  of  the  Bankrupt  Law  Con- 
solidation Act  providing,  ''that  forthwith,  after  the  bank- 
rupt shall  have  passed  his  last  examination,  the  Court 
shall  appoint  a  public  sitting  for  the  allowance  of  his  cer- 
tificate (whereof,  and  of  the  purport  whereof,  twenty-one 
days'  notice  shall  be  given  in  the  London  Gazette  and  to 
the  solicitor  of  the  assignees),  and,  at  such  sitting,  the  as- 
signees or  any  of  the  creditors  of  such  bankrupt,  who  shall 
have  given  to  the  Registrar  of  the  Court  three  clear  days' 
notice  in  writing  of  his  intention  to  oppose,  may  be  heard 
against  the  allowance  of  such  certificate.'' 


Mr.  Swanston  and  Mr.  Morris,  in  support  of  the  appeal> 
contended,  that  assignees  were,  according  to  the  fair  im- 
port of  the  section,  as  much  bound  to  give  notice  of  their 
intention  to  oppose  as  a  creditor  was;  and  that  there  could 
be  no  reason  for  a  distinction  between  the  two  cases. 

The  Vice-Chai^cellor,  without  hearing  Mr.  Riissell  for 
the  respondents,  said,  that,  according  to  the  ordinary  and 
proper  forms  and  idiom  of  the  English  language,  the  con- 
dition or  requisition  as  to  giving  notice  did  not  apply  to 
the  case  of  an  opposition  upon  the  part  of  the  assignees. 
Supposing  that  to  be  so,  it  was,  however,  not  decisive,  if 
the  subject-matter  and  the  context  of  the  section  rendered 
a  departure  from  that  course  of  interpretation  right.    But 

o  B.  0. 
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1849.         in  this  case  the  construction,  prima  facie  right,  was  also 
"    '  ^"      right  ahsolutely.     If  the  bankrupt  were  taken  by  surprise, 
Wills,       by  an  opposition  upon  the  part  of  his  assignees,  he  might 
Wells.       applj  to  the  Commissioner  for  an  adjournment,  to  give  him 
time  to  meet  the  opposition.     No  such  application  had 
here  been  made;  the  petitioner  did  not  state  to  the  Com- 
missioner that  he  was  taken  by  surprise,  or  ask  for  any 
delay.     The  petition  must  be  dismissed,  with  costs. 


stance? 


^^-  ^'^-  Ex  parte  Robebt  Bbieblt, 

In  the  Matter  of  Robebt  Bbieblt,  a  Bankrupt. 

QM9r<7,  whether  X  HIS  was  the  petition  of  the  bankrupt,  seeking  to  have 
annuU  fiatTor  the  fiat  anuuUed  for  legal  and  equitable  invalidity.  The 
Hd^tJ^houi^^^  ^*^  ^^  issued  on  the  petition  of  a  Mr.  John  Moleswortih, 
be  made  to  the  who  had  acted  as  the  attorney  of  the  petitioner,  and  whose 
in  the  first  in-     alleged  debt,  upon  which  the  adjudication  was  founded, 

was  stated  by  the  petition  to  be  in  respect  of  an  unde- 
livered bill  of  costs  for  bringing  and  prosecuting  an  action 
on  behalf  of  the  petitioner,  and  of  certain  sums  of  money 
alleged  to  have  been  paid  on  the  petitioner's  account  and 
at  his  request,  but  of  which  the  petitioner  stated  that  he 
knew  nothing  whatever.  The  petitioner  stated,  that  he 
never  was  bound  or  liable  to  pay  these  sums,  and  never 
authorised  the  payment  thereof,  and  was  not  indebted  to 
John  Molesworth  in  any  sum  of  money,  beyond,  at  the 
utmost,  a  few  pounds;  but  that,  on  the  contrary,  John 
Molesworth  was  liable  to  him  for  damages  in  consequence 
of  want  of  skill  and  of  negligence  on  the  part  of  John 
Molesworth  in  bringing  and  conducting  the  action.  He 
further  stated,  that  the  fiat  was  sued  out  for  the  purpose 
of  harassing,  oppressing,  and  ruining  the  petitioner,  and 
of  preventing  him  from  suing  John  Molesworth. 
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On  the  petition  being  called  on,  application  was  made        l^^- 
for  time  to  answer  the  affidavits.  Eaeparu 

Briirlt, 

Mr.  Bacon  appeared  in  support  of  the  petition.  Bribrlt. 

The  Yice-Chancellob. — Should  not  the  original  appli- 
cation to  annul  a  fiat  for  equitable  invalidity  be  made  to 
the  Commissioner? 

Mr.  BacovL — ^This  Court  has  all  the  jurisdiction  which 
the  Lord  Chancellor  had.  The  new  Act  of  Parliament  has 
not  taken  it  away. 

The  Vice  Ch  ancellob  : — 

I  apprise  you  of  the  objection  which  presents  itself  to 
my  mind  as  possible ;  but  I  give  no  opinion  upon  it. 

The  order  was,  that  the  petitioner  should  be  Dec  2l«. 
at  liberty  to  make  such  application  as  he 
might  be  advised  to  the  Commissioner,  for 
the  purpose  ofannulling  the  adjudication, 
the  assignees  and  the  petitioning  creditor, 
by  their  counsel,  thereby  undertaking  not 
to  raise  any  objection  to  such  applica- 
tion in  point  of  time :  And  it  was  ordered, 
that  the  petition  should  stand  over  in  the 
meantime,  with  liberty  to  apply. 
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1849. 

Dec.  2i«^.      Ex  parte  Samitel  Cabtwexoht,  John  Wabd,  Ann  his  Wife, 
F^^h  A        ^^^  Thomas  Caetweight,  Ann  Caetweight,  and  Hab- 
2Qth.  EiBT  Caetweight^  by  Saxxtel  Caetweight,  their  Father 

and  next  Friend;    . 

In  the  Matter  of  John  Tates^  a  Bankrupt. 

A  petition  for  X  HIS  was  the  petition  of  cestuis  que  trustent  under  the 
of a^evtautoe  ^^  ^^^  codicil  of  Joseph  Cartwright,  who  appointed  the 
rbMJm^un-  ^*^^rupt  his  sole  executor  and  trustee.  The  will  contain- 
der  the  Bonk-    ed  HO  powcr  to  appoint  a  new  trustee.    The  petitioner 

rapt  Law  Con-  r  srsr  JT 

aoiidation  Act,  prayed  that  the  bankrupt  might  forthwith  be  remoTed 

dx«Med  to  the  ^oxn  continuing  to  be  and  to  act  as  the  trustee  of  the  will 

ix^  ?^d  ^^^  codicil;  and  that  two  new  trustees  might  be  appointed 

1^  the  Court  of  for  the  purposcs  of  the  will  and  codicil,  in  the  stead  of  the 

Where  the  bankrupt ;  and  that  Joseph  Cope  the  elder  and  Edwin  Gee 

•cI^IS^^a"  might  be  appointed  such  new  trustees;  and  for  an  assign- 

jach  a  petition  ment  bv  the  bankrupt.      The  petition  was  intitled  in 

he  was  held  en-  , 

titled  to  hif       bankruptcy,  and  addressed  to  the  Vice-Chancellor. 


coits. 


Mr.  T.  S.  Clarke  supported  the  petition. 

The  Yice-Chancellob  held,  that,  under  the  1 30th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act,  the  applica- 
tion should  have  been  made  to  the  Court  of  Chancery,  and 
the  petition  addressed  to  the  Lord  Chancellor. 

Feb.  letk,         ^^  petition,  having  been  altered  and  presented  accord- 
ingly, now  came  on  to  be  heard. 

Mr.  T.  S.  Clarke  supported  the  petition. 

Mr.  South^ate,  for  the  bankrupt,  asked  for  his  costs  out 
of  the  estate. 

The  Vicb-Chancellob  thought  this  reasonable,  and 
made  the  order  accordingly. 
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1849. 


Ex  parte  Mortimer  and  Lawrence, 
In  the  Matter  of  Whineret's  Deed  of  Arrangement. 


Dec.  ^la. 


T 


HIS  was  a  petition  of  two  of  the  creditors  of  an  arrang-  upon  the  hear- 
ing debtor,  named  Robert  Whinerey,  of  Liverpool,  leather  ^*^^^^'*'' 
factor,  appealing  from  an  order  or  certificate  of  the  District  d«^*or  to  a 

^  Court  of  Bank- 

Oourt.  ruptcy  for  a  cer- 

On  the  3l8t  of  October,  1849,  the  debtor  filed  his  peti-  ^^^^ 
tion,  under  the  224}th  and  225th  sections  (a)  of  the  Bank-  ??^*  ^  ^ 

^  '  duly  signed  by 

the  requisite 
majority  of  creditors,  the  Court  ought  to  permit  relevant  questions  to  be  put  to  the  debtor  by  any  cre- 
ditor; and  where  the  Court  had  declined  to  give  this  permission,  the  certifiGate  was  discharged  upon 
appeal. 


(a)  Sect.  224  enacts :  "^  That 
every  deed  or  memorandmn  of 
arrangement  now  or  hereafter 
entered  into  between  any  such 
trader  and  his  creditors,  and 
signed  by  or  on  behalf  of  six- 
sevenths  in  nmnber  and  value 
of  those  creditors  whose  debts 
amount  to  10?.  and  upwards, 
touching  such  trader's  liabilities 
and  his  release  therefrom,  and  the 
distribution,  inspection,  conduct, 
management,  and  mode  of  wind- 
ing-up of  his  estate,  or  all  or  any 
of  such  matters,  or  any  matters 
having  reference  thereto,  shall 
(subject  to  the  conditions  herein- 
after mentioned)  be  as  effectual 
and  obligatory  in  all  respects 
upon  all  the  creditors  who  shall 
not  have  signed  such  deed  or 
memorandum  of  arrangement  as 
if  they  had  duly  signed  the  same; 
and  such  deed  or  memorandum, 
when  so  signed,  shall  not  be  or 
be  liable  to  be  disturbed  or  im- 
peached by  reason  of  any  prior 


or  subsequent  act  of  bankruptcy: 
Provided  always,  that  every  cre- 
ditor shall  be  accounted  a  cre- 
ditor in  value  in  respect  of  such 
amount  only  as,  upon  an  account 
£Bkirly  stated,  after  allowing  the 
value  of  mortgaged  property  and 
other  such  available  securities  or 
liens  from  such  trader,  shall  ap- 
pear to  be  the  balance  due  to 
him." 

Sect.  225.  ^  No  such  deed  or 
memorandum  of  arrangement 
shall  be  effectual  or  obligatory 
upon  any  creditor  who  shall  not 
have  signed  the  same,  until  after 
the  expiration  of  three  months 
from  the  time  at  which  such 
creditor  shall  have  had  notice 
from  such  trader  of  his  suspen- 
sion of  payment,  and  of  such  deed 
or  memorandum  of  arrangement, 
unless  such  trader  shall  within 
such  time  obtain  from  the  Court 
an  order  or  certificate  of  the 
said  Court,  declaring  or  certify- 
ing that  such  deed  or  memo- 
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1849. 
ExparU 

MORTIMKR, 

In  fie 
Whinsrby*8 
Dbkd  op  Ar- 
ranobment. 


rapt  Law  Consolidation  Act,  1849,  stating  that  he  had 
suspended  his  payments  on  the  26th  of  July,  1849;  and 
that  his  creditors  were  seventy-three  in  number,  and  the 
total  amount  of  his  debts  31,7502.  i5«.  2d;  and  that  a  deed  of 
composition  and  inspection,  dated  the  1st  of  October,  1849, 
had  been  signed  by  sixty-three  creditors,  whose  debts  in 
the  whole  amounted  to  29,385Z.  17^.  8(2.;  and  praying  that 
the  Court  would  declare  or  certify  the  due  execution  of 
the  deed,  to  the  intent  that  the  creditors  who  had  not  ex- 
ecuted the  same  might  be  bound  thereby. 

On  the  same  day,  the  arranging  debtor,  Robert  Whinerey, 
caused  to  be  served  upon  his  creditors,  including  the  ap- 
pellants, a  notice,  according  to  the  Act,  that  a  deed  of 
composition  and  inspection  between  him  and  his  creditors 
had  been  signed  by  six-sevenths  in  number  and  value  of 
his  creditors;  and  that  he  should  apply,  on  the  16th  of 
November,  to  the  District  Court  of  Bankruptcy  at  Liver- 
pool for  an  order  or  certificate,  declaring  or  certifying  that 
such  deed  of  arrangement  had  been  duly  signed  by  or  on 
behalf  of  a  majority  of  his  creditors,  according  to  the  pro- 
visions contained  in  the  Bankrupt  Law  Consolidation  Act, 
1849,  in  that  behalf 

The  petition  came  on  before  Mr.  J.  Vote  Lee,  the  Regis- 
trar of  the  Court  (the  Commissioner  being  absent).  The 
appellants  attended  by  their  solicitor,  and  opposed  the  peti- 
tion, on  the  grounds  of  undue  preference  and  incorrectne^ 


randmn  of  arraiigement  has  been 
duly  signed  by  or  on  behalf  of 
such  majority  of  the  creditors  as 
aforesaid ;  and  it  shall  be  lawful 
for  the  Coxat  within  the  district 
of  which  the  trader  shall  have 
resided  or  carried  on  business 
for  six  months  next  immediately 
preceding  his  suspension  of  pay- 
ment to  make  such  order  or  cer- 


tificate on  the  petition  of  any 
such  trader,  and  to  exercise  jnria- 
diction  in  and  over  the  matters 
of  any  such  application;  and  no 
creditor,  who  shall  not  have  had 
fourteen  days  notice  of  any  in- 
tended application  for  such  order 
or  certificate  as  aforesaid,  shall 
be  bound  thereby. 
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in  the  aeoountB;  and  the  solicitor  applied  to  the  Registrar        1849. 
for  leave  to  examine  the  debtor  and  the  inspectors  under  the      ^  ^^ 
deed,  who  were  present,  as  to  the  facts  alleged ;  and  stated,     Mortimkr, 
that,  by  such  examination,  it  would  appear  not  only  that    Whinkrby'b 
the  accounts  appended  to  the  deed  were  incorrect,  but  that  ranubmbnt. 
the  formalities  required  by  the  statute  had  not  been  com- 
plied with. 

The  Registrar  refused  to  accede  to  the  application, 
holding  that  the  Court,  being  satisfied  by  the  inspectors 
that  the  deed  was  signed  by  the  requisite  majority  of  the 
creditors,  was  bound  to  grant  the  certificate,  acting  mi- 
nisterially and  not  judicially.  He  accordingly  certified  as 
follows: — 

''  Memorandum. — That,  having  been  attended  this  day 
by  Mr.  Lowndes,  solicitor  for  the  above-named  Robert 
Whinerey,  who  produced  before  me,  to  be  filed  in  this 
Court,  the  certificate  of  Harmood  Banner  and  Harmood 
Walcot  Banner,  inspectors  of  the  estate  of  the  said  Robert 
Whinerey  under  a  certain  deed  of  composition,  bearing 
date  the  1st  day  of  October,  1849,  to  the  eftect  that  the 
said  deed  had  been  duly  signed  by  or  on  behalf  of  a  ma- 
jority of  six-sevenths  in  number  and  value  of  the  creditors 
of  the  said  Robert  Whinerey,  and  also  the  affidavit  of  the 
said  Robert  Whinerey,  verifying  a  certain  list  of  creditors 
appended  thereto:  I  did,  pursuant  to  the  said  Bankrupt 
Law  Consolidation  Act,  18495  with  respect  to  an  arrange- 
ment with  creditors  by  deed,  declare  and  certify  that  such 
deed  of  arrangement  had  been  duly  signed  by  or  on  behalf 
of  such  majority  of  the  creditors  of  the  said  Robert  Whi- 
nerey, as  aforesaid."  (Signed)         "  J.  Yatb  Lbb." 

Mr.  Swanston  and  Mr.  Shapter,  for  the  petition,  sub- 
mitted, that  the  grounds  upon  which  notice  was  required 
to  be.  served  upon  the  creditors  must  have  been  to  ena- 
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lS4a,        ble  them  tu  be  beard  upon  the  question,  whether  the 

Exvaru       <1^  '"^  substantially  a  compliance  with  the  tenna  of 

MoRTuiu,     (jjg  ^(^  tj(n(  ig  ((,  Bay,  whether  the  deed  had  been  dvly 

Whihisst'i    signed  by  or  on  behalf  of  the  requisite  majority  of  the 

creditors. 

Mr.  Bacon,  Mr.  Boaitddl  Ptdmer,  and  Mr.  Caimx,  for  the 
debtor,  contended,  that  all  that  was  required  by  the  Act 
was,  that  the  District  Court  should  have  been  sataafied  that 
the  deed  was  duly  signed  by  the  requisite  majority  of  cre- 
ditors. It  was  not  practicable  for  the  Court  to  go  into 
the  det^ls  of  the  debtor's  accounts;  and  therefore,  if  there 
was  no  reason  for  doubting  the  accuracy  of  the  certificate 
of  the  inspectors  who  had  gone  into  these  dettuls,  the 
Court  was  justified  in  acting  upon  it,  and  was  not  bonnd 
to  allow  one  of  a  dissatisfied  minority  to  go  into  an  irre* 
levant  and  vexatious  examination.  A  prima  facie  case 
was  all  that  was  required;  the  validity  of  the  deed  would 
depend  upon  all  the  requisites  being  complied  with,  and  not 
wholly  upon  the  certificate,  which  was  only  one  of  them. 

The  Viob-Charobllob: — 

I  apprehend,  that,  according  to  the  true  construction  of 
the  Act  of  Parliament,  I  am  not  bound  to  decline  exerclang 
jurisdiction  in  this  case  before  the  matter  shall  have  been 
brought  before  the  Commissioner  personally.  So  viewing 
the  Act,  I  ought  not  to  cause  the  expense  or  delay  that 
might  probably  or  very  possibly  be  occasioned  by  taking 
the  course  of  remitting  the  point  for  the  personal  consider- 
ation of  the  Commissioner. 

It  cannot  be  matter  of  reaeon^le  surprise,  that  a  new 
enactment  of  this  description,  whether  worded  with  more 
or  less  care,  should  be  viewed  by  different  minds  differ- 
ently ;  and,  with  deference  to  Hr.  Lee,  I  find  myself  un- 
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able  to  take  the  view  of  it  which  he  appears  to  hare        1849. 

done.  E^parU 

The  order  or  certificate  which  the  225th  section  author-     Mortimer, 

In  rs 

ises  to  be  made  was  not  and  is  not  a  superfluous,  an  unmean-  Whinbrby's 
ing^  act;  it  was  meant  to  have  a  substantial  operation  upon  hanobmbnt. 
the  condition  of  the  debtor  and  the  respective  rights  of 
the  debtor  and  his  creditors;  and  it  is  not  to  be  done  with- 
out fourteen  days'  notice  to  the  creditor.  The  creditor  re- 
ceives notice  to  attend.  He  then  asks,  that  a  relevant 
question  may  be  put  to  the  debtor,  under  the  authority  or 
with  the  permission  of  the  Court,  and  in  the  presence  of 
the  Court,  for  the  purpose  of  testing  the  accuracy  of  the 
debtor's  statement.  That  permission  is  declined  to  be  con- 
ceded to  him,  on  the  ground  that  the  order  or  certificate 
to  be  made  or  granted  by  the  Court  is  an  act  purely  and 
merely  ministerial  I  confess  that  that  is  not  my  view  of 
the  case.  If  I  had  been  in  Mr.  Lee's  place,  I  should  have 
allowed  the  question,  being  relevant,  to  be  put  to  the 
debtor.  As  that  is  my  opinion,  I  am  bound  to  act  upon 
it,  and  to  discharge  the  order  or  certificate.  My  order  is 
confined  to  that. 
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1850. 


Jan,  16^. 


A  person  alleg- 
ing that  he  was 
a  creditor  of 
trader  terved 
him  with  a 
summont,  (un- 
der 5  ft  6 
Vict  c.  122), 
which  was  dis- 
missed upon  the 
alleged  debtor 
deposing  that 
he  yerilv  be- 
lieved that  he 
had  a  good  de- 
fence to  the  de- 
mand.   After- 
wards, the 
Bankrupt  Law 
Consolidation 
Act  haying 
passed,  the  al- 
leged creditor 
served  the  tia* 
der  with  an- 
other sum- 
mons for  an  ' 
alleged  debt, 
which  was  in 
part  composed 
of  the  former  de- 
mand: — Heli^ 
that  the  former 
dismissal  was 
not  of  itself  a 
sufficient  an- 
swer to  the 
summons. 


Ex  parte  William  Nicholson  Aloock,  Hehbt  Alcock, 
Thomas  Birkbbck,  William  Robinson,  John  Bibkbbck, 
and  GrEOBGB  Stansfield,  Bankers  and  Copartnere,  trad- 
ing under  the  style  or  firm  of  The  Cratbn  Banx  Com- 
pany; 

In  the  Matter  of  Thomas  Weabinq,  a  Trader  Debtor. 

X  HIS  was  an  appeal  from  the  decision  of  Mr.  Commis- 
sioner Ayrton,  dismissing  a  summons  taken  out  by  the 
petitioners  against  the  respondent 

On  the  11th  of  August,  1849,  the  petitioners  caused  the 
respondent  to  be  duly  served  with  particulars  of  demand 
on  the  part  of  the  petitioners,  and  the  usual  notice  re- 
quiring immediate  payment  thereof.  The  particulars  com- 
prised two  accounts,  numbered  one  and  two,  the  total  be- 
ing 739Z.  158,  3d. 

The  respondent,  not  having  complied  with  the  petition- 
ers' demand,  a  summons  was  issued  out  of  the  Court  of 
Bankruptcy  for  the  Leeds  District  against  him,  and  duly 
served  upon  him  under  the  provisions  of  the  Act,  I  &  2 
Vict  c.  110,  s.  8. 

The  summons  came  on  to  be  heard  in  the  Bankruptcy 
Court  at  Leeds  before  Mr.  Commissioner  Ayrtofiy  on  the 
24th  of  August,  1849;  and,  various  technical  objections 
having  been  taken  to  the  summons,  the  Commissioner 
dismissed  it,  with  costs. 

Thereupon  the  petitioners  commenced  fresh  proceedings 
against  the  respondent;  and  having  learned  that  he  only 
admitted  that  the  account  marked  No.  2,  was  due  from 
him,  and  that  he  complained  that  the  petitioners  ought 
not  in  fairness  to  proceed  against  him  for  the  account  No. 
1,  which  he  considered  a  joint  account,  the  petitioners 
limited  their  demand  to  the  amount  due  from  him  on  his 
separate  account,  being  the  account  No.  1,  and  caused  him 
to  be  served  with  notice  under  the  5  &  6  Vict  c.  122, 
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claiming  a  balance  of  3782.  9«.  Ie2.,  and  requiring  imme-         1850. 
diate  payment  thereof;  and  this  demand  not  having  been       ex  parte 
complied  with,  the  petitioners  procured  to  be  served  upon       Alcock, 
the  respondent  a  summons  under  the  provisions  of  the     Wbarwo. 
statute,  returnable  on  the  17th  of  September,  1849. 

On  the  return  of  the  summons,  the  respondent  appeared 
and  made  oath,  that  he  verilj  believed  he  had  a  good  de- 
fence to  the  demand  of  the  petitioners.  The  petitioners 
being  then  advised,  that,  under  the  Bankrupt  Law  Con- 
solidation Act,  1849,  which  was  shortly  coming  into  opera- 
tion, they  would  be  entitled  to  obtain  security  for  the  pay- 
ment of  their  demands,  applied  to  the  Commissioner,  and 
requested  him  to  dismiss  the  summons,  with  costs,  instead 
of  subjecting  the  petitioners  to  the  obligation  of  commenc- 
ing and  prosecuting  an  action  for  the  recovery  of  their  de- 
mand. 

Thereupon  the  Commissioner  made  the  following  or- 
der:— 

"  10th  September,  1849. 

"Be  it  remembered,  that  the  within-named  Thomas 
Wearing  appeared  before  me  in  obedience  to  the  within 
summons,  and  made  and  filed  an  affidavit  of  good  defence 
to  the  demand  of  the  within-named  William  Nicholson 
Alcock,  Henry  Alcock,  Thomas  Birkbeck,  William  Robin- 
son, John  Birkbeck,  and  George  Stansfield ;  whereupon  I 
do  hereby  order  that  the  within  summons  be,  and  the  same 
is,  hereby  dismissed,  with  costs,  as  prayed  by  the  plaintiff." 


On  the  11th  of  December,  1849,  after  the  Bankrupt 
Law  Consolidation  Act  came  into  operation,  the  petition- 
ers obtained  a  fresh  summons  for  the  whole  demand  of 
739 1  15*.  3d.;  but  the  Commissioner  dismissed  the  sum- 
mons, on  the  ground  that  one  part  of  the  demand  was  an- 
swered by  the  former  affidavit  of  a  good  defence,  and  that 
there  was  no  precedent  for  dismissing  a  summons  as  to 
part  of  a  demand  only. 
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1850. 
£*  parte 

AlCCK'K, 

In  re 
Wbaadtg. 


Mr.  SwansUm  and  Mr.  BirVbedc  supported  the  s^peaL 

Mr.  Baccm  and  Mr.  Dickinson  were  for  the  respondent 

The  Vigb-Chancsllob  adverted  to  the  words  ^  or  any 
part  thereof/'  in  the  79th  section ;  and  said,  that,  with  de- 
ference to  the  learned  Commissioner,  he  thought  it  com- 
petent to  the  Commissioner  to  enter  into  the  question  re- 
specting both  debts,  or  at  all  events  one  of  them ;  and  that 
the  summons  ought  not  to  have  been  dismissed,  at  least  at 
that  stage.  His  Honour  expressed  his  willingness  to  hear 
the  whole  matter  discussed  at  once  as  to  the  propriety  of 
requiring  a  bond. 

After  some  discussion,  it  was  arranged  that  a  bond 
should  be  given. 


1849. 

March  9Qthy 

May  20th. 

1650. 
Jam^M, 

An  agi'venieEt 
wu  entered  in- 
to for  the  por- 
cliaMof4000 
torn  of  iron 
raik,  at  121. 
120.  6<f.pertan, 
according  to  ft 
lection  to  be  de- 
livered hj  No- 
Tember  Ist, 
1846;  and 

ii,600i.  waj  to  lowing  effect. 

be  paid  by  the  " 

pnichaier  by  __ 

way  of  depont.  "  Middlesborough  on  Tees,  25th  of  February,  1846. 

CTaitomofAe  *  Memorandum  of  Agreement  between  Messrs.  Bolckowfc 
trade,  this  d^  Vaughan,  of  Middlesborough  on  Tees,  and  Donald  Maclean, 
retained  by  the  Esq.,  M.  P.,  Wilton  Castlc,  Durham,  That  the  former  agree 

seller  aa  a  lecu- 

rity  against  any 

damages  from  the  non-porfonnance  of  the  contract     The  deposit  was  paid  in  bills  of  exchange,    in 

June,  1846,  the  purchaser  became  bankrupt.     On  the  bills  becoming  due,  they  were  dishonooied: 

^HtUl^  that  the  vendors  were  entitled  to  prove  upon  two  of  the  bills  remaining  in  their  hands. 


Ex  parte  Henby  Bolckow  and  John  Vaughan, 
In  the  Matter  of  Donald  Maclean,  a  Bankrupt. 

X  HE  petitioners,  who  carried  on  business  in  partnership, 
under  the  firm  of  Bolckow  &  Vaughan,  at  Middlesborough, 
sought  to  prove  against  the  estate  of  the  bankrupt^  upon 
two  bills  of  exchange  for  2000iL  each,  the  proof  having  been 
rejected  by  the  Commissioner. 

In  the  month  of  February,  1 846,  a  contract  was  entered 
into  between  the  petitioners  and  the  bankrupt^  to  the  fbl* 
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to  sell,  and  the  latter  to  buy,  4000  tons  of  railway  bar  iron, 
of  good  merchantable  quality,  equal  to  No.  3  of  double  or 
single  headed  section,  to  weigh  from  fifty-six  to  eighty-six 
pounds  per  yard,  at  122.  12a  6d.  per  ton,  delivered  free  on 
board  vessel  or  loaded  in  railway  waggons  at  Middles- 
borough.  Section  to  be  handed  in  on  or  before  the  1st  of 
November,  1 846,  and  delivery  to  commence  as  soon  as  con- 
venient to  sellers,  but  not  later  than  the  1st  of  February, 
1847,  and  to  be  completed  at  the  rate  of  400  tons  per  month. 
The  rails  to  be  paid  for  in  cash,  without  discount^  on  deli- 
very of  each  parcel ;  and  in  case  delivery  is  not  taken,  buyer 
to  pay  on  receipt  of  certificate  of  every  400  tons  being 
ready  at  the  works  or  railway  warehouse.  Sellers  agree  to 
transfer  this  contract  to  any  responsible  party  the  buyer 
may  direct,  without,  however,  relieving  him  from  his  re- 
sponsibility. Buyer  further  agrees  to  pay  as  deposit  the 
sum  of  11,500." 

The  deposit  of  ll,500t  was  provided  for  in  conformity 
with  a  custom  prevailing  in  the  iron  trade,  and  was  in- 
tended to  be  a  security  to  the  petitioners  for  the  perform- 
ance by  the  bankrupt  of  the  contract  on  his  part,  and  to 
be  retained  against  any  damages  which  the  petitioners 
might  sustain  by  reason  of  his  non-performance  thereof 

The  bankrupt  did  not  make  this  deposit;  and  in  March 
following  it  was  agreed  between  the  petitioners  and  the 
bankrupt,  that  approved  bills  or  notes  to  the  amount  of 
11,5007.  should  be  handed  by  him  to  the  petitioners  in  sub- 
stitution of  a  cash  payment,  and  by  way  of  satisfaction  of 
the  stipulation  for  deposit  Accordingly,  on  the  11th  of 
March,  the  bankrupt  handed  to  the  petitioners  four  bills 
or  notes:  his  promissory  note  dated  9th  of  March,  1846,  for 
50002.,  payable  at  six  months'  date;  a  bill  dated  2nd  of 
March,  1846,  drawn  by  William  Wilks  on  and  accepted  by 
the  bankrupt  for  25002.,  payable  six  months  after  date ;  and 
two  bills,  dated  one  the  6th,  and  the  other  the  9th  day  of 
the  same  month  of  March,  respectively  drawn  by  William 
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EmpaHB 

BOLCKOW, 

In  re 
Maclkan. 
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1849.        Wilks  on  and  accepted  by  the  bankrupt^  eacli  for  the  sum 
Eitpavu      ^f  20002.^  payable  six  months  after  data 
BoMTOw,         r^Q  petitioners  thereupon  signed  and  delivered  the  fol- 
Maclban.     lowing  letter  or  memorandum  to  the  agent  of  the  bank- 
rupt. 

''  London,  March  11th,  1846 
"  We  have  received  this  day  from  Mr.  Maclean  (through 
Mr.  Rogers)  the  following  bills,  being  the  amount  of  the 
deposit  on  the  contract  for  4000  tons  railway  bars,  dated 
9th  instant 

«£^5,000,  Mr.  Maclean's  note,  at  six  months'  date,  to  order 

of  Miss.  Maitland. 
^2,500,  Mr.  Maclean's  acceptance  to  William  Wilks^  at 

six  months. 
«f  2,000,  Do.  Do.      .      at  six  months. 

jP2,000,  Do.  Do.       .      at  six  months. 


ff 


^11,500. 


The  petitioners  negotiated  the  promissory  note  for  50002. 
and  the  bill  for  2500Z.,  and  retained  in  their  own  hands 
the  two  bills  for  2000Z.  each.  The  note  and  bills,  on  be- 
coming due,  were  dishonoured,  and  still  remained  wholly 
unpaid. 

On  the  30th  day  of  June,  1846,  the  fiat  issued.  The  pe- 
titioners alleged,  that,  from  the  time  of  entering  into  the 
contract,  they  had  always  been  ready  and  willing  to  per- 
form it ;  but  that,  at  the  time  of  the  issuing  of  the  fiat,  the 
bankrupt  had  not  handed  in  to  them  the  section  referred 
to  by  the  contract,  in  accordance  with  which  the  iron,  the 
subject  thereof,  was  to  be  manufactured,  nor  had  any 
section  been  subsequently  handed  in;  so  that  the  peti- 
tioners were  prevented  from  performing  the  contract  on 
their  part 

After  the  making  of  the  contract,  and  throughout  the 
period  fixed  for  the  delivery  of  the  iron,  the  market  price 
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of  railway  bar  iron,  similar  to  that  which  was  the  subject        1B49. 
of  the  contract^  was  considerably  less  than  the  price  fixed      Ewjiaru 
by  the  contract;  so  that  the  contract,  if  duly  carried  into      b<^kow, 
eflFect,  would  have  been  a  highly  beneficial  one  to  the  pe-     Maclian. 
titioners,  and  they  consequently  had,  as  they  alleged,  sus- 
tained large  damage,  and  to  an  amount  considerably  ex- 
ceeding the  amount  of  the  two  bills  retained  by  them, 
and,  in  fact,  exceeding  the  amount  of  the  whole  stipulated 
deposit 

At  an  adjourned  dividend  meeting,  held  under  the  said 
bankruptcy  before  Mr.  Commissioner  Evans,  on  the  24th 
day  of  January,  1849,  for  the  purpose  of  receiving  proof  of 
debts,  the  petitioners  tendered  a  proof  for  4000Z.  upon  the 
two  retained  bills  of  exchange  of  the  6th  and  9th  days  of 
March,  1846;  but  the  Commissioner  refused  to  admit  the 
proof  The  prayer  was,  that  the  petitioners  might  be  al- 
lowed to  prove  for  40002.  upon  the  two  bill& 

Mr.  Russell  and  Mr.  Ooodeve  in  support  of  the  petition. 

Mr.  Bacon  and  Mr.  Cole  for  the  assignees. 

The  Vice-Chancbllok  : — 

Assuming  these  petitioners  to  be  entitled  to  say,  that,  as 
far  as  they  are  concerned,  the  apparent  transaction  was 
the  true  one,  I  am  not  prepared  to  say  that  there  can  be 
no  right  of  proof  in  respect  of  these  bills.  What  should 
be  the  amount  proved  is  a  different  question.  Without 
expressing  or  intimating  any  dissent  from  the  cases  which 
have  been  decided  upon  the  subject  of  proofs  tendered  in 
respect  of  unliquidated  damages,  I  am  of  opinion,  with  de- 
ference to  the  learned  Commissioner,  that  the  existence  of 
the  bills  of  exchange  in  this  case  constitutes  a  valid  dis- 
tinction between  it  and  them.  The  question  remains, 
whether  the  apparent  transaction  was  the  true  one?   I  am 
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1849.  not  satisfied,  upon  the  present  materialsy  that  it  was.  Tknt 

Egpar^  question  should  be  inyestigated  in  some  way. 

BOLCKOW, 

In  re  After  some  discussion  the  case  stood  oyer  for  a  viva 


Maclbav. 


Ma^ZOih, 


Toce  examination. 


On  this  day  Mr.  Bolckow  and  Mr.  Rogers  were  examij 
yiy&  voce  by  Mr.  RusseU^  Mr.  Ooodeve^  and  Mr.  BovUl 
the  petitioners,  and  by  Mr.  Bacon  and  Mr.  Cole  for  the 
spondent 

The  Yigb-Chakoellob  said,  that  the  eyidence  had  satis- 
fied him  of  the  good  faith  of  the  transaction;  and  his 
Honour  directed  a  reference  to  Mr.  Commissioner  Ooul- 
burriy  to  inquire  what,  if  any,  amount  of  damages  had 
been  sustained  by  the  petitioners  through  the  non-per- 
formance  of  the  contract,  having  regard  to  the  circum- 
stances of  the  case. 


The  Commissioner,  by  his  certificate,  found,  that,  hav- 
ing heard  evidence  upon  the  matters  in  question,  and 
having  had  regard  to  the  circumstances  which  had  taken 
place  respecting  the  note  for  50002.  and  the  bill  for  2500L, 
and  all  the  other  circumstances  of  the  case,  no  amount 
of  damages  had  been  sustained  by  the  petitioners  through 
the  non-performance  of  the  contract  The  Commissioner, 
however,  certified,  that  he  had  calculated  the  damages 
upon  three  suppositions,  in  the  event  of  the  Vice-Chan- 
cellor  differing  from  him  in  opinion,  and  thinking  that 
the  petitioners  were  entitled  to  claim  damages.  The  dam- 
ages calculated  on  the  first  of  such  suppositions  were 
taken  at  the  amount  of  the  profit  which  would  have  been 
made  by  the  petitioners,  if  they  had  made  and  delivered 
the  rails  pursuant  to  the  contract,  which  profit  would  have 
amounted  to  28,500Z.  The  damages  calculated  on  the  se- 
cond of  such  suppositions  were  taken  at  the  loss  which  the 
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petitioners  would  have  sustained  if  a  section  had  been  deli-        1849. 
vered  in  pursuance  of  the  contract,  and  the  bankrupt  or       ExpaHe 
his  assignees  had  refused  to  acx;ept  delivery  of  the  rails,  and      Bolckow, 
the  petitioners  had  thereupon  sold  the  rails  to  other  parties      Mj^clban. 
in  the  market  at  the  prices  of  iron  at  the  times  stipulated 
for  deliyery:  such  loss  would  have  amounted  to  1 5,8001. 
The  third  of  such  suppositions  was,  the  difference  of  price 
between  the  sum  mentioned  in  the  contract  and  that  in 
another  contract  with  the  Leeds  and  Thirsk  Company, 
which  had  been  referred  to,  or  the  loss  which  the  petition- 
ers sustained  by  taking  the  above  contract  with  the  Leeds 
and  Thirsk  Company  in  February,  1847,  for  the  making 
and  delivery  of  5000  tons  of  rails  at  times  as  near  to  those 
mentioned  in  the  contract  with  the  bankrupt  as  they  could 
do.    This  last  difference  or  loss  amounted  to  12,700Z.    But 
the  Commissioner  was  of  opinion  and  reported,  that  the 
petitioners  were  not  entitled  to  assess  damages  upon  any 
one  of  such  suppositions. 


1850. 

The  petition  now  came  on  to  be  disposed  of.  Jan.  2fit^ 

Mr.  Rvsaelly  Mr.  Ooodeve^  and  Mr.  BoviUy  in  support  of 
the  petition.  The  only  question  is,  whether  the  damage 
sustained  by  the  petitioners  does  not  constitute  sufficient 
consideration  for  these  bills  of  exchange?  It  is  clear,  that 
the  bills  could  not  have  been  taken  out  of  their  hands  un- 
til the  contract  had  been  performed.  It  is  admitted,  that 
the  non-performance  of  it  has  arisen  from  the  default  of 
the  bankrupt  and  of  the  assignees,  who  never  deliver- 
ed  the  section.  They  referred  to  Oainsford  v.  Carroll  (a), 
PhiUpoUs  V.  Evans  (6),  Stewart  v.  CaiUy  (c),  Tempest  v.  Kil- 
ner{d)f  Dmdop  v.  Higgins  (e),  and  Robinson  v.  Harman  (/  ) 

(a)  2 B.  &  C.  624.  {d)  3C.  B.  249. 

(6)  5  M.  &  W.  476.  \e)  1  H.  L.  Cas.  381. 

(c)  8  M.  &  W.  160.  (/)  18  L.  J.,  Exch.,  202. 

H  B.  a 
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Eat  parte 

BOLCKOW, 

In  re 
Maclsan. 


Mr,  Baeon  for  the  assignees. — ^No  damage  is  shewn  to 
haye  been  sustained  by  the  petitioners.  Their  case  is 
merely  one  of  hypothetical  loss,  and  is  only  a  disappoint- 
ment in  making  certain  expected  profit  There  was  no 
breach  of  contract,  moreover,  before  the  bankruptcy;  the 
time  for  delivery  of  the  section  had  not  arrived. 

Mr.  BoviU  replied. 

The  Vice-Chanobllob:-^ 

In  all  the  circnmstances  of  this  case,  assuming  no  proof 
to  have  been  admitted  upon  the  proceedings,  I  am  of  opin- 
ion that  these  two  notes  for  40002.  ought  to  have  been  ad- 
mitted to  proof.  The  costs  of  all  parties  should  come  out 
of  the  estate. 


Fa.  nth. 


Where  a  clerk 
assisted  his 
master  in  per- 
fecting an  in- 
vention, for 
which  a  patent 
had  heen  oh- 
tained,  npon  an 
agreement  to  be 
paid  out  of  the 
profits,  but 
which  affree- 
ment  hlid  no 
reference  to  hif 
duties  as  deik : 
Held^  that  he 
was  not  preclud- 
ed fi?om  proving 
for  his  remuner- 
ation as  a  clerk, 
or  fix>m  receiving 
three  months* 
•alary  in  full. 


Ex  parte  Thomas  Hickiit, 
In  the  Matter  of  Gbobge  Eluns,  a  Bankrupt 

X  HIS  was  a  petition  appealing  from  the  rejection  of  a 
proof. 

The  bankrupt  carried  on  business  at  saltworks  at  Droit- 
wich,  and  also  as  a  banker,  under  the  style  of  the  Stour- 
bridge and  Eadderminster  Banking  Company. 

On  the  17th  of  June,  1844,  the  petitioner  was  engaged 
by  the  bankrupt  as  cashier  and  book-keeper,  and  continued 
from  the  I7th  of  June,  1844,  until  the  10th  of  December, 
1848,  to  act  in  that  capacity,  without  any  salaiy  haying 
been  paid  or  agreed  upon. 

On  the  10th  of  December,  1848,  the  bankrupt  was  pre- 
paring a  balance-sheet,  for  the  purpose  of  laying  before 
his  creditors,  when  the  petitioner  was  requested  by  him  to 
agree  upon  the  amount  of  salary  to  be  paid  to  him;  and  it 
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was  then  arranged  between  the  bankrupt  and  the  peti-        1850. 
tioner^  that  the  petitioner  should  receive  at  and  after  the      Exmrte 
rate  of  250Z.  per  annum,  from  the  ]  7th  of  June,  1844.       ^^kw. 
The  reason  why  the  petitioner  never  came  to  any  arrange-       £llin& 
ment,  except  as  aforesaid,~was  stated  to  be,  that  the  bank- 
rupt was  possessed  of  a  patent  for  manufacturing  salt,  and 
was,  as  the  petitioner  knew,  expending  large  sums  of  mo- 
ney in  bringing  this  patent  to  bear.    The  petitioner  stated, 
that  the  bankrupt  had  promised  him,  for  the  assistance 
which  he  had  afforded  in  perfecting  the  patent,  a  small 
share  thereof;  and  that,  under  these  circumstances,  he  did 
not  press  for  more  money  than  he  actually  required  for 
necessaries^   The  claim  was  for  81 7Z.  10«.,  being  the  balance 
due  for  the  petitioner's  services  at  the  above  rate. 

On  the  29th  of  December,  1849,  the  petitioner  applied 
to  prove  his  debt  under  the  fiat,  and  to  receive  three 
months'  wages  in  full,  under  the  168th  section  of  the  Act ; 
but  the  Commissioner  rejected  the  proof  altogether,  on  the 
ground  that  the  petitioner  looked  to  the  share  in  the  pa- 
tent, which  was  promised  to  him,  for  remuneration,  and  not 
to  any  stipulated  or  agreed  sum  by  way  of  salary. 

The  petitioner  now  stated  by  his  petition  and  affidavit 
that  he  never  looked  to  the  share  in  the  patent  as  a  re- 
muneration for  his  services,  except  for  such  additional  ser- 
vices as  were  not  within  the  scope  of  his  duty  as  cashier 
and  book-keeper.  The  prayer  was,  that  he  might  be  at 
liberty  to  prove  his  debt  under  the  fiat,  and  might  be  de- 
clared entitled  to  receive  three  months'  wages  in  full 

Mr.  Olasse,  in  support  of  the  petition,  cited  Ex  parte 
Harris  (a). 

Mr.  Bagshatuey  jun.,  was  for  the  assignees. 

(a)  1  De  Gex,  166. 
h2 


100  CASR8   IN   BANKBOPTCT. 

1860.        The  Viob-Chancbllob:— 

Eai  parte  Upon  the  evidence  before  me,  I  think  that  the  petitioner 

In  re  *  was  a  clerk  or  servant;  but  the  evidence  does  not  shew 
satisfactorily  what  the  salary  was  to  be.  Unless  the  parties 
can  agree  as  to  the  salary,  the  case  must  go  back  to  the 
Commissioner,  with  a  declaration  that  the  petitioner  was 
a  clerk. 


£llin& 


March  16tA.  Ex  parte  John  Caldwbll, 

In  the  Matter  of  John  Caldwbll,  against  whom  an  Adjndi- 
cation  in  Bankruptcy  has  been  made. 

The  cinnim-  X  HIS  was  the  petition  of  a  trader,  appealing  from  the  de- 

affidaWt  in  rap-  cision  of  the  Commissioner  finding  him  a  bankrupt    The 

Son  fo/aTi^-  grounds  of  the  appeal  were,  irregularities  in  the  affidavit 

cation  being  in  support  of  the  petition  for  adjudication,  and  want  of  any 

Master  Extra-  act  of  bankruptcy.   The  irregularity  principally  relied  upon 

oSmlSr^ho  ^^9  *^*^*  *^®  affidavit  was  sworn  before  a  Master  Extraor- 

to"  fSi**^^"  ^^*^>  ^^^  ^^  *^^  solicitor  to  the  petitioning  creditor. 

tioning  creditor, 

fidcnt  ^nnd"       Mr.  RusseU  and  Mr.  Wheeler  in  support  of  the  petition. — 

Sc^"^^      The  jurat  is  improper,  and  such  that  an  indictment  for 

tion.  perjury  would  not  lie  upon  the  affidavit    With  r^ard  to 

the  officer  before  whom  it  was  sworn,  it  was  most  improper 

that  he  should  be  the  solicitor  by  whom  the  proceeding 

was  taken. 

The  Viob-Chanoellob  said,  that  he  only  desired  to  hear 
the  respondent's  counsel  upon  the  point  as  to  the  affidavit 
being  sworn  before  the  solicitor  of  the  petitioning  creditor. 

Mr.  Swanston,  for  the  respondent,  cited  Ex  parte  El- 
ford  (a),  and  Anonymous  (6). 

(a)  2  G.  &  J.  65.  (6)  Mont  136. 
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Mr.  Wheder  in  reply. — ^The  change  in  the  bankrupt  law        1850. 
renders  Ex  parte  Elford  no  longer  applicable.    The  docket      ex  pane 

affidavit  was  a  mere  preliminary  proceeding;  whereas  the  CALDWlu,^ 

petition  for  adjudication  and  the  affidavit  in  support  of  it  Caldwkll. 
constitute  the  record^  and  stand  in  the  place  of  the  com- 
mission. 

The  Vicb-Chawckllob: — 

With  respect  to  the  attestation,  I  must  hold  that  this 
jurat  would  have  been  sufficient  in  the  Court  of  Chancery; 
and  I  am  not  aware  of  any  difference  in  the  practice  of  the 
Court  of  Bankruptcy  in  this  respect  I  cannot  accede, 
therefore,  to  the  objection  upon  this  subject  The  other  ob- 
jection seems  to  have  more  force;  and  had  it  not  been  for 
the  authority  of  Lord  Eldon,  which  has  been  referred  to, 
I  should  probably  have  annulled  the  fiat  on  that  ground. 
But  giving  all  the  weight  which  I  ought  to  the  difference 
between  the  old  and  the  new  law,  and  seeing  that  there  is  a 
material  difference  in  many  respects  between  a  petition  and 
a  commission,  still  I  do  not  think  that  there  is  difference 
enough  to  enable  me  to  annul  the  adjudication  upon  this 
ground,  without  departing  from  Lord  Eldon'a  authority. 
I  must,  therefore,  refuse  to  accede  to  this  objection  also. 

The  case  then  proceeded;  and  ultimately  the  petition  was 
ordered  to  stand  over,  with  liberty  for  the  petitioner  to 
bring  an  action. 
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March  18<A.  Ex  paxte  Woodford, 

In  the  Matter  of  John  Wiloocks,  Edward  Wilcocks,  and 

Alexander  Frazer,  Bankrapts. 

Where  the  X  HIS  was  an  appeal,  by  way  of  special  case,  from  the 
a^Smkraptfinn  decision  of  the  Commissioner.  The  special  case  stated  in 
had  been  paidm  gutstance  as  foUows:— 

roli,  and  monies 

fonningpartof  On  the  l7th  of  July,  1810,  a  commission  of  bankrupt 
tateofoneofthe  was  issued  against  John  Wilcocks,  Edward  Wilcocks,  and 
b^^tap^to  Alexander  Frazer,  upon  which  they  were  duly  declared 
"T^  S^  bankrupt,  and  assignees  were  appointed,  of  whom  one  only, 
dendi,bntwith-  Samuel  Eingdon,  now  survived. 

appropri^nto  The  amount  of  debts  proved  under  the  commission 
^^^ZTSir  against  the  joint  estate  was  39,770i,  and  the  amount  of 
creditors  enti-    the  joint  estate  was  34,5201 ;  consequently,  there  was  a 

tied  to  the  di-  _  ,  _    _ 

Tidends,  on        balance  of  5250Z.  to  be  provided  for  out  of  the  separate 

wereentitikT*    ©States  of  the  several  partners. 

to  the  interest        Alexander  Frazer's  separate  estate  was  insufficient  to 

which  had  been  ^  ^  ^ 

allowed  by  the  pay  anything  towards  the  deficiency;  consequently,  the 
interval.  Only  ^nds  out  of  which  it  could  be  provided  for  were  the 

estates  of  John  Wilcocks  and  Edward  Wilcocks. 

Edward  Wilcocks'  estate  fell  short  of  the  amount  re- 
quired to  be  raised  for  his  portion  of  the  deficiency  of  the 
joint  estate  by  the  sum  of  98t,  which  sum  was  left  to  be 
provided  for  out  of  the  separate  estate  of  John  Wilcocks. 
This  estate,  however,  was  more  than  sufficient  for  the  dis- 
charge of  its  own  as  well  as  Edward  Wilcocks'  share  of  the 
deficiency. 

On  the  7th  of  May,  1811,  a  dividend  was  declared  of  lU 
in  the  pound  on  all  debts  proved  against  the  joint  estate. 

Subsequently,  a  second  dividend  of  85.  in  the  pound  was 
declared. 

On  the  23rd  of  May,  1812,  a  final  dividend  of  1«.  in  the 
pound  was  declared;  and  interest  was  allowed  on  certain 
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debts  which  bore  interest,  up  to  the  time  of  each  dividend,        1850. 
from  the  date  of  the  commission,  and  formed  parts  of  the      sx  parte 
sums  allowed  for  dividend.  Woodfoed, 

On  the  25th  of  August,  1812,  the  assignees  executed  a     Wilgocks. 
release  to  John  Wilcocks  of  the  surplus  of  his  separate  es- 
tate, after  provision  had  been  made  for  the  deficiency  with . 
which  it  was  chargeable. 

Messrs.  Williams,  Sparkes,  &  Co.,  then  carrying  on  the 
business  of  bankers,  in  Exeter,  under  the  firm  of  the  Ge-^ 
neral  Bank,  were  duly  appointed  bankers  to  the  estate  at 
the  meeting  for  the  choice  of  assignees.  The  firm  was  af- 
terwards changed,  and  the  assets  and  liabilities  of  the  bank 
were  taken  by  Messrs.  Sparkes  &  Co. ;  and  they  afterwards 
sold  their  business  to  the  Devon  and  Cornwall  Banking 
Company. 

The  assignees  kept  two  accounts  with  bankers:  one, 
their  general  account;  the  other,  called  their  '^  separate 
account'^  To  the  latter  account,  money  was  transferred 
from  the  general  account,  to  meet  dividends,  and  was  the 
exact  sum  required  for  such  dividends,  but  was  not  in  any 
other  manner  appropriated  thereto.  Mr.  Lee,  an  account- 
ant  employed  by  the  assignees,  paid  the  dividend  to  such 
creditors  as  applied  for  the  same,  by  drawing  cheques  on 
the  separate  account  The  last  dividend  so  paid  was  paid 
on  the  S  1st  of  October,  1823.  The  bankers  debited  them- 
selves with  interest  on  this  separate  account  every  half 
year,  it  being  the  custom  of  the  bank  to  allow  interest  on 
accounts  current;  and  this  continued  to  the  30th  of  June, 
1843,  when  the  Devon  and  Cornwall  Banking  Company^ 
who  had,  on  the  1st  of  July,  succeeded  Messr&  Sparkes  & 
Co.,  gave  notice  to  the  surviving  assignees  that  there  was 
a  sum  of  1075Z.  9^.  2d  standing  to  their  credit,  and  that 
they  should  thenceforth  decline  to  allow  any  interest 
thereon. 

The  assignees  did  not  comply  with  the  provisions  of  the 
5  &  6  Will.  4,  c.  29,  ss.  6,  V,  the  whole  matter  having  es- 
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I860.        caped  their  recollection  up  to  the  time  of  receiying  the 
j^l^^     notice  from  the  Deyon  and  Cornwall  Banking  Company. 
WooDPoao,        On  the  17th  of  July,  Francis  Hemaman  was  appointed 
WiLoocKs.     official  assignee;  and,  on  the  16th  of  October,  1849,  he  re- 
ceived from  the  Devon  and  Cornwall  Banking  Company 
•the  sum  of  11162.  10&  6d,  being  the  amount  of  principal 
and  interest  due  on  the  separate  account,  and  including  a 
balance  of  SL  18&  9d  due  on  the  general  account.     Since 
his  appointment)  he  had  paid  the  representative  of  one 
creditor  of  the  bankrupts  his  dividend,  but  no  interest 
was  claimed  or  paid. 

The  amount  of  unclaimed  dividends,  at  the  time  of  the 
appointment  of  the  official  assignee,  was  4442. 1 7&,  and  the 
interest  which  had  accumulated  amounted  to  6672. 15&  Id 
John  Wilcocks  died  in  1837,  and  his  personal  representa- 
tives now  claimed  the  interest  which  had  accumulated  on 
the  unclaimed  dividends. 

On  the  7th  of  December,  1849,  an  application  was  made 
to  the  Commissioner  of  the  Exeter  District  Court  by  John 
Woodford,  a  creditor,  who  had  proved  a  debt  of  142.  against 
the  estate,  for  payment  of  the  sum  of  62^  6&,  being  the  amount 
of  the  second  dividend  at  the  rate  of  8^.  in  the  pound,  and 
of  the  third  dividend  at  the  rate  of  1^.  in  the  pound,  (the 
first  dividend,  at  the  rate  of  1 15.  in  the  pound,  amounting 
to  72b  14a,  having  been  paid  to  him  on  the  13th  of  July, 
1811 ) ;  and  it  had  been  paid  accordingly.  He  also  claimed 
interest  in  respect  of  the  sum  of  62.  6&  The  latter  clidm 
was  disputed  by  the  solicitor  for  the  personal  representa- 
tives of  John  Wilcocks,  who  applied  for  an  order  on  the 
official  assignee  to  pay  the  amount  of  the  interest  to  those 
representativea 

The  number  of  creditors  entitled  to  unclaimed  dividends 
was  428.  The  dividends  had  principally  arisen  from  proofe 
under  52. ;  and  there  was  little  probability  that  many  of 
such  dividends  would  ever  be  claimed. 

The  accumulated  interest  was  equal  to  12.  10^.  in  the 
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pound  on  the  dividends  remaining  unpaid.    This  matter        i860, 
having  been  brought  on,  and  the  Commissioner  having      ^sxparto 
heard  all  the  parties,  postponed  his  decision  until  the  18th     Woodford, 
of  February,  1850,  when  he  declared  his  opinion  to  be,     Wucocksi 
that  Mr.  Woodford  was  not  entitled  to  the  accumulated 
interest,  upon  the  ground  that  the  money  in  the  bank 
to  the  credit  of  the  '^  separate  account'"  remained  part  of 
the  estate  of  the  bankrupts,  according  to  the  authority 
of  Qr^n  V.  Weston  (a).    And  as  to  the  claim  of  the  re- 
presentatives of  the  bankrupt,  the  Commissioner  was  of 
opinion  that  they  were  not  entitled  to  the  sum  claimed, 
inasmuch  as  the  5  &  6  Will.  4,  c.  29,  s&  6,  7,  and  12  Yict.  c. 
106,  s.  191,  required  such  money  to  be  paid  to  the  credit 
of  the  Accountant  in  Bankruptcy. 

The  opinion  of  the  Court  was  sought  upon  the  follow- 
ing points: — 

First,  whether  Mr.  Woodford  was  entitled  to  the  sum  he 
claimed? 

Secondly,  if  not,  whether  the  assignees  were  bound  to 
pay  the  sum  to  the  Accountant  in  Bankruptcy  or  to  the 
legal  representatives  of  the  bankrupt? 

Mr.  Molina  and  Mr.  WiUcocks,  in  support  of  the  appeal, 
cited  Ex  parte  Renshaw  (5),  Ex  parte  Holford  (c).  Ex  parte 
Loxat  (d).    They  also  referred  to  Ex  parte  Jamieson  (e). 

Mr.  Rusaell  and  Mr.  T.  H.  Terrell^  for  the  representatives 
of  the  bankrupt  Wilcocks,  claimed  the  accumulations  of 
interest,  on  the  ground  that  the  separate  estate  of  their 
testator  had  overpaid  what  was  due  from  it 

Mr.  FoUett  was  for  the  assignees. 

The  Vice-Chancbllob: — 

The  bankers  having  no  claim  to  the  interest,  there  ro- 

(a)  3  Myl.  &  Cr.  388.  (d)  Cited  4  D.  &  C.  483. 

(6)  4  D.  &  C.  483.  (e)  3  Mont  &  A.  715. 

(c)  4  D.  &  C.  798. 
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1860. 
E9  parte 

WOODPORD, 

In  re 

WltOOCKS. 


main  but  three  parties  who  can  be  entitled, — the  credi- 
tors, the  personal  representatives  of  the  bankrupt  frmn 
whose  estate  the  fund  has  arisen,  and  the  poblia  Any 
claim  on  the  part  of  the  public  appears  to  me  not  suffi- 
ciently plausible  to  require  even  service  on  the  Attomej- 
GteneraL  There  remain,  therefore,  only  the  creditors  and 
the  representatives  of  the  bankrupt  The  assignees  ka?- 
ing  kept  two  distinct  accounts,  one  of  which  appears  to 
have  comprised  only  the  dividends  due  to  the  creditors,  I 
think  that  those  dividends  must  be  treated  as  their  pro- 
perty. Probably  the  Commissioner  would  have  so  decided, 
had  the  cases  now  cited  been  called  to  his  attention. 


Costs  out  of  the  aggregate  fund. 


March  2bth. 


Wbere  s  trus- 
tee inrested 
part  of  the  truit 
monies  upon  a 
mortgage,  with 
a  power  of  sale, 
and  a  trust  for 
the  mortgagor, 
in  the  event  of 
there  being  a 
surplus,  and  be- 
came bankrupt, 
—keU,  that  the 
mortgagor  was 
not  a  necessary 
party  to  a  peti- 
tion, under  the 
Bankrupt  Law 
Consolidation 
Act,  for  the  ap- 
pointment of  a 
new  trustee. 


Ex  parte  Emma  Grace  Marshall, 
In  the  Matter  of  William  Haskaynb,  a  Bankrupt 

X  HIS  was  a  petition  under  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  for  the  appointment  of  a  trustee  of  a 
will  in  the  place  of  the  bankrupt  Part  of  the  testator  s 
assets  had  been  advanced  by  the  trustees  upon  a  mortgage, 
with  a  power  of  sale,  and  a  declaration  of  trust  as  to  the 
surplus,  (after  paying  the  mortgage  debt  and  interest),  for 
the  benefit  of  the  mortgagor.  A  question  was  su^ested, 
whether  the  mortgagor  was  a  necessary  party  to  the  pe- 
tition under  the  terms  of  the  Act 

Mr.  Baggailay  supported  the  petition. 

The  Vicb-Chancellor  held  that  the  order  might  be  made 
without  the  mortgagor  being  before  the  Court 
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Ex  parte  John  Jones,  March,  wth 

d:26th. 

In  the  Matter  of  John  Jones,  a  Bankrupt.  jfay  29th, 

X  HIS  was  the  petition  of  the  bankrupt,  appealing  from  a  benkrapt, 
the  refusal  of  the  Commissioner  to  discharge  him  from  J^srf5w]JS^r 
prison,  under  the  1 12th  section  of  the  Bankrupt  Law  Con-  •?  ^  be  du- 

*  charged  from 

solidation  Act,  1849,  providing,  that  where  a  bankrupt,  imprisonment 
who  has  surrendered  and  obtained  his  protection,  is  in  tecn^ncLusT 
prison  for  debt  at  the  time  of  his  obtaining  such  protec-  ^^  coMoir'^* 
tion,  the  Court  may,  except*  in  certain  specified  cases,  ^^^n  Act, 
order  his  immediate  release,   without  prejudice  to  the  his  application 
rights  of  the  detaining  creditor,  except  the  right  of  de-  examination:— 
taining  the  bankrupt  in  prison  whilst  protected  by  the  ^«^>thatit 

order  of  the  Court.  garded  as  an 

I*  «  ••  11  «M  1      •      •  original  appli* 

According  to  the  petition  and  the  affidavits  m  support  cation,  and  that 
of  it,  the  respondent  Mr.  George  Haigh  and  his  partner  Mr.  l^^^r^hfoY 
Brabner  had  been  employed  by  the  bankrupt  as  his  solici-  &PPf^ 

.  .  .  where  a 

tors  in  certain  proceedings  in  Chancery,  instituted  by  him  bankrupt  it  in 
against  another  solicitor  formerly  employed  by  him.    The  SSSnahiTpro^ 
proceedings  were  ultimately  compromised ;  but  during  their  ^^"j^^^^ 
progress,  and  before  the  compromise  was  effected,  Messrs.  order  him  to  be 

_.  uTT'i  11  ••  ^  .1   diachaiged,  un- 

Brabner  &  Haigh  requested  the  petitioner,  as  he  now  stated  leas  it  appean 
by  his  affidavit,  to  give  them  security  for  their  costs,  and  ^j^^,^  ^  ^^e 
for  any  further  costs  to  be  incurred  or  advances  made  by  ^fft*!."*  th® 

^  ^  "    admmistration 

them;  and  accordingly,  on  the  13th  of  July,  J  846,  the  pe-  of  hit  estate. 
titioner  executed  a  mortgage  to  them  for  securing  any  sum  ther  cosu  of  ^ 
which  might  be  or  become  due,  not  exceeding  20001  SlS^y  hi 

He  had,  a  few  days  previously,  executed  to  the  mort-  for«  the  Vico- 

n  ^  '        .^r.1  1.1^    ChanceUorare 

gagees  a  warrant  of  attorney  for  securing  500£.,  on  wnich  within  the 
judgment  was  immediately  entered  up.    Contemporaneous-  ^,£  ^^  ^^^ 
ly  with  the  execution  of  the  warrant  of  attorney,  Messrs.  J^g^J^  ^^ 
Brabner  &  Ilaigh  gave  to  the  petitioner  the  following  me-  1849. 
morandum : — 
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ISBO.  "  (Private). 

'^  Dear  Sir^ — ^We  take  it  that  our  advances  to  and  on 
your  account  will  be  about  5001.,  for  which  you  consented 
to  give  the  warrant  of  attorney,  on  an  understanding  that 
before  we  issue  writ  of  execution  we  should  speak  to  you 
on  the  subject.  "  Yours  truly, 

«  2nd  July,  ]  846.  «  Bbabitbb  &  Haioh." 

''  John  Jones,  Esq. 

On  the  11th  of  April,  1849,  the  petitioner  was  arrested 
(as  he  deposed,  at  the  instigation  of  George  Haigh)  on  an 
attachment  for  not  having  put  in  his  answer  to  a  bill  in 
equity,  and  he  was  thereupon  taken  to  Lancaster  Castle 
on  the  13th  of  April  then  instant. 

On  the  17th  of  April,  1849,  Mr.  Haigh  lodged  a  detains 
against  the  petitioner,  under  which  and  a  detainer  of 
another  creditor,  the  petitioner  still  remained  in  custody. 
He  afterwards  put  in  his  answer  to  the  bill  in  equity. 

Subsequently,  he  filed  his  petition  in  the  Insolvent  Court 
at  Lancaster;  but  was  advised,  that,  being  a  trader,  he 
ought  properly  to  apply  to  the  Court  of  Bankruptcy.  On 
the  13th  of  July,  1849,  he  sued  out  the  present  fiat  against 
himself,  and,  having  surrendered,  obtained  his  protection. 

On  the  17th  of  July,  1849,  he  made  an  application  to 
the  Commissioner  Stevenson,  to  be  discharged  from  custody, 
by  virtue  of  his  protection;  but  the  Court  refused  to  make 
any  order. 

The  following  was  the  memorandum  then  made  by  the 
Commissioner : — 

^^  Upon  an  application  this  day  made  by  Mr.  Bolden,  as 
attorney  for  the  bankrupt,  for  the  discharge  of  the  bank* 
rupt  out  of  custody,  and  also  to  examine  Mr.  Geo.  Haigh, 
the  detaining  creditor  of  the  said  bankrupt,  respecting  his 
dealings  and  transactions  with  the  bankrupt,  he  having 
been  duly  summoned  for  that  pur]>ose  and  present  in  Court, 


CASES  IN  BAKKBUPTGT. 


109 


and  after  hearing  Mr.  Loinides  on  behalf  of  Mr.  Haigh,  I 
do  order  that  such  application  for  the  bankrupt's  discharge 
be  refused;  and  I  also  refuse  to  allow  Mr.  Haigh,  the  de- 
taining creditor,  to  be  examined  respecting  his  dealings 
and  transactions  with  the  bankrupt  with  reference  to  the 
debt  under  which  the  bankrupt  is  now  detained  in  custody, 
such  examination  appearing  to  me  to  be  proposed  to  be 
made  on  behalf  of  the  bankrupt  with  the  view  to  the  pre- 
sent application  for  his  discharge,  and  not  for  the  purposes 
of  the  bankrupt's  estate.'^ 

An  appeal  against  this  order  was  dismissed,  as  not  hav- 
ing been  brought  within  the  time  limited  by  the  Bankrupt 
Law  Consolidation  Act,  1849. 

Afterwards,  the  bankrupt  passed  his  last  examination, 
and  again  applied  to  be  discharged;  whereupon  the  Com- 
missioner made  the  following  memorandum: — 

'^  Mr.  Bolden,  the  solicitor  for  the  bankrupt,  having  this 
day  renewed  his  application  to  examine  Mr.  Haigh,  and 
to  discharge  the  bankrupt;  and  on  referring  to  the  file  of 
proceedings  in  this  bankruptcy,  I  find  that,  on  the  14th 
day  of  January  last,  I  did  adjudicate  upon  the  same  mat- 
ters; and  it  being  declared  by  Mr.  Bolden  that  he  had  no 
new  grounds  to  assign  (except  the  circumstance  that  the 
bankrupt  has  this  day  passed  his  last  examination),  I  de- 
cline to  rehear  the  matters  then  decided  by  me,  or  to  make 
any  further  order  on  the  subject." 


1850. 


From  this  decision  the  petitioner  now  appealed,  and 
prayed  that  the  Court  would  order  his  immediate  release 
from  custody,  either  absolutely  or  upon  such  conditions  as 
the  Court  should  think  fit,  or  would  order  the  application 
made  by  the  petitioner  for  his  discharge  from  custody  to 
be  remitted  back  for  the  consideration  of  the  District  Court, 
with  directions  that  the  petitioner  should  be  at  liberty  to 
examine  Mr.  George  Haigh  respecting  his  dealings  and 
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1890.        transactions  with  the  petitioner  in  all  matters  relatiDg  to 
&  porta      *h«  ^cbt  for  which  the  petitioner  waa  then  in  custody. 


f 


Mr.  Molina  and  Mr.  JoUi^e  supported  the  petition. 

Mr.  Bacon,  for  the  creditors,  objected  that  It  was  a  mere 
contrivance,  for  the  purpose  of  appealing  after  the  statu- 
tory time.     He  referred  to  Sanderson's  case  (a). 

The  ViOB-CHAKCXLLoa  sud,  that,  since  the  fonner  appli- 
cation, the  circumstances  of  the  case  had  been  varied  by 
the  bankrupt  having  passed  his  last  examination,  and 
having  undergone  further  imprisonment  The  second  ap- 
plication to  the  Commiseioner  did  not,  therefore,  seem  to 
be  a  mere  repetition  of  the  former,  nor  did  the  case  ap- 
pear to  his  Honour  to  be  within  the  reason  upon  which 
Sanderaon'a  case  was  decided. 

The  case,  having  stood  over  for  affidavits  to  be  filed, 
came  on  to  be  argued  upon  this  day. 

Mr.  MaUne  and  Jlf  r.  JdUiffe,  for  the  bankrupt,  relied  upon 
the  section  of  the  Act  above  referred  to. 

Mr.  fiacon,  for  the  opposing  creditors,  contended  that  the 
provision  in  question  was  framed  for  the  benefit  of  the 
creditors,  and  not  of  the  bankrupt 

The  Vicb-Chakcblloe: — 

The  bankruptcy  waa  of  the  bankrupt's  own  seeking. 
He  made  himself  a  bankrupt,  and  took  this  course  after 
filing  a  petition  in  the  Insolvent  Debtors'  Court,  which  he 
abandoned  in  favour  of  a  bankruptcy.  All  considerations 
belonging  peculiarly  to  a  case  in  which  a  person  has  been 
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made  a  bankrupt  unwillingly  or  by  a  creditor,  are  out  of  1850. 
this  case.  The  matter  stands  thus:  In  1847  a  judgment 
was  obtained  in  an  action  of  assumpsit  against  the  bank- 
rupt (an  adverse  action)  by  consent  upon  the  eve  of  trial. 
The  judgment  was  complete  in  1847,  and  no  step  was  taken, 
as  I  understand,  in  equity  or  otherwise,  to  invalidate,  im- 
peach, or  question  it  I  must  assume  that  judgment  to  be 
legally  and  equitably  sustainable.  Is  there,  however,  any 
ground  for  believing  that  the  principal  money  due  on  the 
judgment  has  been  discharged  or  diminished?  Even  if  the 
interest  has  been  discharged,  it  does  not  appear  that  the 
principal  has  been  discharged  or  diminished.  I  must  take 
it  to  be  an  existing  bon&  fide  debt  due  from  the  bankrupt 
He  will  be  discharged  from  it  if  he  shall  obtain  his  certi- 
ficate, without  which  he  cannot  be  discharged,  unless  under 
the  terms  of  the  clause  of  the  Act  which  has  been  referred 
to.  Now  it  has  not  been  shewn  to  me  that  his^  discharge 
from  imprisonment  would  be  useful  to  the  administration 
of  his  estate  So  far  (if  at  all)  as  the  Act  afibrds  any 
guide  as  to  the  grounds  on  which  this  discretionary  power 
is  to  be  exercised,  the  present  case  does  not  appear  to  me 
to  be  one  within  the  intention  of  the  Act 

If  the  debt  of  the  detaining  creditor  were  suspicious,  or 
reasonably  questionable,  that  might  or  might  not  be  a 
ground.  But  upon  that  point,  I  wish  to  intimate  no  opin- 
ion. I  see  no  ground  on  which  I  can  act  in  the  present 
case,  and  must  dismiss  the  petition,  with  costs. 


An  order  having  been  drawn  up  accordingly,  and  the    May  2d^. 
costs  not  having  been  paid, 

Mr.  Bacon  on  this  day  moved  on  behalf  of  the  respond- 
ent for  a  writ  of  capias  ad  satisfaciendum  for  972. 16&  lOd, 
being  the  amount  of  the  costs  as  taxed.    The  application 
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was  made  under  the  249th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  provides  that  "the  Court" 
may  in  all  matters  before  it  award  such  costs  as  to  such 
Court  shall  seem  fit  and  just;  and  that,  in  all  eases  in 
which  costs  shall  be  so  awarded  against  any  person,  it 
shall  and  may  be  lawful  for  "such  Court"  to  cause  such 
costs  to  be  recovered  from  such  person,  in  the  same  man- 
ner as  costs  awarded  hj  a  rule  of  any  of  the  superior 
Courts  at  Westminster  may  be  recovered.  In  support  of 
the  motion,  he  referred  to  the  1  &  2  Yict  a  110,  &  18, 
making  an  order  whereby  any  costs  are  payable  of  the  same 
force  as  a  judgment,  and  to  the  General  Orders  in  Bank- 
ruptcy giving  the  forms  of  writs  of  fieri  facias  in  such  a 
case.  Those  Orders  did  not  ^ve  any  form  of  a  capias,  and 
therefore  a  special  application  became  necessary. 


The  Yige-Chancellob  said,  that,  according  to  the  inter- 
pretation clause  of  the  Bankrupt  Law  Consolidation  Act,, 
1849,  "the  Court'"  meant  the  Court  of  Bankruptcy,  and 
the  Act  did  not  appear  clearly  to  constitute  any  Vice- 
Chancellor  a  part  of  the  Court  of  Bankruptcy.  He  could 
not  make  an  order  for  imprisonment  under  a  doubtful  au- 
thority. The  only  order  which  he  could  make  would  be 
the  ordinary  four-day  order. 
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